
APPENDTX: COMPLATNT FoRIt{

U.S. COURT OF APPEATS FOR rHE rgDERE, CTRCUIT

COMPLATNT OF JUDTCTAL MISCONDUCT OR DTSABTLTTY

MArL THrS FORM TO THE CLERK, UNTTED STATES COURT OF APPEALS,
7L7 MADrsoN Pr,AcE, N.w.,  wAsHrNGToN, D.c.  20439. MARK THE
ENVELOPE ''JUDICIAL MISCONDUCT COMPLAINT'' OR ''JUDICTALDTSABILITY COMPT,AINT. '' DO NOT PUT THE NAME OF THE JUDGE ON
THE ENVELOPE.

sEE RULE , 
!",  

poR THE NUMBER oF coprEs REeurRED.

1. Complainantts name
lf 

- 
/ 

6 - -

Address z / yd6 8;/-rr.-/ Arr<.r*z

@,V,f , tz iog
Dayt ime tetephone: 1f / f l  g ld_ O g ?f

2.  Judge complained about:

Name

courr 2 Z/, J. e-,/4///er[ /; lA fi/""*? C;*.1

3. Does this compraint  concern the behavior of  the judge in apart icular appeal?

f / l  yes 
t  I  No

rf  t tyes, t '  g ive the fotrowing informat i -on about each appeal(use the reverse side i f  theie is more than one):

Docket number:01^136+

Are (were) you a party or lawyer in the appeal?

t I  Party t I  Lawyer f{ l  Neither

2L



4.

I f  a party,
your lawyer:

give the name, address, and telephone number of

Have you f i led any lawsuits against the judge?

t  I  yes t { l  No

rf t tyes, tt  give the forlowing infornation about each lawsuit
(use the reverse side i f  there j -s more than one):

Court:

Docket number:

Present status

Name, address,

Court to which
sui t :

of  sui t :

and telephone number of your lawyer:

any appeaf has been taken in the foregoing

5.

6.

Docket number of the appeal:

Present status of appeal:

on separate sheets of pap?r, not larger than the paper this
!?r* is printed oD, desciibe the conduct or the 

"iriaen"" 
ofdisabir i ty that  is  the subject  of  th is complaint .  see rule2(b),ald 2(d)-  Do not use Tore than s pages (5 s ides).  Mostconplaints do not require that much

You should either

. (1) check the first box berow and sign this formin the presence of a notary public, o;

(2) check the second box and sign the form. you do notneed a notary pubric if you check the- second box.

i I f swear (affirn) that-_

f{l f deelare under penalty of perjury that--

(1) r have read rules 1 and z of the Rules of the unitedstates court gf Appeals for the Federal circuit 
-coverning

conplaints of Judiciar Misconduct or oisaririty,- 
""a-

22



(2\ The statements made
correct to the best of my

in this cornplaint are true and
knowledge.

tfu
Executed on a/e/AS

(Date)

Sworn and subscribed
to before me

(Date)

(Notary Publ ic)

My commj-ssion expires:

(Signature)
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5. Statement qf Facts:

In renJerirEl tlrir Jecision in GentJuo?no v. Brunswich (0l-1364),
Jos.ph A. G*rrtilrrorno contenJs that dre judges l.ourie, Plager,'anJ Dyk'
eryfageJ in,conJuct that Jtt.s not neeet dre standarJ requirJ .f f"J""J
j.rJges, 1n that &"I ttsil"chJ to '[iJ" t., .sbLliFh.J l*Jal pr*sJed 

"rrJm+Je atitrary iudg|,,,e4ts, regarJingl th* rbo.,* citeJ 
"pp""l.Tlt" .'t"&lLdity <,f 

-y 
Lerein rr.rJ. allegfations are srqqporteJ by *y

engfineeringi tttJ legal b"ctgpo.rtrJ. I hrr,. 
" 

Boch"lors of SJ"no" D"g"e" in
Mechanic"l Ettgrt"eringf SoT R"rtse"lr"r Polyteohrtio Institute ffr.y. N.Y.),
arr eqrrivalenf o{ t Mtsters of Soi*nce De$ree t[rough engfineeringf cour6es
conrpleteJ *}ril" .*ploy"J r* r De.,el.,prn"rrt Errgirr**,,ItL" G*i."rl
Eleckic Co., h.o" about 5O years o{ engineering experience, hr1," about1}
years experience in patent l"*, h".r. 25 patcnts of *rkol, f p"rson lly
p""pr""J rrrJ prosec'teJ ZZ, po.od"c,,t"Jor*", b.{or" th" {oL"" Co'rt of
Custorns 

"ttJ 
P"trrrtArypeals *1J the present Court <rf Aqqp"rl" fo" th"

F.J*"rl Circ'it. BoseJ on any l"ohdr;r-J, I consiJ." *iJ*l{ 
"roplyq.tolifi"J to pass j'Jgrnent on Jeci*ion" .urrJ"t"J b th" F"Jrrl Co'rte.

A teview g{ th" App""ls Cout Jecision *ill r"o"rl tlrrt tlr. pr"o"Jent
s"t fortL it G".Lann .,. Iohn-D"ere {or Jete,.,niningpatent Aieityn r"idty
br""J otr oLriorrsness/nor.-obrrionsness, wad rlever"ni.,n"rb 

-utiz"l. 
m; 

'r

"*"o"J o'ill 
"ho* 

thtt dte scope anJ content of rlr;--J pio" art taken as a
S4",-tL":cope anJ conteniof tJr" clairns at iseue n k*ri,, , *hFE*
l..,*l of otJit try *kll in dre art at th* fime .,f th* fu""-fi-., *ere rrever
JeterrnineJ.

TL.""{o"", lro* ott tlr" Alrpurl" Court rrr"k* r l"gal Jeterrnirration of
oL.,io.,srr."s *h*r, t}r" Lo"l of 

"hll 
in *re art was .*r"j.t*rmin€J. Also,

[,oo' ot', saiJ sklleJ p*eor. (J:H ie properly 
"strllis]reJ;, J"t"rr-i-" if ,

qlafuneJ inoentio,n taLe' as r 
-,holq 

t l.Ljo.'* *h*, it is not k o*r, what
the sc.pe-anJ content 9{th" p"ior art is when tok*t re 

";i;i, nor o,hat tfre
scope anJ content is <rf th* claims at issue taken ,s , *ho,l"? y*t, th"
App.rle court 

"ffi',ouJ 
tLe District co'rt's Jecision.

Tlr App""ls c.,..rt introJuceJ nqv m.attet regarJing clairn
constnection, rrtJ o..J. . G"rrtiLrolrro
p-resenteJ 

"ebr*tal to th. Corot's 
""g etition, Lrrt

tlr Cot'"t Jeni"d 
-the :ytition, rrttJt q4 of ;*uo" is f}is, *h"r, a person is

not alloweJ to J"{"t J Lltn".lf against til" Co.r"t's erroneorrs Jeterrninatiorre.



ln r*nJeringl itg Jecieio., th" Court o(,r siJ"*J (}Jy a pgrtlsn o{ olair*

lirnitarion s 2A$l "rrJ 
g2(h, *hil* ne'flecfiryf to consiJ* u.ll dt" clairn

hrrritrtirrns reciteJ a ol"it- s 24 
"oJ 

gZ taken u.s 
" 

*hol.- Tt olaitrr*J

inwention rrust b" coneiJr"eJ r" o o.ho,L irr J"aJiog th* qrr*stion o,{

ob.riorrsrt ee. Litton InJ.ts. P-eoJs* Inp. r,. SoliJ State Sys..Corp., 755 F.2d

158, l64ilFe4 Cia. 1oS5). l1'" F*J""I Ci"coit t*ibly chose to

interpret claim congtruction regarJiryl oo*.pl.* sJject matter, *ithout lhe

riJ o{ expert teetirnony to esbblitl, r ptol*t {oct ral fot oJtti<rtt {o"
Jefurrnirring oLwiorrsrress/rnnoL.nioost us. As a r*t rlt, the Court bok uporr
iteel{ to act r* L.,tL joJg" .t J pty, 

"t 
J ignore G.rttiloot.o's reLuftal

regarJing claitn constnection in his r*hearing petition. C""Jibility
Jefurrninations, weidLind erviJence, orrJ &asringlt"rsor"rbl" ir{*"*rro*s are
jury {unctions, 

"rrJ 
not of a juJg. J"aling a rnotion {or t*ry

juJgement. Clay v. Interstate Nat. -Corp.. affirmeJ 124 F. 2J?03. Sioc"
the Court's ,rr*ly presenteJ rm.a$er regarJiryl clairn constrrction repregents
a gfenuine issr.re of rnaterial $act in di*prrt , tI^. *r. 

"ho.rlJ 
hrr,. L."r,

*"rorrrJ.J to District Court to resolv" th" issue at trial tloottEh th* .r"* rrf
expert teetirnorry. On rpp"rl o{ grant of t*ary joJg;rnent, Court o{
Appu"ls is not to weigh ewiJence or Jetennine the truda of tL" natter, but
ooly Jetunnine o'h"th** th"". ie genuine is6ue for trial. AbJol-I"bb"" r,.
G"n"r'l.Motore Corp.. 85 F. 3d 407 (1o06|.

fn it's Jecision, tlt F"J*""I Cirooit preeenteJ rlr" t 
"orly 

aibJ orr. h*,
o[ In r" Nler,l}O F . 2J 4*L' In re Hdl, .284 F. 2d o55; 

'r'J 
Tit'nior,,

Msbls Corp. of Ame"...', Ba''$e", ??8 F. 2JJ75, to show th"t 
"titioolityrnrrst 

"l"o 
L* prtrven in sihrntiot, *h"".in the cloim.J r,rlo* or rangJe of

.'"l.'., {"ll o.'tsiJ. th. o.Lr" or rangfe JirolrrruJ Ly prior art. A{t * t.o"rrtly
rewiew'ingf cibJ o.s* Itorr, G.rfilrrotrro JeterrnineJ that dre {actral gcenarios
of d."*" cases'srere not in point with dn" irretrttt case at iesue. BrseJ on th"
{act that G"t tilrrorrro u,as never given d. olrpottunity to reLut the Jisclosure
existingf in neo'ly citeJ o"s" l.*r, th" orr" 

"hottlJ 
lrr.," L.*, 

""rorr.J"J 
b

District Court to oLtain tL" aiJ of errped testimony to properly interyret the
factutl content of saiJ o"s* Irors , ur.l th"i. rppli"rbitrity to G.rrtiLnorrro's
clairneJ invention. Court in rulind rrrr ..rrorrrrry pdgonent rnotion, is not to

"""ol.,. 
{actr.al issrres, Lret may ooly Jeterrnine *h"tL." factual issues exiet.



Fo. th. {1""t t rne it was JisputeJ by th" F*J*-rl Court th"t tlt" prior
art patents o{ MacDonall 1*,ZfiA,O34 ur'l 4,353,850) 

"t'J 
MilL"

(4,522,3971, J" not teach away f"o* Gut tilromo's claimeJ in..,ention. This
c'reates a rrew gerurine issue o{ material {ad in Jispute, *koh rho.rlJ L"

".sol.,*J 
at hail tlrrough expert testirrrony, so that G".tiLooro oo,rlJ [r".,.

th" oppohrnity to prove k. rr"*"tion that citeJ prior art Joes in fact teacL
away {"oro ks claim"J irrr,.trtion.

BtseJ on presenteJ {acte, flrmrnary iuJgment is inappropriate *h.r,
th""" are gfenuine ieeues of rnaterial fact in Jispute drrt 

"eqoi*. irO trail to
r""ol.'.. Thotnas ..'. St. Lte's H.rlth Svstems fiee., .ffir,o*A Ot F. 3J g0g.


