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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTF.ICT OF FLORIDA

PENSACOLA DIVISION

CASE NO: PCA 89-3035' l  Lc

ALBERTA OIVTSOU,

Plaint i f f ,

-vs-

I  n F Fl  I  A H I  I  I  I  F I  V I  |  \  |  F F \  |  !  F

PENSACOLA JUNIOR COLLEGE,
FLORIDA,

De f  endan t

AMENDED-
MOTION FOR RECUSAL, MEMORANDUM OF LAW

AND CERTIFICATE OF COMPLIANCE

COMES NOl^l  the Plaint  i  f f ,  by and through her undersigned

attorney, a.nd requests the present Judge, Lacy Col l ier ,  recuse

himsel f  f rom this case and states the fo l lowing in support  thereof:

1. Pursuant to 28 U.S. Code, Sect ion 455, any Just ice,  Judge

or Magistrate of  the Uni ted States shal l  d isqual i fy himsel f  in any

nra^ao'r i^^ in which his impart ia l i ty  might reasonably be!9q 
^ 

r1\J

di laer-  ianaA In th is case and based on the at tached Af f  idavi t ,  the

impart ia l i ty  of  Your Honor may reasonably be quest ioned$:-sed on

the facts stated in the Aff idavi t .  Further,  case law indicates



lhat  no actual  part ia l i ty  need be establ ished so long as the

appearance of  part  ia i  i  ty  is  establ  ished. Li  I  ieberq -v-Heai  th

Services Acquis i t ion Corp. ,  485 U.S. 847 (1988);  U.S. -v-  Kel lv,

888 F.2d'132 (11 cir .1989).

Further,  the test  of  impart ia l i ty  is one of  reasonableness;

that is,  whether a reasonable person knowing aI l  of  the surrounding

circumstances would consider the Judge to be impart ia l U. S. -v-

Norton, ?00 F.2d 1072 (C.A. Tenn. 1983),  cert .  denied 46'1 U.S. 910.

Here based on the Aff idavi t  a reasonable person knowing al l  the

surrounding circumstances could not consider the Judge impart ia l .

Final ly,  based on the facts establ ished in the Aff idavi t  ,

being that th is Judge gave advice to the Plaint i f f  through a mutual

f r iend, the Judge may be subject  to disqual i f icat ion pursuanL to 28

U.S.C.Sec -  455(b)1 which states that  a Judge shal  I  d isqual  i fy

himsel f  where he has personal  knowledge of  d isputed evident iary

facts concerning the proceeding.

The undersigned hereby eert i f ies that  she wi l l  consul t  wi th

Defendantts eounsei  in an at tempt to deternine whether the issues

raised by th is Mot ion may be resolved informal ly.



CERTIF' iCATE OF SEF.VICE

I  I iEREBY CERTIFY that a t rue and correct  copy of  the foregoing

!{as nai led by regular U.S. Mai l  on th is 2OTH day of  Mtp.cH, 1rgg}.  to

D- LLOYD l . :cN^qoE, rv,  esquire,  p.  o.  Eox 1?39, Tal lahassee, Flor ida

32302, and l ! .J.  MENGE, ESeurRE, p.  o.  Box 1831, pensacola,  Fl .or ida

??qaR-1a?1
v I  vJ I  .

Santa Rosa Beach, FL 32459
(904) 26?-1100
Flor ida Bar No. 07495?5
Attorney for Plaint i f f

ICE C. CANO
P. O. Box 1419



IN THE UNITED STATES IJISTRICT COURT
FOR THE NORTHERN DI iTRICT OF FLORIDA

PENSACOLA DIVISIO}I

ALBERTA DAVISON,

PlainLi f f ,

vs.  Case No: PCA 89-30351-LC

- 'YFI .CT.L 5UAKU UI IKUD I t r t rD UI

PENSACOLA JUNIOR COLLEGE,
FLORIDA,

Defendant.
/

AFFIDAVIT

STATE OF FLORIDA

COUNTY OF I .JALTON

BEF0RE I ' tE personal ly appeared AlberEa Davison and sIaEed

Ehe fol lowing:

'  l .  AELorney I '1.  J.  l lenge is co-counsel  for  the defendanr

on t .h is case. He has been the chief  counsel  f  or  the def en-

danL for many years.  In facE, his ident iEy or reputaEion

arguably is synonymous wi th Lha t ,  of  the def endant .  l1r .  l lenge

has made his strong negaEive views regarding Ehe plainEif f



known both to Lhe plaint i f f  and the-general  publ ic through

his act ions in connect ion wi th rhis ' tase and through his dis-

paraging remarks made about the plaint i f f  in the media.

,  2.  I1r .  Menge is a very inf luent ia l  indiv idual  in the

Pensacola area. By most accounts,  he is considered a parE. of

the Pensacola "establ ishment."  Represent,at ives of  the Pensa-

cola esEabl ishmenL have already given the plaint i f f  cause for

concern.  In Apr i l  of  1988, Mr.  Menge, long-Eime lega1 counsel

for  the defendant,  served as the hear ing of f icer cn a case

which involved the dismissal  of  one of  the defenciant 's em-

plo-v"ees by che defendan! 's presidenL ( the Firsr  Dlsrr icI  CourE

of . \ppeals would lacer rule thac Mr.  Menge did not serve as

lhr :  horr ino nFFinor orron rh^, ,^h ' ' i  r -^.L ' | r (= t l€J! l - l lB u!rrseL r  svLrr  LrruuBrr *rL, ls isgs presgn[ 3t  the

hear ing observed the contrary).  The case involved the ci is-

missal  of  the late Dr.  conrad p.  co[ [er ,  a whi- te Ienured

professor.  Dr.  coI ter  became a conf idant and an inoorEanc

.s l lDDorf  pr  nf  f  ho nl : inFi  f  € .hnr i ' l r r  h^€^rvppw! LE! \ r r  1,rqrrrLrrr  ) l lur  Lry ucr.Ut€ his hear ing com-

menced. .At  the request of  Dr.  cot terrs 1ega1 counsel ,  p la in-

t i f f  assisted counsel  at  one session of  Dr.  cot ter 's adnini-

straEive hear ing.  At the conclusion of  th is session, Dr.

cot ter  was approached by Dr.  Tom Gi1l iam, husband of  s i i t ing

circui t  court  Judge Nancy Gi1l iam, and given a message charac-

ror i  zaA h" h- '  Cotter as an of f  er  of  br iherv- Aer-n7' l ' i -d ts^uL. vvLLs! oJ ol t  Urr l : !  rJI  Ul .4v ! ( . tJ. l lg LU

Dr. cot ter ,  Dr.  Gi l l iam informed hirn that  he had been senr

by prominent members of  the Pensacola establ ishmenE Eo del iver

l1.^Ene message. Dr.  Gi l l iam's message to Dr.  Co t  ter ,  in essence,



stated that Lhe Pensacola establ is l rment was prepared to make

i t  pcssible for  Dr.  Co:te: :  io t - .eep'" f r is  teaching posiEion at

the col lege in return for  h is sever ing al l  of  h is relat ions

with Ehe plaint i f f  ,  " that  b lack woman." This of fer  was made

:
to Dr.  Cotter,  even though Dr.  Cotterts case \ tas highly con-

troversial  anci  col lege of f ic ia ls had publ ic ly expressed

several  negat ive opinions wiEh regarci  Eo his teaching ef fec-

t i ;e:ress and his c lassroom ciemeanor.  Dr.  CotEer prompt ly

not i f  ied the plaint i f  f  of  t ,he of  f  er ,  in spi te of  Dr.  Gi l l iam's

instrucEions to the contrary.  He also conf ident ia l ly  informed

ce: ia in of f ic ia ls in che Pensacola community of  Ehe of fer .

Plaint i f f  bel ieves rhat th is imoroDer overture.  made coward

Dr.  CotEer lons before she f i led her lawsui t  apainsc the de-

fencianc and even pr ior  !o her receiv ing any of  her chree

favorable EEOC f indings, dt lests to the lengths Mr.  I lenge and

other prominent indiv iduals associated with the defendanE are

pre. lared to go in order to prevenE the plainEif  f  ,  a black

fenale,  f rom receiv ing just ice in th is case.

.  2--  3.  \ ihat  is  parEicularL'y disturbing to the plaint i f . i ,

clhzrs, z a'
n.r t  l l  4 wi- 'h resDecE, Eo Yr-  Mpnpe anA r l - r ie 

-2cp is Ehe role Mr.  Menge
tiL(A ty
(Yu' i l  a* play 'ed in you Honor 's appoinimenE. process. He \r 'as Ehe repre-

fl& t/.fn-
n 2rr* tAA sentat ive f rom NorthwesE Flor ida who served on the nominat ing

zil,C-ar't-4a' - [n*)ZO"-rW select ion comnit tee which recent ly recommencied your Honor

/Wd/ 'yLM f  or  appolnt inenE to the f  ederal  bench. PlainEif  f  bel ieves Mr.
$,t^ fl/bo.rt (.
, /uLt"  0 - \1e: :ge's role as co-counsel  . ior  the def endant on this case,

;hich is presideo over by your Honor,  anci  Ehe role he pIa-""ed



in your Honor 's appoinIment pro."r l ] "1ear1y establ ish a con-

i i rc t  of  inreres I  that  could be prejudic ia l  to the plaint i f f .

Plaint i f f 's  concern wi th respect to th is apparenI conf l icE of

interest  is  heighIened by the facI  that  she is aware of  Mr.

l lenge's role in unrelated matters involv ing conf l ic ts of

interes [ .

<-  4 .  Final ly,  p la int i f  f  bel ieves that Lhere exis Es a
I* second conf l ic I  of  inIerest  in th is case. Several  months
Ua"c

pr ior  Eo vour l ionor being appointeci  to the federa- l  honnh rrnrrr
4r.----"YY"rJvv-

vf ..
L/  IJonor gave the plaint i f f  legal  advice on her case through a

.  
t t tual  f r iend. A1 though plaint i f f 's  f r iend may have omi c reci

che plainr i f f 's  name in seeking 1egal  advice f rom your i {onor
ls

7-on behal f  of  the plaint i f f ,  p la int i f f  bel ieves the rare c i r -
\

.cumstances previously revealed Eo your Honor by her f r iend
b,

leave r i t t . l -e,  i f  aDy, doubt now that the advice sought by
a^

l t  t

{ptarnt i . f f  's  f r iend speci f ical ly pertained Eo the plaint j . f f  's0

case. The circumstances had to do with the fact  that  the

^ 
1 ^ i  

-  
+ . :  € 5 --prdrrrLrrr  w3s without counsel  as a resul t  of  her.  counsel  hav-

ing been sent to the Persian Gulf  Lo serve his countrv in

operaEion Desert  storn.  The circumstances also had to do

with Lhe fact  that  then Dresiding Judge Roger v inson had

recused hinsel f  afcer being requested Eo do so by the plain-

t i f f .  Pr ior  to recusing himsel f ,  however,  Judge Vinson denied

plaint i f f 's  mot ion to quash the defendant 's scheduled deposi-

t ions,  thereby grant ing the defendant permission to proceed

t ' ' i  th deposi  t ions .  Fr, ,en though rhe plaint i f  f  had f  i led a



motion for reconsideraLion in responsc- Lo the.Judgels rul ing,

Judge Vinson recused himsel f  wir i ,o,r ,  ru l ing on the rnot ion.

No further instruct ions or direct ions were issued by the

court .  The defendant,  thereforer wBs scheduled Lo conLinue

the proceedings in th is case the fol lowing morning af ter

Judge Vinson had recused himsel f ,  even though the plaint i f f

was withouE counsel  and the case wag without a presiding judge

Under suctr  h ighly unusual-  c i rcuinstances, plaint i f  f  sought

advice on how she should.proceed. Your Honor provided this

advice to plaint i f f  through the plaint i f f 's  f r iend.

FURTHER aff iant  sayeth not.

.Af_,
NOTARY PUBLIC
STATE OF FLORIDA AT LARGE

}IY COMHISSION EXPIRES:

t rof^ l l  tuf l lq t tAlr  Ol  t ro l l t^  a l  rAtU:

fi L-t'*ot'ox tx?lt' Auousr ll' ltts

Davison


