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D l v t ! ; t o N  F o R  W o M E N

Kathryn ilordan

lfi f::1,'i:$ ;::;",.60:i'." ."
Dear Kil thryn:
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( ]OTIRII  OF APPEALS

:1T :l.t:.Y t3lllit-:)i:.3.:.)u'*'n**
KAI ' I  IRYN JoI I . I )AN.

Appcl lant - l ) l0 in t i  l l :Rcspondcnt .

r ' .  Indcr  No.  I  l87t l5pq

NO t I (  t , t  ( ) I r  M()  ( )N
' I  ( )  R t l -  \ R ( ; t  t
l,t,tAvIi't-o ,1,t't,t.tA l.

l l ' \  l  I S  A  l ) V  l r  l t  I  l S l N (  i  I  l (  ) l  . I ) l N (  i S .  l N ( ' .

l i k , ' a  A ( ' & R  A I ) V l r l {  1  l S l N (  i .  I N (  .

r \ppc l  l ce  I )c I t  n t lun ts .

P l , l lASI . l  I  AKIa  N( )  I l (  E  1 l l i l l .  Upon thc  l r l l r c rcd  s t i t l cDr ( ' l t t

i rL r fs r rn l  lo  l lL r les  5 (X) . l l  i t r rd  5 (X) . l l  o l  thc  (  our t  o l  Appca ls (  i r i l  I l t r t cso t

l ) toc tdu  c .  s tgnec l  Septc r rbcr  10  " .  1008.  Appc l l r tn t - l ) l l i n l i l l : l l ! ' spo ldent  l ) r 'o

Sc  K i l th r )n . lo tda t t ,  u , i l l  r t to rc  th is  (  o i r11  a t  lhc  (  our t  o l  Appca ls  I Ia l l .

. \ lhar r l .  Ncw York .  on  Septernbef  l l ' " r .  1 (X)S t i r l  rn  Ofdcr  s l i ln l ing  leavc  to

l l c  A lg rc  lhc  N lo l io r )  l i r r  I . caVe 10 Appr l l  l i on l  t l )e  Ordr ' f  o l  the  Appe l la tc

I)iVision oi thc I; irst l)cpartnrcnl drtcd i)cccnbcr ]7'r '. 1007.

I ) r l rsuar t  to  t l )e  ( 'our t 's  Rules answc| ing papers.  i f  any-  rnus l  bc

sencd and ll lecl in the Courl oiAppcals ono or belbre the retLlm datc ol thc

\4otirln.
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(  ounsc l  l i r l  Appc l l cc - l )c lcn i lan ts
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STATEMENl' IN ST]PPOITT O}- MOTION

PRocrDt RAl. CoNTrxr

On May l  1 " .  1008,  Appe l lan t  l r l cd  a  t i rnc l l  Mot ion  1or  l -car ,c

1o Af ,pc ; l l  to  th is  C 'our1 .  On August  lE" ' .  th is  ( 'our t  den iec l  I -c r rc  to  Appca l .

Appcllant has sharpened the issues l i i iscd by this casc. Kathrtn .lorclan r..

I la tcs  Ar lvu ' t i s ing  c l  a l .  r  pc rcc ivc t l  t l i sab i l  i t y  casc  i r r r  o lv ing  thc  l  :g l l

stalthrd l ir l pr'ovil)g 'pr-ctc\1". \\,herc lhc veltl icl was lcnclelcd l irr the

I ' la in t i l l ' a l i c l  a r  I  I  day  iu ry  t r i i l l ,  i l l d  ovc l lu lncd  l ) l t scd  l lpo l  t l l e  l . i r s t

[ )clir rttncr]1's intcrprctati(nr (] i thc l i lcts us applictl undcr'"Slt7tlrnttn r,.

lL t l t ' 1  I t , , t l t l r , r t ' t ' , s " .  u r )d  i l s  such.  i l l L rn r ina tcs  thc  luc t  th r l  Ncr . l  Yor i  casc  luu

in  th is  u rc  cont i rucs  l t r  bc  incons is tcn l  w i t l r  ( ) ther  s tu tes  i tmd w i lh  lhc  in tcn t

ol l l tr. oli l t i lr l  Suprcnrc ('oult crscs upon uhich tlrc stl intl irrd \\rs l i)undcd.

( i i l cn  thc  i rnp l i cu l ions  l i r l  a l l  l i r tL rc  d isab i l i t r  i rnd  l  i t l c  V l l  cascs ,  * .e

con l inuc  to  bc l ievc  i t  i s  r r rc r i to t rs  o l  th is  ( 'our t  s  rc r  i cu  cspec ia l l y  g ivcD t l t c

rcluxr:t l standartls l irr cnrplover cornpliancc thal lhis casc lau, poscs-

Hls ' t ( ) t {y  ( ) t | r  | | ] r  L [ ] ( ;AL lss tu

[ ]or  l i ter r l l l  40 vr . :ars  s ince ( 'ungress enrcted l i t le  V l l .  thc

('our-ls havc grappled with the issuc of the burden ol prool in discrirninatiorr

cases. ard how lo instruct.jurics with dcterming whclhcr emplo)cr-s iraVe

1



\ io la t :ed  the  la l , .  Ihc  i ssue o fhowto  in te rpre t  our  na t ion 's  an t i -

d isc l im i , ra t ion  laws is  no t  on l ) ,onc  o f thc  na t ion 's  h ighes t  p r io r i t l , .  l ru l  r t  rs

an exlrerncl),conrplex area oi'the larv and one liaught uith sensiti ' ,e rssues

on hc'th ;ides ol lhc larv. t l l l irrts bl thc Suprcn'rc ( 'out1. including l leeves (a

' ' sh i l rn  c : rc r rsc"  pcrnr i t s  in lc rc r rcc  thn t  lhe  cnrp loycr  i s  i t t t cnrp l i r )g  t r )  c ( ) \ 'e r  L rp

a ti iscr-irrrinalory rtrotivc ancl cxplole thc crnploycr's "rcll rcasor") itrrd

I tu ld  ne  ( i l  thc  "p ro l lL red  rcason was r lo t  lhe  t ruc  l -c lson" . . . - thcn  thc  r ie ' . i r r r

o l  c l i sc r i  r inu t ion  "c i thc r  (p ro lcs )  tha t  a  d isc I in r ina tor l  r ro t i vc  n rorc  l i l c l l

l r ( )1 i \  i r l cd  lhc  c rnp lo lc r .  o r  r . r l rs  unr ro r th l '  o l ' c rcdcncc ' .  k )  r 'es ( ) l vc  lh r  s

cordrrrrrlrrrrn hlvc nol slrccce(lc(l. l lccatrsc ol lhc olclwcighl lhrt jLldqes

o l icn  p l r ' ce  upon r ro l  "sccont l  gucss ing"  cn tp lo lc r  bus i t t css  t l cc is io rs .  th is

l i l s  l cd  to  n lLnr '  lo \ !e f  cour ls  t l i s rn iss ing  bona l i t le  d isc r i tn ina t ion  c rs rs

be i i r rc  t r ia l .  o l  revers ing  thenr  l r l ie r . ju ry  verd ic t .  cve t t  uhcrc  c \ tc ls ive

e l i t l cncc  o l -d isc r im i r ra t ion  wus p lovcn.  i l  t l re  p la in t i l l ' d id  no t  "c l i rec l  p loo l "

I l r i r t  i r j r  L r l l l r ' \ c r ' \  r r , r t i \ (  \ \ . r . d i ) . ( f i n r i n J t i r ' n .

' I  
l re  Kathr ln  Jordan v .  I la tcs  A i l vc r t i s ing  case is  an  excc l l c l t  cxar t rp lc

o l  lhc  lu ,o  s ides  o l  th is  l cgr r l  c l rn t rovcrsy ,  lnd  s i tn i la r  to  l l cccvcs  in  t l la l  thc

Ij i l th ( i lcuit also overlurned a.july vcrdict afic'r '  disregarding er it lcncc' tt l '

d isc r in r ina t ion  and wh i lc  a lso  ignor ing  the  de l l c ls  in  the  " leg i t i r ra l r  rcason" .

Joxlan r"as thc prevail ing pafl) ' afier an I I dal . jury n'ial (and aflcr I3 lears



ol litigation) onl) to have hel case overturned b)'the Firsl Departntent.

rvhich clted ̂ !)cphel?!(.)/?, a Ncw York discrinrination casc. wtrich rcquired

ihat a plainti lT rnusl disltntc the ernplol cr's "legil imate rcas(nt" to prove

ti isclirnirtation. In l?ccyct. l i l<e ,htnlon. the "insull lcient cvidcncc" holding

rvas also l lrc resull ol-rl isrcgar<1ing cvidcncc l lvorablc to l lccves's printl

l i tcic case. Stcphcns<lrt poses an rven greater risk. as i l ' i t  is uphcld.

c rnp l r . r te rs  coLr l t l  rvo id  l iab i l i t y  s i r rp ly  by  p ror  i r rg  tha t  thc i r  " l cg i t in ra lc

rc i l son"  w l ls  " l rL le " .  Wc bc l i cvc  tha t  L lD lcss  th is  (  our1  rddresscs  th is  c r i t i ca l

i ssuc  o l  '1 r ro r i r rg  p re tcx t "  and i rdo l t t s  thc ' l c : r l  l cason"  l ] rodc l .  no l  on ly  r . t i l l

\ \r conli l)uc to scc nro.e i lr ' \. \,crdicls disturhed wc coultl l i tcc tlccli lcs ntorc

o l  r r l rcc l  sp in r r i r l ,  and  w1) rsc ,  c l l l t l o lc rs  L l r ] ( l c l !n in ing  t l t c  na l ion 's r  un l i -

r l i sq  in i r ra t ion  l rws .

Qt ust t()N t 'oR REVtU\\'

- rR I 'Ar t I r I l . ' s rANr)Ar r r ) r1 ) r { r l l l l l l l f ( ! ! ) r ! !81 ! l l \1M] \ , ! \ ! { | !LL( : ! i l .4Ml l !

l l ( ; , \ i  l , l  R l ) l N l ( ) l { l ' l { O V I N ( , " i ' 1 t 1 . - L l : X 1 " ,  W l l l (  l l l t I l - l l S  t l l ' ( ) N  l l l l

L\4r 'L r )Y l : l ( \A l l  .  Y11)Rl lBr r l ] \N ] : \ r ! , !1L4Ml \ ! l !  r ! !4J : "1_ ! - tY

l ) l t O \ ' l \ ( i  l l l A l  I l l l : " 1  l : ( i l l l f v l A  l l :  l { l i A S i ) 1 , i "  I O R  l l l f ; A l ) V I l l { S l : l \ 1 P j . ( ) \ ' l \ 1 L N l

, \ ( i l o N \ \ ' A s * | R U t i " " ( ; t v L N R t . ( F N I { ) L ] l O t . S I . \ 1 l , D I : ( t S l O N S I ] t ^ t A P P I T A I {
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I { )  t ] 1 ,1  1 ] -R  C I -A I i IFY  i I  I IS  ( 'HAL-LE \ I ; IN ( ;  ANI )  I JVO1, \ / I \ ( ;  AREA ( ) I :  IH I ]  ' -A \ \ '

I I IROtr(i  i t i  "RLAt. Rti^SON" NtOt)tr l .  
",

AR(;  T]M ENT

l .  lhc ('oLrft ol 'Appcii ls slrould havc gli lntcd lclvc to appeirl becilusc

thc  issuc  o l ' the  burdcr r  o l  p roo l  l i r f  "p lc tcx t "  iD  d isc l in r ina l ioD cas :s

c()l)f inucs lo hL, it lrt)ttsi.\ lL,nllv udjtdit lt l  hr t ltt courts ttf Nct l i .,r '1, dcspitc

1hc  I j r r i t r 'd  S t r l cs  Suprcr rc  (  our t ' s  |u l i r rgs  a in rcd  a l  rcs ( ) ]L r l ion  ( ) l ' t  r i s  c r i t i ca l

i ss t rc  ( l l r . r ld inc .  N lc l \ rnnc l l  I )oug las .  I {cc rcs) ,  \ \ ,h i l c  ( 'our ts  ( )L r ts i ( l c  o l  Ncq,

York  ( (  1  .  NJ .  MI )  hn 'c  cons is lcn t l )  i r l i gncd rv i th  thc  " l$o  ur r ,s "  ( )1 .

pr'oviDg l)lclcxt stand|rtl. as lhe .jur') wrs cllrrgcd hcrc bul $hich stanila|i l

lhc l i rst I)cpnrtlncnt rc' iccte(|.

A  lhc  Nc 'w York  ( 'our t  o l 'Appcr ls  shou ld  eor rs ide l  i rdopt i r )g  thc

" t$o  w i l \ s "  s tandard  l i r  p r 'o r ing  d isc r in r inu t i t l I l  as  i t  i s  r t ro re  cons is l .cn t  u i th

t l ie  i r '1c r t  o l  the  Icdcra l  r ) t i -d isc r in r in r l io l  laws thun lhc  l la rvcd  ! i t cp l renson

rnode l which erroncousiy rclies upon disproving thc ' lcgit irtrate rcason".

' lhe 
Iirst l)cp{rtmcnt citcd a "triprrtitc" burden ol prool schenrs as

rpplicable to tlrc inslanl mrtlcr':

,4 pluintilJ in a distritnination lcrt inatioti tt.tiotl h.t\ lh( inilidl
hur,len <f estLtblishing a princt facic cuse of distrininution, Ille hurden thetl
shil is to the de/endqnt to rch* th! pt' im.t.fh(ie cdse,,rth.1 legithntltc reason,
untl then shilis Ltg.rin lo the plaintill tt,' slunr lhct the tleJet ant ,; reu*tns



]']erc ptelarluol. The butien of ltersuesictn ulvut's rcmuin' v tlt lhc
l)i./i,?rill. (Stcnhensolt !-! lqlql Enrplovees. 6 NYld 26!,1!{100t1).

IJ,:)wevcr. the problern with this standard is that it does not prccisclv

cle lin:: ]py 11911911 q114[]ishetl. rrhich is lhe tcason rvhl'so rnarv N*v

Yolk  c ( ru r ls  havc  labore t l  ovc f  t l l i s  i ssuc .  Ihe  [ )cc is ion  b)  the  l : i r s t

I )cpar t r rcn t  conc ludcc l  tha l  I )a in t i l l  no t  on ly  had to  p rovc  hcr  p , r i rn r  luc ic

eusc ol'r l iscritnirlt ion but she hud to ./r.r7r1r,,r.,., thc "lcgil l l talc rcasun in

ordcr to prove "prclexl". As argucd in orrl Nlotiorr l irr Leavc 1o r\pfcal. rvc

col)1inuc to l lrri l l t i t i l ]  l l lal thcrc lrre rctrrally 1l!9 \!a)rs k) pro\c prctcxl. I)

r ih ich  p lo r idcs  l i ) l  1hc  opp( ) r ' lLur i l \  to  p ro \c  tha t  t l r c  c r rp lo ) ,c f  s  " l cg i t i rn . r te

' 'ur l \ \ 'ort lrv ol crcdcnce" trtd l lelrce rD rt lel l l l l t  k)

nrask  l  d isc | in r ina tor r  u ro t i vc .  and 2)  lh i l t  f cq ! r i f cs  p ro \ ing  thd t  thc

p|ole |rerl "lctit irDrlc reil: ion' \\r lts nol th!"'rcrl reason" itn(j t l tal the

crnp loyer  was rea l l -v  r lo t i v i r l cd  by  d isc l i rn in l t io r r . '  I Jndcr  l l l l s  la l t c f

lupplt:ach. rlr enrplo\cf's plollrred reason could vcfy wcll lrc i 'rrctuallr

' '1rue". f,ut it could also Dot l le thc 'tcal rcrson" 1he advcrse crnplovrncnt

aclioD \\, ls lrkcn. or it wos not the "detcrnriDing l-uct(Jf". lhc Iattel is

qx]]qq[ horr t l ' tc . jury was chalged b1 thc tf ir l coLrrl itt the undcrll ing

\ .  l l a les  rn  t te [ .

Jofdal

,,lt!uit1, therc c.r,1 be more thun ctne deterninittg ltttktr in un.:,clecision
Therjitre, lvls. JLtrtlqn nccd,ot l)t ore thLrt her pcfteived di.tqhilitv ttus the
ottly rcaxtn.lor d€lbndtnt',s lt,cisirtn. itts..)ordttn s pu ceit'ed divbili4, is a



(|er.'rtnining luc'nr i/ llls .,loLddn s emp/o.\, ent v;ould nol hatc been
Icm1inuIcd bt.tt.lor tlclinelunt .t ptrcc1ttion rtl heing ctitubIetl.

ln olhu' vttrd.y. u ytt,n eive,tl clisabilii i,s o lelermining litktr il il
nttde a dillcrantc in nltelltr rry not sha v,:ould huya hctn lerni dtrd

Ms . ,.lrtrt.Lrn htt,r thc hurclen rtl t.ttuhlishing hv u ltrelnndt'runca of tlr
t'itlt'ntt lltul lha r(.('nl ttllcr Lsir.. rcu.trtrt offucl) hy tlc/r'ntlant.s ttus rutl
nully lhc rco*tn she v,ds l.'nnindtc.l und thut delcrulctnls l)(t-(rt'\'c,.1 hct l()
havc Lt di:;rthilitt ,tlt.l lh. lllLtl l)L,trcplion trtrs u deternining litttr in tht'

A rpcllccll)cl 'e'n<larrt l l l tcs did not obicct to lhc.iur r, chlrrgc ( l i  l  05(>

7). I hc cilse was tricd rs i i  "rcol rcason" ()r dctcrrDining l itctof prlJtext citsc.

l-ikc rlany ol thc Ncrr Yolk ( ourts. t lrc lf i lst I)cprrtntcnl c()nclLlded

thx t . lo rdon l r i l cd  to  p rovc  d is i : r in r inu t ion  bccausc  she a l l cgcd ly  Ia i l cd  to

"c rs t  in  doub l ' '  A ( ' l ( ' s  ' ' l c ! . i t in r i l t c  fc i l son"  lha l  "hcr 'Pos i l io r r  $as  hc i r tu

r ' l i t t t i  l r t , r l  i r s  i r  a ( ' - l  .  u l l i t l !  t l \ ' l r \ l t n ' In  Iuc t .  i t  i s  c lcar  th r t  New York

coufls have intlccd atloptcd this "disprovc thc le!.it inrate reas()n sl.aDdilfd

rv idc ly :
I 'r(,/(,.\/ i \ t slubIithul

| |nt t  I lkr I  Ll i . \L t ' i In i  t t / i | ) t t  | ( t , \

NY ld 6rLoja tleeT),
l)rtitrl i:r t'sluhli.tltt t/

l/i.tl discrinitktl i()tl \rds /h(

tr N)',3"! !tj..3l/l !!t)t

' 'xht'n i l  is thov'n fu lt l lut lht'rtuson vas ltrl.;t,
lltt, rcol rt ust ut" . licrrantcl !.4!!lql lfln l-!1lC 91!

trht,n fut lh Ih.,\ lul&l tu'Ltstrt, \
rLdl raust)11 . l'orrt'sl v.'/ev,i.vh

ttt'rc lil:;t ond

ltt[l J;r ttljtt!

I  $ c  ! ! ( ) r l ( t  a i s ( J

r l k r \ \ s  r  l i t i g a n t  I o
r l lur l l i  lh, , 'cd.

rcr ! . ) I  is  Iu lse is
r r i r rc  lhr l  lhcrc i : '  rer l l )  ( r r l \  onc l fu l_!  !a l id  lppf(uch t l ,
p ! r ) rc  d iscf inr inr l i ( r  \ i | l rp l l  b)  pro\ ing lhr l  thr  " le l r i l i f l | l r1 t

9



It is Irol surprising to see tlris inconsistencv when the t.lnited States SLrprc'rnt'

flourl itsell 'has struggled \\ith this rssue:

rl ,ttluinti// mu,;t huve the (,ll)ot'lL!t1it.r't() dcnton,\lt'el., lhet th<: proflertcl
t.cL!.\()tr r\:Lt\ not thr lr ( reuson tTcrus I)trtt ! llLllllllllyL llllxli,tc L5,(l !.5
)13.  .156 |  l9 ' \  I  ) .

Tl.,t'/trttlindct ,t tlishcliL'/ o/ the rt)tts( rt.r .. . tog('thL't ttith rt l,rimu /irt it
tost,,  .sulf ict '  lo .shrnt inlt 'nl ir t t tul t l i tr ininul ir trt .  Thu.\ t t l ja l l ' t)n ()/ the
pr,t i l t t 'ct l  rcu.rott. t  vt i l l  1tL'rni l  tht, t t io'() l  . /ud lo inft,r t l t t , t t l t inutc fatt ol
inlt 'nt irtr iol distr i tnution (St-l lurr"s t4l icks .\09 ( iS 50). d!-\ I  I  l9!-))

Wc lssL'rl hqc tlrrt t lr is strndard is crR)nc()us. Wc rrltuc thrt lhc

i ln t i  d isc l  in l iD t t ion

tl ' tc Sttlthcnxtn slandrrtl dcploycd bl t lrc lr irst l)cpiut|ltcnl

lctLrr ly , lcprrts l ionr thc inlcnl ol tft l lh l\tnnt,l l  l)r.,rrqlrr.s slandarJ.

\ r '  I ' r ' t t t t  l r r ho r t t o r r  l i r t  r ' r r r t t r i r t i t r r i  I hL  J t  l c r ' r '  r ' l  I l r (  \ / . / , / / . , / \ , r /

. r l rp roue l r  t  r i s ls  l l r l r  t l r c  in \ t rnL  c r rsc  ln t l  lh r '  ver1  ar ra lys is  pe l l i r r rne t l  bv  the

I : i rs t  l  )cpar tn rcn l . iu t i s ts . ' l  hc  l )cc is ion  pont i l i ca lcs  cx tens ivc ly  on  t l re  lac ts

s l r t n \ l i l r ( i  i ,  l l l \ r " (  ( ( )  \ i . i t ! n t  u i t l r  l i r I r ' r r l"rct l  fcts()n"

l lru. :rncl t lra[

I  l b e  I ' r r , , l c i t ! ( l  t h c t c s l i r n o n \  o l  r o p f \ c e r ( i \ c \ N h o l l l c \ l e r l  t o l h c  l : r c l  l h : r t  h : r l l o l  l h c s l l l l r l
. \ ( & l t  ! ! r \  l c f n r i | l r t e i l  l l l u d h ( r c i l c ( i  t l ' c  J i r ! r  I l r r l  . J ( ) I 1 h | l  w i r \  l e f i r ) i | l i r l e ( J  r ! i r s  U , \ r  ( u  r , , !
n r c r i \ r r r e  \ i | l c !  i r t e o l | r l  p l l n ' r i r L r  r c t i \  i l i c s  r t  l J r t e s t l n d  A (  & l {  $ e r e  ( l u p l i e r t i \ (  l U n h e r r l r ! J r c ( l
u fon l lLe l ic l  lhr l - ruound thc l inre Ihar  p l r i r l i l l  \ ! : rs  lunr inr tc( l  or r  o l  A(  l i l {  \  h i { !c \ r  i recounrs,
l ! 1 r e  I n i ( l t r  * a s  l u r l i r r {  r l  o t h c r  r g e n c i c \ '  r ! r  r e l i o r  l h r l  l l r r o n t c r c d  A ( & l {  \  \ l . t h i l i t \ "
l i r ru l l )  Ihc J r ! l  r ( lop le( ]  I ido lcn s. .or i rn \  super\ isor .  tcs l i r rof l \  I ln t  h .  hrd l r f lnrnr l ! ( l  hr r
l ) .cru! i  \ l r r  $rs onc o l  lhe mosl  e\per \ i \e  cnrp lo\ r l js  r r r ( l  lL tcs r l r tad\  h&l  n J l \  o thcrs
p. f l i ,nr ) i1rg he1 l ) l r t r )n ing l i rnc l i { i r "  Ihrs l i ) ! rs  ( in  ( l i \pro! i rg rh.  lcg i l i rn l !  rc lso l .  \ r i lhot l
f r : . r t ' r i  l i , f p ( r \ i n g \ h r l  l h r  r r \ ) l i ! e \ o l  l h c ! n r p k r i c r  N c r c .  i s l h e p r o f ' l e n r \ \ i l l r  l h i \ r ' r r l ] \ j s .  l h r
pancl  a lvr  ercd i r r  r :oncl r rd i r rg th l  th i r  "h\o l1\"  that  ! \orc l l lce lcd hc l \ !oc Spf i r i r  lnr l  , \ r rgrrs t
I t )9- l  t , ) : r (drc5s lhc I lna| lc ia l  problcrns o l  rhe rgcnc]  \ ras rc la l rd to Jofdrn s l (  l l f i r l io I  in
\ lureh 199j .  lLr | thcr .  thcfe $rs Iot  n i rerd\  nI I r )  ( ) thers pef l i )nr i |8  hcr  l i rncr io  $ l r | .n  the
de! i \ io  $, 's  nudc 1(r  lcnDiDi l !  her .  11 \ \ rs  f f t \ 'er )  r r  l r i  i  ihat  l la l ls  ha( l  jusr  \ lar lcd t ( j  cmbrrk
or l  r  r r t r ior  h i r i lg  canrpaigD al  thc t i lnc lo fdrn $as l l rcd as l :V l ) .  l ' la l rn ing at  A(  &R. So therc
* . rs  no Planni |g l )ep f t rncnt  t ( r  be dut l ica l i !e  \ \ i th .

i 0



around the reduction in lbrce lecluired by the lnerger of Bates and .AC&R

(Decision p. 4 6) that occurrcd nine months prior to Jordln's tennination.

Puttirrg asidc the nurnerous errors in lact and timing:1hat, i l 'corrcctcd.

would havc provcn that.lordar did disprovc the legitirnate reason. lh,;

[ )cc is ion o l  thc I i i rs t  l )epant t tcnt  c lcar ly  and cr roncouslv  conc l r r i ied t l ra t  thc

allcgcd thilurc by .lori lan to rcbut t lrc

I ]

l l l r l  lo  t l rc  bLrrdcn o l  p lov ing prc text .

l :or  thc rcasons c i tcd prcv ioLrs lv  th is  is  s imply  l lancd.  i rs  was thc

conclLrs ion o l - thc l r i rs t  l )epar lnrcnt  b l rscc l  on t l t is  l lawct l  t t todc l :

'll,,trt'ltrc. 
llr vtnli l u\t.s rrloin.st tlrt vt'ight ol tht'

l! !1j4 t Nc t'ork ( it\' 
'h. 

/!!tth .l! /!!LLL )!L Llq!)l).
l uinti// s htrrdL'n lo ltrttt't' lhul thc ltntllit'cJ l.gitinlLtl.. t (1t.\(.vl ft)t ltrt'
lL' t !niDdli t t t  nd.\ lr ' r lr . \ luLt/.  t t ' l i rrt l  tht l  t l t(  Dt(l i()t t  l t) . \ t l  t t \ i<l( t l ] l  vttdit l
t fu t u /.: l b'.',gru n l L, Ll

l L : r ' c  lhe  l i i r s l  I )cp l r l tncn t  c lc l f l y  conc l t rdc t l  th r t  t ( )  p fo !e  " l l c tex t "

onc nol only ncr:ded lo p!e!q thc prirra I 'acic casc ol clisclirnirration urcl br.r1

lhitt thc l it i !,anl also had to {1pq9r, c the "lcgitimrlc rcason'. 
' l  

his \\, i ls not

necessilrt unrler the "r'ttr l r 'crrsr-,n" lrodcl. (ln tl lc []ctcs casc. . lordlrt actually

di<1 disprore the "lcgitirnatc rcason" bul thc I: itsl [)epartrncnt lailed t.

r ( 1 , , g l i z c  t h i .  t i r r e  t , '  i t .  t l r r r c t l  .  i r t  u i t , , u s  r t t t l l r s i . ,  .

I  lhr I i rst  l )cparlrrcnl  colcludcd lhr l  lhc 1)\cNhrlnr ing and consisL!Dt c! idenc! ol  l  uncir l
uIdip l .d ind lhr l  rhc l i r i l r rre h) corDe lbnh \ i th l ln\  cvi( leDce thr l  hir ing

K(sol1. Jofdrr ' !  io disnblcd rcplacjr tnt)  $as just a\  e\pensi! !  a d lhe r l lctcd l i r i lure 1o

tR,!c thar "  ur ing l lates pernnnrel  \ ! : r jJusl  as e\pensi\c ar kceping l ' la int i t l  cnrplolcd '



Fxanrination of how orhcr coufis ilt othcr states have addrc'ssed this

issue is rerealing. linder Mjlhigan lar,,. the emplovee rrLrst not_!gq1q\ qi1g

a triable issue that t!4 q]4!qql-! !!44!,14!9d-r,-e_-4!S_w4s !re!e'\l!a!. bu-! lhqt

it lyOlll\l|c,4:rdt yy lgtlfu I di.scrinrinutiott. I Hopson v Damter Chtyster Corp. Ja6
F3(1 42.7. 438439 (CA 6 2002) Veenstra v Washtenaw Country Club 466 firch 155. 166
12042) Hazle 464 [,l]ch at 465--466 and Towt) v Mrchigan BellTelephane Ca 455 Mrch 688 698

Ironicallv. thc languagc dcplol-ed hcrc undcrscorcs thc problorr with

thc  c la r i t v  o l  thc  s ta r rdard .  "p rc tcx tu r l "  i s  uscd  1o  connotc  " l i r l sc "  i r r  the

lirsl frarl ol thc standirrd. bLll ",:xcusc" or "l ' l lsc ntotivc" i l t thc lalter pilr i.

I: ir l lcr. ir) proving "prctcxl" l\4ichigan courls look lo evidcncc tl)at nllry hclp

cs tub l i s l l  p fc lex t  inc lud ing  s i lu i l l i o l t s  w l l c fc  thc  c lnp lo lc r  dcv iNtcs  l io ln  t t s

no l tn l l  p roccdute .  l r i r kcs  d isc l in t in r to l l  rc rn l r rks .  o l l i ' f s  i l t cons is tcn t

frlso ls. ()r destr()ys ()f corrrcit ls cririence. ( l l 'r,//s r ' ,\r,rr ' ( 'hcn*t,t,
(  i . , r1 . , ,  5 l i  l i t l  l l l  ICA 6 .  l ( )95) .  . l l r t t ' g r t t ' i t l t .  I5 .1  I r ld  1 .1 .1 ;  ( ' t t t l cy  t
( orntifu ( ittttnrs. 15 l i ld l l l-s (( .\ (r. 199'1): /)r '6rr)rr '. ' l tr l N.' l iclr at Sli l:
i tttt l  Al orirt r ' .\ i 'r l .qrlrt/ i  . l ttttc.t ol i\ l i thi,qru. /rrr ' l- i- l Nlich App 189 (1(X)l);

. ( ttt 'rtt t l jrtrt-lL'ttrttrt. /r ir ' , 180 I ld 57() (( A (r. l00l)l / i irft,r '  r '  .\t,ra r.
l lo th t t rk  < l  ( i r .  l l 7  l i . l l  519(1 .46 .  I997)  lhn t i t ' r ' ( ' o tu t ty t t l  ( 'n tnnr t , l l .

l l d  o l  l .d ,  )11 \  I id  9 i  ( (  A  l .  100 I ) .

In  (  onncc t icu l .  lhc  r l i sc r i rn inn t ion  s l r tu te  cs lab l i s l )es  th r t  the

p la i r r t i l  l ' s  bu ldcn  is :

''l() de tt)nslr(tl( tlrut thc pntllerttl rat!.\t)t1 t1)Lt,\ n()t thc lrue n:u!;ttn for lhc
rn/)lt\.vieti l  d.cisirtn. 

' lhit 
hu,,t len n()tt m(rges tit l t l l t ult intatt, httrt len

I  ( e ( n t )  i l  k ) r n l e ( l  l l J  i r  l i | i h r r c 1 0 l l l c l t  h e r " h u f d e n o l  p r u ) t  n s a  l t r l t c r o l  l r \ ! .  l h i s  r e l n l
ihal  1hc) r i I i rcd lhe ent ire bufden ol  pr() \  ing pfr te\ t  or one cloeurnent.  thf l  t ) ro\ed lhc
c(rnpensrlron 1) l  .Joft lan s rcplacer er l .  lh is docunl lJrrr  *as no1 r)ecc!\ i t r )  as l r idoten hinrscl l
Nd|r i r l .d hc did rro! krt(n\"  i l  i l  *n\  or $.rs not nx)fc er)sl  c l lccl i \c 10 l i re lofdrn rr lhelrrnc hc
madc thc r  ccisiou. lh is pnrol  r l l \  i : l ic i rcd b) I ' la inl i f i  undcr cr) \s ! \amiral ion of Fidotcn al
r f i . r l .
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(t peftuldi .q the court thot tthe fulainti/l)

.li& r,;min.tIion. Tlte 1t/uintiI/ nu_y t;ucc,eeti

u)url tllot u discrintinqtorv rcdson nt)rc

i ni i rtt t I.r '  h.t '  .t h t t* ' i  n g I hdt l h c u l) I ova r's

r tl L rctlt'nc c l"fuq9l;1,G cnt'ru I Ll +t ric ('r trt t.

t5 t .  t - t !  ( : t )06)

htts heen tha r)ictim of intentiotlal

h.t eitltc'r directlt' parsuadin1', tltc

likcl.t motivatd thc Lnpktvcr or

ltntffcrcd cxplunul ittrt i.r

)75 ( ont. -l() 5 \,\// I -..1

Anc l  i r  ( ' a l i l i r r n ia  a  s i rn i l r r l l  i l dva r )cc ( l  pc f spcc t i l c  i s  t l cp love tJ :

' '  l )r(t t ' \ t  t , tdy ht,Llt,ntortstrtt t ,d hr shorl lr ig t lut tht 1nt/ i t ,rt l  rcusott
lnd rat t 'u.t i t  i t t  fLrtt .  t l t t  lnl l trL\ l  ,&)t i trt  di/  t tr noti lr t t ' t / t t ' t l i .st lLtrJc. rD
tlt  lntf lLrLtl  r((t . \()n vu.\ i t tsul/ icictt l  l () t t() l i t : t lL'  l /r t '  t l i . t t lutr,qt, '  I ' r t t t . t l
t td.r '  t t / . \ t) ht '  i r t l t ' rrt , t l  lntrtt  t l t  l int in,q t l  l l tL,t lL:t i . ; i rn. br th. idott i t . \ 'o/ t lk,

lttr.ton ntttkinq lltt tltti.titn .. . ((!l(itrnitr liir liq12/o,r'ntt'n1 atJl!2lDlJtg. r'.
( iL' t t t ini , l lurnintJlt t  ( 'q1t l)) | '111.;11112.'-1"'  lU)1. l0)-1, l l  !4l l lLt l t-! , |r !(t
t) /9 ( ll)(.t1)

I  l r t  S .  r ,  r r t l r  (  i r e r r i r  l t ' . e r r t l r  , l . r r i l , e . l  t l r e  l t ( r l \ c r  I ( s t i r ! - l ' t r t c \ \  l ( , r

plov iqgplelgxt qllleq !l1lq\ll! in l orrr'.s1q1 r'. Rauland-!!q1g ( olp 1i!li'.1(rir0

Z"' t ir ,./11!!l!'l, CI!l!r!1UC- lpccillcallv that thc "prctcxt" ltfor)s oi rne

Me Donncll Dou:rlas burdcn shili inq test can also "bc thought al rl5 _!h.S- /rri1

t44q, Lq4!q!Lq! the 1cst. (t

- lhc  
. lo rdan r .  Ba tes  case rvas  abundant  w i th  th is  k ind  o l 'ev idence,

aim!'d at pfoving the rrotivalions ol'the cmploycr o| its "real reason", which

the First Deparlment chose to disregard i ind tbcuscd instead solely on the

t 3



l ru th  or  la ls i t \ 'o f  lhe " t lnanc ia l  reasons"

"real reason" slandard. an enploYc.r may

ternrinatinll an enrplo)'ee. hou'evcr il the

thc irlnplo,\'er "tlcviatt,tl fion ils nonnul

r c n o, k.r. r tl I c rcd i n ( | ) n s i.\ | cn I reo.\ ( )t t.r. t r'

()r legitimate reason. tJnder the

havc a "true" lc.gitinrate reason lbr

d i .er i rn i r t . r t io t t  p l r  in t  i l l  I r ' , r r  cs  thr t

I ' t ' ,  ' i , , l uh  ' .  t n t t t L  , l i , t  r i n i n , t t ' a l

Llt'sl royctl r t (( rtL rlrl ul c\:i d! n(l'

the l inti.:r o! lact rnLlst consiclcr t lrcse eircunrstanccs i ls cvidencc ol thc

Dl()1i\ es ()l thc crnplo)cr. lt wils t lre l-ri lLrre to c\i l l inc tltc ,rr,,//r..r '  ol '  A('R

lhat rvas latal 1() the anal\sis ol l l)c I: irsl l)cprlrtnrcDt. (,rir,/? //,v-olr occcpt lhc

l i t c l  tha t  t l r c  agcrcv  h i r<1  l inar rc ia l  r l i l l i cL r l t i cs .  rnd  dr r , / i  /  i t  u , rs  "nxr rc  cos l

c l l cc l i ! c "  lo  l i r c . lo r ( lan .  lhcsc  l i r c to rs  d id  no l  p rcc lL r<1c  thc  p lcscncc  o l '

d isc r i rn ina l ion .  lhc  anu lvs is  ncedcd 1o  go  to  thc  ncx t  leve l .  lhc  p rne l

should lave corsidercd thc olhef rnol;vcs l irr rr '/ i l  t l tc clisrhlctl . lordrn was

bc ing  lcp lacec l  b l  t l te  r r rn -d isab led  cxecut ivcs  o l l rc f  th rn  the  " l inanc i r r l "

o r rcs .  ( lL l r i s  was  espec i l l l v  i r l r c  g ivcn  thc  complc le  l tbscncc  o l -  anv

( locumcntar \  ev idcncc  tha t  the  l iqcncy  wrs  l tav i rg  l l r ranc ia l  d i l l i cu l t i cs ,  o r '

tha t  rep l rc ing  Jordan so lved t l t rse  c l i l l l cu l t ies ) .  Jordan proved thc  l i r l k l r ing

11 tri l l  thrt slroultl have lcd 1() thc c0nclusion thot thc Droti\es ot-thc rht'r.ridn

ntukcr were indeed d iscrinr inatorr,:

l. fhat Doug Iridoten. .lordan's supclvisof, hirnscll adnritted 1cl
dsff4lf tfg llatlllff!qirstomary ple!cdures 1br pertbrrrrancc rcvi$r's
and disclosing "clierlt complaints" in the casc ofJotdan, and that
hc had providcd this considcration to other subordinates.
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That Fidoten had adrnitled to excludinq Jordan fion kev client
mcclin!:s to "keep them sutall".
That Prcsident Sfeven Bennett admitted that he heard.lordan
reterred tol]1!!MelsfpulSllltiplt" but that hc look no
action to rcport or rer.nedl the discrimination evcn tlrough hc
was I i l :O  o f l i cer  a t  (he  t i rne .
' l  

l)at Iridotcn olleretl at least t.a-g dil lerent |easorls firr tcnrinating
.lortlan, hotlr rvhich rvere proven nol to bc tlLrc. On(j, that thc [:(x)t
l-ockcr clie'nt allcgcdlv corrplaincd al.xrut hcr. thr: sccoll(I. that thc
agcncy had linarrcial ploblcms and that it was rlolc cost ell lcti\c
1() l lrc.lordar and thcn hire tu,o non disabled nranagers (l)c.loscph
artd Kosoll) and rc<lcplol, "scvcral other" rnanagcrs ulrcadv on the
pav to l l .  Ihc rc  was no  cv idcncc  rvhatsocver  o l 'a  "c l i cn t
cornplainl". And thc "cost cll.c'cl ivglcss" lrgurncnL was denicd by
lf idotcn himscll undi:r ' cross.
l l )e  t \ \ ' ( )  p lc tcx ts  o l ' l r  c l i c r r t  conrp la in t  and "cos t  c l l cc l i vcncss '
wcrc irlso inconsistcDt ui ith cach othcr arrcl with tlrc
r t tcrgcr/la,vo l l is" excusc.r Not onlv $,rs lhe tinr ing incot)sistcnl
rv i lh . lo rdan 's  l c r ' rn ina t i ( )D,  bu t  l i i do tcn  h i rnsc l l  a i ln r i t tec l  tha t
thc  "c l ien l  conrp la i r r l "  w ls  "n )oo t "  a l i c r  l re  n radc  a  dec is ion  bascd
on l in tnc ia l  f caso l )s .  I l  i l  was  "noot "  w l ry  was i t  p lo l l c lcd ,  i l  r r r t
t ( )  covc f  L rp  a  i i i sc l in r in t t to tv  ino l i ve l
lhat . lordan a(lcstcd 10 l lrzi l lg about hel necd 1() arDbulatc rvilh ir
canc and that she rvrrs rcpeatcdly irrtcrrogalcd rbout this. and k)ld
to  l i re  the  on ly  o thcr  d is i rb lcd  r r ra r r rger  in  thc  conrp lny .  l iu r thcr
-loldan atlcstcri to thc luct I ltat I, idotcn opcnlv l idiculccl Itcr as
' ' , r  i r i Ip l<  r lu t i r tg  i r  re r r  h l r \ i | | ( :5  f f \ ' - ( | | t i r t i t ' n .
I l  rvas  pro !cn  th l t . lo rda |  was  pa id  ha l l  as  n ruch as  o thcr  l iV I ) ' s .

' I 
hc I;irst Dcpartnrcnt arrivcd at two latally llawcd conelusions, which

rere lirunded in a nrisapplication rntl nrisinlcrprctrtion oi lhc Mcl)onnell

Douglas stanclard lirr proving discrimination and the burden ol ploof fbr

"prctext",

l: The definclunt's overuhalning urttl consistenl eviclance ol.finunciul
reautns.lbr layt s in lhe ligt\t d the ugcr ond the ktss ol nttjot'client
dccol.ottr v'.l\ undisputed. Thus. the linding that delendant .fiiled to
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denontilftrle q lcgitinale rcasot1 for tenninuting plainlill ttts .tgainst the
veight ol the' eviclence.

L Morerne r, pluintill l.u ese ntccl no c\)idcn(c t)l l)retc.\1. urul .so fuiied
lo tonlrov delmtlunf 's cridcncc o/ u le,qitimate nontliso intindktr.t rcu.un
for her lt,n,inet iot1.

I r i r s l .  thc  l ind ing  tha t  thc re  was no  " ( )vc rwhc l rn ing  an t l  cor rs is ten t

cviclcncc ol l i lancial rcasons' u,as not onlv not truc. i l  \\as rot thc "tluc

le lson '  l i r r . lo rd ln 's  l c rn r ina t ion .  i t s  a  rnorc  rd ranccd t rna l l s is  r , "ou ld  havc

-v-iclcl:cl. Sevcral l lates/AC & R cxcculircs citcd dil lcrcr)t reasons irs to whv

.lordan r',as l ircd. . lortl irn's surpcrvisor I i idotcn, who rnatlc thc lcrrninurrrrrr

dce is  on ,  an t i  *ho  uas  provcn.  b l  h is  o rv r r  ac | i r i ss io l .  to  l t t vc  de l ) i tncd  l fo tn

cLrs lon la r \ ,  p loccdurcs  l i t l  eva lua( ing  - lo rdan 's  pcr l r r rnunce and cxc luc l in t1

lrcr l ionr clit ical clicnt nrcctirgs. ircturl ly girve /rro i lc'onsislc'nt rcrsons l irr

. lo rd i tn 's  l c rn r ina t i ( ) l ) .  ( )ne .  t l l d l  r  "c l ie r r t  cornp la incc l  abou l  her "  in  thc  la l l

ol l(X).1 (alicr it r,vas proverr that thcle lr,as rto cvidcnce ol'a "clicnt

conrp la i la t " .  l i do ten  sa id  i t  rvas  "n roo t " ) .  und i l  sec(Dd.  th i l l  " i t  r l ,as  r t r ( ) fc

cost cll i :ctire" to l ire thc disableil Jordan and lrire nerv non clisablcil

l lanagers 10 take hcr placc. thc l i l l tcf denicd by l ir ioten's orvn adrnission

that hc ";oulcl not say" wlrethcr i1 qas rnore cost eflecti le or rot.

Second, Plainti l l  certainl) !k! present highl) i:redible evidcnce o1

pretext and proved rvha the rnotivation of ernployer Bates \\,as in wlit ing to

Lrke the terrnination action against the disabled Jordan long atter the merger
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ialoff.s rvere concluded (the littter tining negating the credibilit l.olthc "part

ol lhe nrerger la)offs" prete)it). ] 'hc First Dcpartment did not reach this

conclusiun bccausc of two serious crrors a) they impropellv substituted thcir

tt*r ,4tinittt ol Jurdan's crcdibil i ty lbr that o! thc Julv; b'} thev Il] iscluoted

lnd actrtl ly paraphrasccl . lorrltn's tcstirnonv l i(nr a conlpletcl\ urrrclated

procccding and liorn a "seplatiolt ntcnto" that.lordarr had sccurcd "l i)f the

1t!tqI[r]!al !,tu!!i!!c corryqq4c4!4" . '

Ihc  I ; i r s t  l )eprdrncn l  cor rb incd  l l l csc  c r roncous  s l i r l c tnc t ) ts  i tnd

nrirnipttl i t lctl "l ' i tcts" arrcl nrischaraclerizcd thcrn ls "lt lr l issions" h1 .lordan

lh i t t  l i r r tne i i r l  rc ls ( )ns  wcrc  thc  le tsons  l i r l  hg  tc r rn ina t ion .  ln  l i c t .  i l  r r l s

rpplrcnt thul u'hal the I; i [r1 I)cptt ' tntcnt t l icl  to arive al the c(!)clLtsl()n thol

l l tcre \\, irs no erit lcnce ol prclcxt was to coltpletelv {i!&g44lr!l ol thc

ev  idcnceo l  d isc l i rn in l l  io l . inc lud i rg  . lo rd l tn 's  cx le r ts ive  lcs t in ron \  i thou l

Iuzing rLbor.rt Itcr cene lncl lraritssn)en1 aboul bcilg "it cripplr". ln(l thc

t 7

cofr'oborilt ivc cvidcrtcc l ionr othcr execulivcs that pfoved shc \!as tcll ing tlte

' (  i r in8 ih.  I  i rsr l )eprr l rr .nl  \crbat irr :  t ) f iut l l  &k t \ lde(t  thdt rhr t )k, tr t t  i  11.)9.!  ru :d
l ' t | o | / \ | i , . | | , 1 | ) D t k t ( d \ | | | \ ' \ | k ' a l , 1 ] | k l I l L | h . | t \ f | u \ l ( | | t | i | l
tn t iur r  t l ,L  wrkLJ tu.  vo Lr t t t t l t r i t ty .  t t * in t  i t \  hu\ i t t r \ \  ( l \ \ lh ,n t rk !  t l  l ( , lk  rds

l t l i , r  / i tnur id!  tn , \ . \u . t  l l , i \  \ r \  l l  l i ' ls .  p l .aphl 's i  g  o l  . lord s lesrr rn(nr \  . ro |1r i  r  \ ls
r \ l e d  j | r r  u f i r e h l e d l d . l r e r l o t . i ^ r ( l c t h e r c  s ( J n s h e l l l i l l r r l ! \ .  l n d  t c : , t i l l e d  i .  t l r e  l l a t c \  r r l r t l r f
rhr t  .he rn5\ \orcd lh is  ! \a)  bcct luse she bel iercr l  \he \hould pr i r ide rhe o l l ie ia l  fer l lnr  lar
lc  r i r ! .  J( ,  an De\ef  rdnr i t t r ( l  thdr  " l i r rarrc ia l  pre 'sr : rcs had r r \ lh i Ig  to i lo  \ ! r lh  l rcr
tenr i inn l iorL.  nor  \ !o  ld  \he as rhe l r re$ at  l i re  t ime she $ould bc l l l ing thc d isr r i rnal io ! r  c : rsc
. l o  i r r s i r e l u r l 1 c \ l i r  o r r ) o l t h c r o a s o n l i i r l c a \ i n g \ ! r s - l  t h i n k  t h e  c l i m i n a l i ( r r r  o i  r ) r )  p i ^ r l r o n . r \
pa o l  rhr  l ln tcs t lSA A(&l t  in tcBrr l i (nr  \ rould t re sul l ic ier l  ( l l f  rhe ncgot ia lcd roaroD I i ) f



truth: and its blind acceptance of the unproven "fact" that A(l&R rvas

har'irg "iinancial problems" (rvilhor-rt an_v dtrcumentary evidence) as

"ove|whelrning an(l consistcnt er,idencc" that thcre was a "lcgitirtale

lcason" Irrr hcr tcnnination. lhis cror not onlv lctlcctcd a bias bv the [i irst

I)epil{nrent thal or)cc thc crrplor.cr provetl it had a "lcgitirnatc fctson" that

lhis lact alonc ttcgatcci ull othcr burdcns oi't i iscrirnilation. Ihis is l lar,, 'ed

lcnsoning lof nri lny rcasons. l:or onc lnlttcl, aclvcrtising lgencics have

l in i rn ; ia i  p rob lc r r rs  a l l  o l - thc  l in tc .  r r )d  i t  i s  rnos t  o l te l  dur ing  thcsc  per io t l s

o l  la ,o l l i s  and l i l l r l i ' s  tha t  l \ c t ' s ( )ns  in  p lo lcc tcd  c l Isscs  i t rc  tc rn t ina lcd  1o

tn i rsk  t l t r . :  r t ro t i v l l i ons  o l  lhc  c l )n l ( ) )c r ' .  I l  c rnp loy ,c rs  cor r ld  s i r r rp ly  usscr l  an

cxcLrsc  t l ra t  i s  as  p rc r ' l l e r r l  in  thc  workp lucc  us  " l ln rnc i l l  p rob lc l rs "  l r t rd  bc

crcu lpa ter l  o l  d isc r i r r ina l ion .  uc  q 'ou ld  r rn< l r r r rb te t l l l  scc  an  ons laus l ) t  o l '

l rbuses-  lh is  r r r rdcrscorcs  ag l in  thc  in rpo l t rnce  o l  1h is  (  oLr l l  s  lo lc  in

lcvic,,r ' ing thc standard l irr "proving pr! 'texl" in Ncrv York. ( it ing the

" l inanc ia l  p lob lc rns"  c ranrp le .  th is  "ana lvs is "  la i led  to  incc t  1hc  t lue

dcllnit ion oI "prctexl", rvhich tlrvrys ntLtst lake into accoult thc ernplovcrs'

nroliration.' l . rrrlr rl l latcs,iA('&li had proven th{t it had l inancial probrems

that -jr.rsti l ied elirninating J()rd!n's position, and leplacing hcr u ith 'severni"

5 l ' ! cn  i f  the  nr \ed  nxJ l i v r  c r ! .  I  re l ( l \  an  c \ !c , , ! r !
L . r  r , .  t . , . . . ,  , ' , c l r . , . r  I  ' J i \ , i r , r ' . . r , r '  , , . r  \ (

t r r )dr l  l i ) '  d iscr inrnr , r l ion) .  t l rc  pr(dorr in !n l  fc | \or
l r  i  r ' , . .  . ' .  " , .  . i I L \  . '  ' J  | , , . | | . f l  , u r  \ . . . . . . .
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non disabled managersJ this in itscll would nol mect thc pr('lext tesr. And

hereirr i igs the flau'rn the Ncr,, York case larv, as most glaringly rcvealed by

the Sre-phcnson casc.

I r r  rc ly ' iDg upon the  prern ise  tha t  p ro ! ing  tha t  rhc  c rnp loyer 's

"lcg.it inrirtc rcasod' was tnrc. rnd th(jrcli)rc rlot'Jrrclcxtuii l". the Nc$' Y(nk

( our1s fave crcalcd a lrrge ltxrphole thloLrgh *'hich crrant enrplolcrs crn

rerc l i l ) ,  s lcp  th roLrgh.  lo  a r 'o id  t l r i s  p red ic tab lc  s tampede.  th is  (  oLr r t  rnus l

enrbucc  a  s t rndafd  whcrc  thc  ncx l  s tcp  rnLrs t  bc  takc l l .  Ih l t  i s  thc  v ic t i rn  o l '

cl iscIinrinution urLrsl I)e ablc lo plovc thitt .1'(,// i / thc "lc1]i l iDlittc tcit\(,t)"

rrcre Iirclull lr lruc (Nccll l l lc). l l tat i l  nlust bc "\.\ '()rthy 0l'crcdcnec" and. lhal

i l ' t lre "lugitinratc rcaso " is pfoven not t() bc tl lc "r 'crl rcason". thut the

crnploycl is dccrlcrl to hil\,c prollarcd | "prclcxt l irr t l iscrirrrination". lhis

ohv io r ts l l  can  on ly  bc  do t tc  t t v  cons idcr ing  t l t c  cv ic lcnce o l  r l i sc r i rn inu l in r r .

rvhich in this citsc was "ovcrrvhclming antl consislcnt" i l  interpretcd

p lopcr ly  r rndcr  thc  uode ln  s l rndurds  lo r  d is tb i l i t y  d isc t iu r i r r r t ion .  lhe

lrirst l)cparlmcnt, by adnritt ing tlrat it dit l rxrl undcrstand rlhl Jortian di<1 not

report 1hc tl isc|irninatorv conduct to "aDyone" adrnitted tl l  i t did not

unclerstand the chailerrges oi' lhc disableci in the workplace. . lorclan's

harasser:; wcrc her supervison. Slre certainly r.vas not able to tell thc-nr the,v

wcre'r ' iolating tlre ADA. There was no EflO dcpartmcnl. onlr, the President
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and laF{l ofUcer who kncu, it rvas goin-e on, but rook no rernedial action.

As ttrr as her alleged "'admjssions". . lordarr clearly explained that in order to

secule a.job outsidc thc agencl' at'ter her ternrination. shc nceded a "rcason

lirr lr, 'aving" and could not tell luturc cnrplolcrs about the discrirrrrn.rrion.

' I  
he  sanrc  gocs  l i r r  ' , rhv . lo rdun d id  no t  te l l  her  neu '  c r rp lo \c rs  th t t  shc  had

lV lL r l l ip lc  Sc lc ros is .  lhc  n r r l kc t  I i ) r  $250, (X)0  a  yca t  l iV l ) ' s  *ho  l t l ve  on l

c l i sab i l i t l  i s  no t  par t i c t r l r r l r ,  la lge .

I;ur1hcr. l lrc conclusion l lttt l l lcrc r,vls "no cviclcnce to fcbLll thc

t l c l l ' r t la r t t ' s  s l ro rv ing  o l - Ice i t in l l t c  r -e rso l r "  and "no  ju r l  cor r ld  har ,e  rc lc l rcd

l l rc  vc rd ic l  i r t  th is  c lsc  on  ln_r '  l i r i l  i n lc r f rc l l i l  i ( r t  o l  thc  cv idcncc"  i s  s i rnp l )

! f roog.  l l r c  l : i r s l  I )cpr r tn tcn t  i rdnr i t ted . lo r t lan  pu l  l i r r th  a  bo |a  l idc  p r in l l t

I i t c ie  casc  o l  i l i sc r i t t t i l a t ion .  l l  w ls  i t s  i rnprope l  s { lbs t i tL r t io l r  o l  i t s , ' l , i t t r , ,n

o l  thc  , r r ' i r l cncc  o l 'd isc r in r i ru t ion  lh l l  wus  thc  p lob lc r r .  a long rv i th  the

l l lu , t t l  p rc r l i sc  th l t  lu i l i l g  t ( l  d is l ) rovc  the  " l cg i l in ta te  le lso l "  rvus  l i r ta l  1o

p lov ing  d isc l i r l i r l r t ion .  l r i r i t .  Jo tdan d i i l  d isprovc  t l rc  leg i t in l r te  fc i t son .

l lL r t  evcn  i1 'she  had no t .  cvcn  i l ' thc  agency  rea l l y  had " l lnanc i r l  p lob le r r rs " ,

clcn i l i t *crc "nrofc cosl cllcclivc" to sLlbstitutc scvcral others l irr hel job,

th is  c l id  no t  d ispose o l 'e i the l  thc  "p rc tcx t "  qucs t io l ) ,  r lo r  thc  r l i sc r i r t r ina t ion

question. Jorclan proved that both "lcgitirralc reasons" werc highly

sLrspcct. and that she was trcated dit&EldJ than hcr non-disabled pc.ers.

20



She alsc proved that the errploler kneu she uas being discrininated against

and krok so remeclial action. Here New York courts rnight look to

Michigan and other states firr guidunce:

Frrther.  n provrng "pretext colr ts ook to evidence that may hetp establ ish pretext

rncludn! srtuatons where the empoyer devrates from ts norma procedure makes

d scnm nalory rernarks. ofters ncons stent feasons or destroys or conceals evide.tce

l ' r ' o r ing  d isc l in r in i l t ion  is  a l \ \ , . r \ s  c l ra l l c rg ing  l i r l  d is l l . r l cd  l i t i ran ts .

l i rnp loyers  l re  t rccorn ing  bc t tc l  i t t  conccr l lne t r l  o l  l l t c i r  n to l i ves .  l l c r .e

tlrough. . lortiart lctrrall l  plovcd that shc surtivcd thc "lavoll ls" lhal rvcre

c l l l ' c rLcd  I i ) r  thc  l in rnc i l l  r casor rs . "  She provcd tha l  hcr  suPcr r isor

concc i r l c t l  the  a l l cgc t l  c l i cn t  cor lp l t r i l (  l i o r r  hcr  an t l  l l i l cd  to  p ror i t l c  hcr '

rv i lh  . tn1  1 ' rc l l i r l rnancc  r ,av icws dur ing  hcr  l5  rnonth  cmploynrc l t .  l l thoLrgh i t

w0s 'his p|ucticc" to do frollt. . lordun p|olcd tl) lt ()ncc Ilatcs/A( &l{

rc i t l i r cd  t l la t  I rc r '  "sk i ing was in l 'uct a disabil it_' ' . rhcv bcgiul t() phlrsc

hc l  o r r t .  l : i r s t  r r rak i lg  hc l  l l f c  thc  o t l l c r  d isab lcd  rnanagc l .  then exc lL rd ing

hcr l iorn tl le rl lcrgcr rncctinsi t l lat all oi lhc otl lcr ItVI)'s rvcre inviteri to.

thcn relirserl 1o consider hcr f irr the neu,planning dcpartl lent, ald l inall l  br'

crclutl ing her l iorn kcy clicnt and ne\\ business mectil ' tgs that wcre

nccessary lbf her to 6c ahlc to do herjob. C)nce her non-

() .  , \npel l rr t  f ro!cd thal  thc t iming ol  hef t . | l I i r )x l io i I  Nlarch l t )95 \rs not consislcDl $i th the
su|nrfcr l ( )91 l t l l : l :  nd that nrosr ol  thc rcfDriDaled cD)plo)ces wcrr-bacl oi ] lee ,rol  c l iert
l i ree e\eerl i !es jn ! t ro$ i rS dcpai rc l t \  l ike i ' lanr inl . .

I l i  l u r ) /
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disabled repiacements \\'crc hired and trained. Jordan was ltotified shc was

no longer nceded. 
'fhat 

rvas E months aficr the merger ril l ' .s.

I )csp i tc  l l l  o l ' th is  ev idcnce.  the I i i rs t  l )cpar t rncn l  lbcuscd on a

s ing lc  docurncrr t  re la tcd to  t i rc  cor  pcnsat ion o1 'Jordan 's  rcp laccntent .  Ih is

c locurncr r t .  thc  l )cc is ion  conc ludc t l .  u , l s  l i r la l  to . lo rdan 's  bc ing  nb lc  t r - 'p lovc

lhc "prctc\t" clairn bcc|lusc Jordan hatl rrot allcgcdly not t l isplovcn rhc

" leg i t in ra lc  rc rson" . '  lh is  rug t r rucn t  i s  a lso  nr isgu idcd .  As  cs tab l i shec l .

cvcn i l i l  \\ 'efc rlorc cost e l l.:ctivc to l lrc . loldan, it u,oultl not prerclutle

cliscrinrinlt ion on lhc pilrt ol the unplol,ct. As it hlrppcncd. t lt is clocunlcnt

\\, i ls lr()1 ncccsslr'\ '  t() thc prctc'\t i lr l luntcnl as lridotcn hitlscil adntittcd Ire

r i i t i  r to t  know i l  i t  were  rnorc  cos t  e l l l c t i vc  o l  no l .  l l  hc  ( l id  no l  k l l ( ) \ \ .  t t  lhc

t i l r c  re  l l l egcd l )  dcc idcd  th i r t  t l r i s  u ,as  t l rc  l caso t ]  lb r  tc rn r inu t i r rg  . lo rc ian .

t l r rn  i t  (ou l ( l  Dot  h rvc  been thc  " l cg i t i rna le  re rson"  n lus t  iess  thc  " rea l

teasolt

I  In \ i  u. , l l )  r l l  d iscr i , r l i , )  r io, ,  er '5c\ \herr rhe i \sLrc iJ l  l lnanccs nr rrr(  ol  lhe ernplolef \
pferc\r .  i l  is c ls lo| l r t rry l i ) .  t l )c cnrpkr)cf  1(,  pf( ,(1ucc |r '  e! idence thrt  thi \  ers i 'x lccd rne ei \e.
rxr l  rel)  utr)n lhe lc\ l inron) ol  c\ecul i \e\  l l i r r  rr  di 'cr inr inrt1(rn l i t igal i rrr  l ru,  bcen l i led. No srreh
er iderrce srs produecd hefc. $hich \h( jLr ld h !e ca\ l  i  lo ql |cstr(rr  l Io eredibi l i t \  o l  ihr " l l ru cir l
p l1Jl , lefrs r \eusc l .u| thr ' r  r lccisrrrr  oraker I idolen ne\er pRXjuccd ar\  s lUd\ oranl ' l ) \ i \  *hic lr
pro\rd thar i t  $ irs nr(ne co\t  c l lccl i \c . . t (r  l i rc Jor{ ln.  lh is is rpparent l l  ! ! l r \  hc eould no1
!r\"  \hcl lLor i t  r r . rs rr l1rre cosl  el leet i \c or ol .  \ \hi lc thc buden ol  pr inl  is oI  plaint i l l .
cnrplo\ers f t )r l l inel)  prorUc this kind ol  e\ idence l iJ c\culpnl! ' lhelnsel\es i i (nn the l r inr ol
discr iminarory anirnLrs I  hc rbsel lce ol  an] document.r f ]  er ence ofalry kind i \  !cr \  sUspect.

) 1



CONCLIJSION

(iivcn that the Courts ol' New York continue to inconsistcnllr

adjudicatc thc star'rdirrd lirr- provirrg prelext and that standarcl is also

inc(nrsislent rvith courts outsidc ol Nerv York state that havc addressed thc

inhcrc'n1 llaws in thc modcl, wc LIgc tlti l l t l 'tc ('ou ol-Appclls takc this

Inrt ler undcr r l j  vicw.

Wc also arguc th.rt wh ilc producti(nl ol 'a "lcgitinrrtc rcltsorr" by thc

crnploycr is a right thlt t l)cy hirvc to in oldcr to rcbut thc allcgation ol'

c l i sc r in r in r l io r r .  i t  docs  no l  d isposc  o l ' thc  i ss r rc  o l ' thc  c rnp lo l ,c r ' s  r t ro t i res .

lhc  l i l t l c r  csscn l i l i  t ( )  the  issuc  o l  ' ' p fc tcx t " .  l  l t c  \  i c t i tn  o l  d isc r in l iDr t iUn

nrust al\\rr-s havc thc right to l)rovc thil l  thc "lcgitirnatc rclson". tvhcthcl it

is truc of ro1. i loes rot preeludc thc Ii lct that t ltc "fcll l  rcason" is thal thc

enrp love f  \ ! l s  r l lo t i \ r l cd  b t  d isc r i rn i la t io l .  I ;u f ihc r ,  con t fa ry  lo  S tcp l le l rson .

cr cn l the "legiti lnal! '  reason" is provcd 1o he l 'alse, this tkrcs nol prcsul)lc

lhrl t l le (rnpl()yet was lnotivilted by disclinrination. A "sharrr" rcason nli i \

Llnde[ c('rtri in circunrstances not be I rl iscrirninatoty one. l l te onll truc test

is the "rcal rcts(D" tcsl.

' l  
ire application ofthe "displove the legitirnatc reason" fla*ed

standard has also plecluded the propcf enlbrccmcnt ol the state's anli-

t l iscrinrirration larls. and rc-cluires this Court's irnmediate attention.
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f , : r rhr \ l r  .J , , f t | rn  \ . l l . r r . - !  \ ( l \ r f t is i l l i . . ! t r l  I  l r lS)  { ) , )

l ) r  \ R . l l  r x , r  K \ \ t :

l r i | l r  i r r  r ( c e i P l  o l  n r \  a t l r c r s r r r r ' :  r . . p h  t o , \ p ] ] c l [ [ r l  s  N { ( i l i o r r  t o  ] { c  ^ r g L r c  l s c c k  o n l \
1 ( ) r l l r i l \ l h L r l  \ \ c h i r r c n o l  r a i s c t l  a n c , , r  i s s L r c .  ( ) L r r . o r i t i r r a l  b l i e l  r r r i s c L l  t h c i s s [ c ( ) l  i h c
' ' rc l l  rcrrsor" l i ) r  pro\ in!r  1)fcte\ l  i r : .  lhr rpt \n)pl i r l r  le l l l r l  s l rrrr l i r l ( l .  r Id sI t ] . iJ lc ir l l r  r i rc i l
lhc rnrpof lrncc {) l  rc\( \ l \ i i ! " t t  &rt l l i . t  h, : t \ t r ' (  th( l ; i r . \ t  I tutu.tn nt \  l r ( t !1.) t t  t ! tL1 tht \
(  t ) t t  t  \  t ) t  i t i t  tk,( i \ i t )  \  0Dtl  t l r ( i \ i .  j  r  t ) l  tht ,  SLt ottr l  unl  l .oh t l t  l ) tptntt t r t :  1, tDl
t t ) u t t t ! t - t t 1 ! t  r a \ ( \  t t ! ! 4 . [  r l L  r < t l  r t t ! 9 r l r r r t t t t \  l t ^ \ r ) .  l h c p u q n r s r o l  i r  N l o r i ( ) l l o I l c
i l ! L r c  u n r l c r  (  l ' l  l t l l l l i s t o r u k l r L : s s " n l i [ l c l s o l  [ t \ r  ( ) f l : r c t  t h i r l . . .  * c r ' c  o r c r l o o k c d  t i r
rrr is:rpplc rcnt led--.  .^s lhc (  ouf l  i l id n( ' l  c\ f f ( .s\  lh l . , jpcci l l r  groLrrrr ls Lrp, 'n r , . ] r ic l r  Lclrc
L(). , \ppenl \ \ rrs dcntcd. , \ l l lc lhnl  hi ts s()uglr t  l ( )  ' : rhi Ipcr i  thc rrguntrr) t \  l r l rc i ld\  rnrxlc.
I  his is cnl iNl\  lppropriatc \pl)c lLrnl  hirs nor f i r isc( l  ln_,-  r)c\ !  l t ; r r l  issLrts.  r l thcr

cnrIhrsi , , rd r \pcets ol  Lhe issuc rrr iset i  nrore. spr:ci l icrr l l r  l l r i r l  lhcrc xp|crrs t( ,  hr
( l r \ f r l t tn(t  0{)1 ol) l r  $i thin Nr\ ' ,  } , rr l  \ l i t tc.  whirh harc pr 'cr lorrr i rr i t le l \  fal icd Lrf()n
Slrnh.r\or1 in rcccnt \eirrs.  but lh i t l  (  oLr(soulsidclhc str tc scc tcd to hi t \e r( lopl( ,d i t
lcgal : , tarrd.rrr l  l ( ) f f ' ( , \ i l rg l )rr l r \1 (  r 'cal  rcasorr" s larrdtrrd) th l  is,xr ' { , (onsislcnl  \ \ i lh the

'  I n l e ] l t i o n :  ( ) l  N l c l ) o n n c l l  l ) o u 8 l i r s

\ \  e ha\c i I !Lrcd thr l  i l  is f , lcphcns(!  l l : r t  rrrdcnrincl i  \1cl)onncl l  l )olrglr \ .  r :  i r  rrqrrrrc:
lhrL i l  d isc. i r l i  i l l ion pl t i l l t i l l  d ispr i) \ i j  tht  lcgi t intLrtc rcastrrr  in order 1() pr() \e l )rc le\1.
l  hc Slcpl leDson strr  ar-d rcl ies upor a compictclr  _ cireular" argunlenl thi t t  i r r  ofdef t )
f ro\e disLr inr inat ion. a plainr i l l  nrust alrrals prorc thr l  lhc Iegi l i t l lu lc rci l { )n ts t i l ts!
l l tc c:rumple ci tcd hy {ppel lee. quot ing r l i rccl l \  { iom the I i rs l  I )cpuf lmcnl decision.
l'!ttinrill pru.\rnt.J no rIiLltnrr o/prL!.\t unl *t luiIttt to tttntrr^,(]t lrlt, dttnl !

(\'iLl.nLr ,l u Irgitimdl( r.d.!dr" sll\ s il ali. !,I!1q\! !!t!4t]tr!nrmous \jltt,lrflsitv olrl
lqg!.11.1[jl1si!!!9!! Ihc lrlsit) ol tlrc reaslD..r/r pemril lhc tact finder to inlcr



discrirrr ination t iur thc ta]sit) oi l  lc cmplo\cr 's lcgit imate reason" bul i l  docs nol hare
to- i ls i t  cJn dcploJ i l  virr ietY oi 'othef \\ .cl l  cstatr l ishcd rlcthods tbr idcfi i l \rng
discrinrinalor) conduct- nor \\oI ld thc l ir lsi ty ot thc rcason ncccssitatc Jiscrinrinlt ion.
( Appcli.rnt s tlricl. p. I 3: if an .nplo\ cr "(let-lqlcti_tialt l15 qM4lj4t9td!rt!,l|4L!:.\
discrinr iratorr re nrqrks. ol lcrs incr 4qis1r,pr11cqq41or dg!&l!l11c!ll!!!ll! !!LrL\:!-
{1rinrin41ir.4 94q!4 ir!!q,4! ). hc prcrris. that thc legilimllc rcason nrusl al$ll\s
bc rcbutlcd us lnlsc is thc lc1 t(r l | is dispulc. lnd thc kc\ l() thc - rcrl  rci lson_-sln dur(l  $e

\s lrr ls lhc rucomnrcrrdcci "rcal rr:ason'- standarcl. r,vc do not prcsunrc to rci i) l \c this hcrc
I r r r t  t o  n lacc  th i s  i ss r r c  hc l i ) re  l h i \ c , . )un  l i I r r ' \ i c r \ .  l he  l uc t  t h  l  t hc rc i seccna i r r  e r r rL r r r r
irr lhc inl{rr lr. l i l t iorrs ubout horr onc gocs ab()ul ln)\ irrg "prclc\ l  onlr rcinl irrcts t l t t
rccti  to rt r i tw this sl ir lr l i t fd.

. \ l though rr . ' r igoroLrsl \  : l | tuc lhi t l  r ro rrc$ lcrul  i l rguntclr ls hI \c brr rr l r ( lc hcrc. $c ( l ()
h c l i c \ c  l l L u l  l h c f c  a f c  " c \ l r i l o f d i n i u l  o l  c r r r r p c l l i n g  r c r r s o n s  l i r l  l c r i c u i n g  t h c  l : r u s  o n

f i o \ i r r g  f r c t c \ l  x l  l l l i \  t i r r r c  l h u t  s L r p c N d c  t h c  i s s u c  r r l  r c o r f a p h ! .  I l u t  r r l r s o n  i s  o b r , i t , r r s :
l l  thc \ f (nrg stLl | rdir l ( l  is hciog dcpL\cr l .  thc Lr\ \s fr l ) lccl i l l1 l  t l r r  ( l i$rh1cd irnd () l l rcr
rrrcrrr l ,crs ol  prLrtcelcd elassts i rrc hcirr !  \ \stcnl t t icul lv Ul ldct l t r incd- anrldrslrblcd
o l J r l ( ) \ c r s  ( i r k l  l i l l c  V l l r n ( l  ( n h c f  c l i r s s c s )  l i k c  . l r r L | L n  i r r c  l l i r r g  r l c n i r : i 1  t h c i l r i g l r t  r o
r c c o r r r s c  r L l u i r r s t  d i s c I i r n i n i r t i o r r

:rs l  i ln( l  lonl l  rc lchin! inrpl icrr t iorrs l i r r  t r) lp lorces rrrrr . l
t ( )  i r ( ldrcs\ lh is issur ! !ould hi l \c.  \ \c rcsprrt l i t l l \  pfa\
t f l t i ( t l  ( ) l  i u s l i e c  ( ) \ e f  l l r c  l ( ' l i l i r s  l l r r r  l ) r ! , i  p c r \  ( l c d

cn lp l ( ) \ r r s : r l i kc
th i r l  l l r c  (  ou r t  \ t i l l f L r l

l h  r s  rn l t l c f



End l) iscr iminat ion Now (E.N.D.)
95.1 Lexingron Arcnuc

Su i l c  501
New Yor l i  NY  l00 l I

917  59 ( r  l l  l 9

Ieh fu rn  10 .  100 ( )

I l O N O l t A l ] 1  l . ( i O V I  l t N ( ) l t  1 ) A V I I )  \  i , . \ |  I l : l t S O N
\ l r l r  (  i r l r r ( ) l
\ l h rn r .  \ \ '  l l . l . ' - l

I l f :  I  l t( ;  l  ]N I :  l ]roposcd Nom in{t ir)n of , ludsc . lon thanl, ippman
t  (  h i t f . l u s l i c c  o l  \ e n l o r k ( o u r t o f A n n c r l s

I ) c i l f  ( i ( i \ c f r ( ) r  l ) l r l l c r \ r r  r :

l i r n r c o n l r r l i r r : t \ o u o n h e h r l l ( ) 1  l r . l l . l )  o | l  . r n r i r l l c f ( ) l  s r l ) r ' c n l c  u r l ] c n c \ :  \ ( ) u r  p t 1 ) | ( ) s c r l
r t ) l r o i r r n r c  r l  ( ) l  . l u d g t  . l ( ' n r l h ( n r  I  i p r n n r a n .  l n J  l r u l  r c c o g n i t i o n  t h a t  t h c  i L r t l i c i i r l
r rorrr  rrr i r l  iorr  P|r)cc\s rrccLls 11) bc rel i )nned. Wr str ' r ,ngh opOosr lh0 {DDointmcnt ol '
. l u d g c , l o n a l h o n  l , i p p n r a n  a s  (  h i t f . l u d c c  l i ) r  l h c  \ e $  Y o r k  ( i r  r t  o l  A t p e a l s .  W r
hcl ic\c l fp{) inl inq . ludgc l . ippr lrrrr  rroLr|r |  hc cl t lstrophic l ()  l l rc i r r tefesls ol  l ]c() | l !  in
plotcct.d cl i rs:cs in thc w()r lpl i rer l l l i l  those lcrul i rr ;q t l rc l ight rrgir i r rst  discr inr inl t i i 'n.
. l L r d g c  I  i p p r r r r r r  h r r s  p r r r c n  h i n r s c l l  t o  b e  r r  r L r t l r l c s s  n r a n i p u i  t o r o l  j u d i r i r r l  g r r r c r  u  i t h  t h r
g o r r l  o l  L r r r r l c n r r i r r i n g  l l r c  r r a t i o n  s  t r n t i - t l i s c l i n r i n i t l i ( ) n  l i l \ \ s  l ) i s c l i n r i n i r t i o n .  c s p c c i a l l r
i | l l r i r \ l  the disrblcd. wi l  be |enrpl l l  arrd $,c rrccd toLrsh anl i  discr irnirr . t r ion. iur is ls\ \h()
c r r r r  w o r L  w i t l r  c r r r p k r v c r s  c o l l i r h o | a t  r c l r  b u t  s l i l l  c n l a f c c  o L r f  l i r u s .  . l u d g c  l . i | p r l r . r n  h i r s
pnrrcn hinrscl l  lo bc Lrnclrral i l icd l i ) r  such ir  f t ) le

\ \ ' c  d o  \ u p p o n  j u d i c i a l  r c l i r n r r  l r r r r r e r t r l n r l  h o p c  l l r i r l  i r  " i L ( l i c i l l  c . , i u  i s  n p o i n t e d i l l h c
n c r f  l i r L u f c  ! \ h o  i \  n ( ) l  p : r r l  ( l l  t l l r i | l s u l i t r c o n L r p l . i u r l i c i i r l  r u l ( 1  l r : g i r l  s r s t c r r r .  l h c | c h a s
lrccr l  stc0d! dctcr i ( l f i r t i (D in thc t lu.r l i t r  rr)( l  i l lcgr i l \  o l  jLrt lgcs in Nc$ \(Jrk uDd thc
l i r i l u r u o l  l r c s c i u r i s l s l o r ' r / o r t t , o u | D a t i t r  

- r i l n d s t a l c s k r \ \ s . . l u d l c s | o $ I l c l  
c | l l i r l e d t o

I i \  c i rscs l i ) r  erDplo\crs.  rr i th the crpcclat i rnl  lhrt  brncl i ls l ikc rrconrnrcndal ions 
_ 

ui l l
hc renrlere, l  in lhe l i r tLrc.  . ludgc l . ipprrrrn is (nrc ol  lhcse iur is ls.  1]cerusc() l  . l r  !c
I  ipprt tarr .  crrrpkr lcrs l l re puhl ishing l : l :O pr) l ic ies lh1| l  rrc loolhlc\s l iacrs rnd lhal  lhc\
hi l r t  no intent ioD ol  honorinr nor r t tcrDpt in! .  | )  cr\ l incc. I  his is $hj  lhcfc hi$ bccD no
inrpfo\cnnrDl in lhc sl i r lus ol  thc l ) isablrd ()r  other prolectcd cl i rsscs. (  )ur iudicinl
s ls lerD has bccn hi iackcr l  b) arnbi l i ( ,Lrs opportunisls.  lhere hLrs rrcvcr hcen a morc
cl i t ic l  l i lnc i r  oLrr counlr)  I i ) r  the nccd 10 pNtcct peoplc in protcclcd classcs and er l i r rcc



] l \ .  Lrperience !r  i th Judge LiDDnan:

I  pclsonal l r  anr a disablcd r , 'onran rvho has \4ul i ip le Sclc()rsis.  I i ) r  th.  last I . l  \ears I
har t  bren involvcd in a l i t igat ion against . rn cnrplolef (WI) l)  s I latcs Adr crt is ingiA( &i l
uhich is no longcl opcl l t ing in lhc . lS) \ \ 'h()  discr inr inatcd agl insl  nrc qhcr I  uas an
l r r c c u t i r e  V i c e  I t r e s i d c n l  o n  l h e  b u s i s o l  n r \  p c r c c i r c c l  d i s r b i l i t y .  I \ \ r s r o u t i n c l \  r c l c r r c d
t()  us - i l  cr  pplc .  c\clLrdcd ant i  isolutcd. \uhicctc( l  k) i r l i rnidat ion l rd thrcats lh{)L( nt\
nccr i  to dcploy e canc t()  anrhul i r lc. l r l ( lc\cnlu: l l l \  tcrnl inatcd. I  l l lcd e lawsuit  i r  l ( )r)(r
\ \  l '1 ' I i r l  ' rol  \ \ l rnt  1(r  \et l lc drsf i tc Ln(r\ \ i l rg thi l t  n lenrhcrs {  r l -  nl i lna1lrrn( 'n I  had ldrni t tcd
1o Ino,, \ in; t  rhoLrl  thc discr irnin l ior ancl  l i r i lccl  to laLc anv rcrncdial  uct ion. \ \ 'c t r ' ict l  thc
cirsc in . \pr i l  l1)05 and I  I rcdicl i rbl \  rvon ir l icr  an I  I  da1 jurr  t r ia l .  \ ' { r '  at l rcrsrrrres.
rcprcscnlci l  h\  lh inkcr l l i ( l ( l lc.  \ ln '  ehcxtci . l  i rnd ()b\ l rLrelcd rrr l  d iscorclr .  Iand picktd
t l r . -  l r r | r  a|d eg|cr:d t0 lhc iurr-  i | ls l fLrcl i ( 'ns ( i r  thc " l l*  ol  the r i lsc ' .  l  hcir  dccr| ] t i , 'ns
fe\ul lcd in |  ()() '1, ;  rcdrcl ion ol  lhc dunrir l ]cs thal  \ !ould hl l \ t  r l r ( l r  nre ' , rhrr [ .  l  hc jur l

\ runlc( l  t ()  1r$ufd nrc thc l i r l l i lnroInl  bul  thc disco\cr\  dcccpl ions rn( l  (J lhcf l i : r r( ls
preclLulcd this l )rsf i lc l l )c l i rc l  lh ir l  \ \ ' l ' l 'sccufc( l  lh i \  rcducl ion- lhc\ r ieeir lct l  to epltal
l h c  c r \ c .  ( i i \ c r r l h c l l c ( l h r t l h c i r r r l i n s t l \ r c l i ( n t \ w c r c l g r c c d l o . t h e i r r r p p l i c u t i o n s h o u l d

l ] l r \ o  b . . c . r r  r c i c c t c ( l  r \  l r i l r r l o u s  b r  l h c  I ; i r s t  l ) r p a r l n r c n l  A p p c l l a t c  I ) i r i s i o n .  l n s t c a r l .  r h c

frnel ( i l  l i rc s hi tc rrrrr lcs.  i r rc lrrdirrr . lut lgc l . ippnr:rn. dccicled to r 'c\cr. ic l l lo iuf \  \cfdict .
al lcrcr l l l  bccursc thc cesc ' la i lcd as u rral lcr  () l  l i t$-.  l l l ]d instcad lc u,rotr  thc laws orr
r l i s e r i n r i l l a t i o r  i r  t l l c i r  l ) c c i s i o n .  l r  l h c i f  d c c i s i o n .  l l r e p u n c l  $ ' i l s  n r ) r c  r o n e c r n c d  t h : r t  I
hi ld i rdc bir .c lcss i r l lcgat iorrs agr, i rrst  i r  . lur is l  lhrt  $lsr0 l i l r  lppoinlrrc| l l  lo l1)c I  i f \ l
I )ctrrr tnrcnl  ( l  L ir1(rrrrhle I tolanr[r  A(rstr .  thc t I ia l  ]Lrdgc on rnl  crsc. \ \ i rs nonrinrtcd b\
l : l l i o t l j p i t l c f t ( ) t h c I i r s l I ) c f r . l l r c n l  d L r r i n g  l h c  p c r i ( x l  I n r  d c n r \  c ( n n 0 L r i r l ) .  l h c n l h c \
\ \ . f e u b o u l  l h e  l u r l  l h i r l  t h c f c  w u s  h i r l 1 l  c \ i L l c n e c o l  d i s c r i n r i r r a t i o n  b )  l h c  c n l p l o \ r r .
l l r r  J c l r i l s  ( ' l  I h : r l  d c c i s i o r r  c i r n  b e  l i r r r n d  i r t  l h c  l i ) l l ) \ ! i n !  l i n L :

\ !h\ tho.r l)rdrn \ ' .  l latcs rxsr rrxr importxnt:

lhis di:cis on cl lcctirclr chirnrctl  t l :c la\\ on prrrr ing prctcrl  in discrinrinl l ion cl:,er,.
l Iy r lel 'kr1 irtg t lre t l i r  cr sior ol thc dispLrte w i lh lhc lr ir l  jLrt lge. irnd scr cr:r l  irrrcc\rrr lr rnd
outnrorlct l  bel icl ls about thc disrbled.. lL(i i . tc Lippnun and his pancl cloalcd theil  scherlc
l() rc-l |gisi ir lc thr 1n\\ s on pror irtg discIinrinxl iorr Lrldcf oslcnsible outraue ahoLrl a lcl lo$
iLrl isr lrcin3 erit icizctl .  Accofdi l lg to l lrc ir l i ) fe ei lcd l . i lpmrn dccision. ir l l  ln enrl lorer
h rs  to , . l o  r row  to  t i i spos r ' o l  i rD  a l l cg i l t i o I l  ( ) l  d i se r im in i l l i on  (und  l h i s  $ ,ou l ( l  i r l l ec l  A I - I
c l a \ susun( l c r ' l i l l eV l l .A I )Ae t r l )  s top ro i l . ; r . bu l  r l ( )1  l ) ro \ c .1ha l l hc \  h i r r l  a  l e { i l ima te
rcason l irr lhc lcrmination ot thc p(fsrrn ir l  lhc prolcclcd class. In nrl clsc. Aqrl!r14
.!!t1,,!!),tt!l!LA!!!4!aL. thc l(gilimalc rcds(ln- m\ cmplo)cr prollerc(l was llriu
-l inanciul pr-oblcnrs" that $sre ir l lcr ' .danl \ \ i lh ir nlcfgcf and lcd 1o l ir)ot l !  ir  mid 199'l  ol '
' 'nou cl icnl lace emplovccs. and lhi l  i l  \ ' ,ds nlora cosl el lecl ive" lo i ire a disahlcd
rnanxg3r and replace lhem wilh _screral nrnr disxbled nranagcrs. lhere *erc sereral
probl.ms \\ i th this thcor) thal Drinker I l iddl. corcoctcd and Lippmarr adoptcd:



I  urthcr.  the) adopted \r ' !bat in thc l la\ \ed and t ict ional lacts that nr l  adrersan dcploved.
inclLrding Jirr lphrascd lcsl imon! t fd "bl i tne lhe \  ict im inlerprelal ions ol  thc l icts.
lo iusr i l \  thcir  dccisi(D. (  lhcre $as r lso incredible gc,tder bixs in the inl inrat ions ahout
nr\  \crrci l !  r tnd integri t l t  l / r rr l  r ' . r . r 'egiout l t  rht . t  \  h\ l i lu l( l  l l t ! i r  a\n ol) in ion\ uht)ul
thr (\'!lt ,:L /rD thr iur.t .t nith lht L:lL'ur thit(ti\'a t)la dhling !lt tntltht.rtr t htotunt
r i t ) lut i t r l r  r t  t l l t '  .11), .1 l  hcir  cnl i rc lcgal aruunrcnt hung on thc onrissior ol  r  s inglc

niacc ol  c\ , idcncc. t l rc docurrcnl i r l ion ol  nlY rel lNccnrcnl-s corrpcnsrt ion. Jrotn lhc
recr ird.  ul i lc r . l isrcgardi lg rrot (nr lv i t l l  ( ) l  nr\  s\ \onr lcsl inron\ l )ul1hc c()rr( ,horarnr. l
lcsl i l l ! ( )n\  thr l  nrcnrbc|s ol  nranrrgcrmcnl r t tcstcd t( '  which indi \pul l rhl \  pro\cd thc
tnr l) lo. ,cf  , \es nr() t i \ l lcd h\ discr inr i l ] r t iorr  l r ( l  th i l l  lh is \ \ : ls lhc _-rtal  | t t rson l i I  the

\\c lo()k lhis i r fgLrnrcnl t ()  thc Ncw \ '1)r l  (  ooft  ol  Apfcals al icr . lLr, l ! . r  I  ippntan
i s : t u : d  l r i :  O l r i n i o n .  h u l  l h c  N Y (  ( )   ' , , , a s  h u s r  w i t h  l h e  I l i r n c r . l r l l g c r  c \ i c l i o n  c x s c  I h i r l
r c r L .  i h L : r  r i c c l i n c d  t o h c a r l h c n r o s l  i t l D ( ) r t l r r l  d i s c r i r l i n a t i o n  c r r s c  i n  l h c  l r i s t ( ) r \  r ) 1  1 1 ) i s
sl i r lc i | l  dc,r( lcs i  hc l , : !al  stanr larr l  l i i r  I ) () \  ing pl | l ! \1 in discr inr ini | t ion crrscs rs rrr , t  I
rr l i r l ( ) f  issur.  \ \ 'c pr( ' \cd l lurt  c l)ur l : ioLt ls iLlc Ne\\  Y()rk vr.rc nl i !n iru rrr)unJ l i rc ' r 'cul

rcirs{)rr 's l i tndurd. n(} l  thc icgiLnri l t  r ' t r rsorr" s lr l ldrr | l .  lhcrc c:ur bc ()rr l \  t ! r rc rcu\on
\ \ h \  \ Y (  O r \  \ r ( ) u l ( l  d c c l i n r  l ( '  l r c r u  i r  c l \ c  l h a t  \ \ o u i ( l  i r l l c c l  l h c  l i \ c \  o l  n r i l l i r ) r r s  ( ' l  N c $
\ ' , rr ' le ls.  ar l l  changc the l rr*s on. l i :cr i rrr in ir l ion l i ) r 'c\cf .  lhc! Lrrrw Ihr r l r \c \ , ,1s l i \cd
r r r l l  t l r r r l r r e * i t r r r r s r r p o r r L I p l r r r l ) ) . l U ( l g c l - i p f n r  r r o l  l h c  l i f s l  I ) e D l f l r n c n l .  l l L n
N \ ' ( ( 1 , \ f i d r l J l  f i s c  l o  l h e  c h i r l l c r r g t .  l h c r  l o o k c d l h c ( ) 1 h c f r l l \ . k r x ) r r i r r ! t l r c c r \ c \ r l s
l i \ r d

( i o r r r r t o r .  p l c r r s c r i r l l ( r l  l p l x r i l l t . l  ( l g e  L i p p n r r r  i r s  (  h i c l  . l u f i s t  l i r f  t h ( N c $ Y o f k
(  ( ) u r t o l  l l ) l ) c u l s .  . l r r c l g c  l i p p r r r r r r r  \ \ i l l  ( l c \ l K ) )  l h c  h u n r r r  r i { l r l s  r u c D t l a  i n  t h i s  s r a t r  I I c
\ \  i l l  s i t t n l l  l ( J  c \ c f \  c n r p l o \ c r  \ \ i l l r  L r  " \ \  i n l  

-  
l h r l  l i l r O  p o l i c i e s  r r r c  * r r l l p r r p c r .  n o t h i n g

clsc. i \ ' l r i le *c uppreci i r le thi l l  thc i rppoif l ln)cnt nrust hc u halanccd onc. r . rc do rr tr t
t ^ . l i c r ( ' t l t a t  . l L r d g e  l . i p p  r r r r  i s r r b u l l l n c c d  i L r f i s l .  \ \ ' c  r d r r i r c  h i \  i r r t c l l c e t u a l  l ] l ( ' w c \ s  b u l
i t  is Lrnl i r f lunr lc l \  dcployet l  uodeI an i rrs idiorrs and subvc|sirc agcuda

,  I : ir  ir l l \ .  \ \e proridc s1)nlc inrpi)r l i tnl l inks bckr*..ts wcll  as rr\ pcfs(nul cnl l i l
rrdr. l [ i ;ss l ir  crpcrl i t i rrLrs conrntunici l l ion. \ \ 'c wil l  publiclr r)p|. isc lhis ir0porolr)rcnl i l  i l  is
e l l c r t cd .

Sinccrclr ' .

Kit lrr ln (;r ircc.l()rdrlr
I ' l t l : l i l l ) l r l \  L , \ \ l )  I  O t  N I )1 , l t



COPIES OI SOME ()F THE DOZE\S OI C'O}IPI,AIN't 'S FILEI) \ \ ]TH THE
coMMISSION ON . l t rD l (  lA l .  M ISCONDI ;cT

l ' lcasr notc: Thc fornr,rt of thc "lct lcr" is thc formnt that I cmbcckiian wantcd thc
Comphinls Art iculAted in. As ]ou can scc from ml pcti t ion to NY(l() ' \ ,  |  $:rs more
thrn crpablc of dr{ft ing :r formal "( omplAint". l lul l l ' I ' l tantcd thc conplaintsto

havo rs l i t tk crcdibi l i tr  as possihh, front lho "gc(-go".

( 'omplctr l i lc is in slorrg(.



KATHRYN GRACE JORDAN
222 Lakeview Avenue

Suite 160-/07
Wesi Polm Beoch FL 33401

917 596 4617.561 659 1080.  561 659 1766 f f )

August  3 ,  2006

Robed Ienbeckjion
Conrmiss ion  on  Jud ic io l  Conduc l
6l Broodwoy
New York. NY 10006

Deor A4r. 'enbeckjion:

om ccnlocling you lo ti le o forrnol comploint oboui ihe following judge
who is ov{-.rseeinq the ciied nT efler:

Judge Ro londo T .  Acos lo
/ I Thomos Slreel
New Y,trrk Supre|ne Courl
Kolhryn Jordon y.,8al€! 4d!ed!!.rc 11!ZE5l99

My complo in iobout  ih is  judge fo l ls  in lo  lwo co legor ies;

L The Judge's inobility 1o brinll the cose 1() Judqrnenl ofler t/ monihs
ond o iuf) verdicl where Ploiniiff wos the prevoiling porly.

2. The Judge's ollowing hirnself lo be improperly influenced on the issue
of the ow,rrd of Leqol Fees oncl his obuse of discreiion ond retolLolion
ogainsi me, the Plointiff, for reporling fhe some ond his generolty hoslile
ond exclusionory behovior loword me.

Relevanl Focls:

l. I onr lhe Plaintiff in ihis oction of disobili iy ond gender discrirninotion. I
om visioly disobled. My disobili iy is bosed in lhe foct thol I hove Mulliple
Sclerosis.

2. This cose. ogoinst Eoles Advertising, hos been in li l igation tor over l0
yeors. The cose come before Judge Acosio in New York Supreme Court
in April 2005.



3. Afrer cn I I doy trio before,o Jury. ploiniiff won ihe cose of wrongful
lermirrcti,:n on lhe bosis of disr:bili ly discriminotion on April 21, 20Co.
Ploinliff, o former EVP {9250,000 per yeor level) wos oworded $2.SM in
economic ond punilive domoges. However, Plointiff 's economric
domoges oword wos 60% of ilre omount ihoi Ploiniiff 's unrebulted expert
ieslified 1c would mcrke her "whole". I The lost posl lriol rnoiion wos filed
June iL7 . 2046.

4. In Joruory 2006, I fired the oltornev who represenied me at the tiol.
For reosons lhot Judqe Acoslo could noi possibly know, my oliorney hod
foiied to lronor ihe promises he mode be in preporing the cose for rflot.
These foilures direclly led 10 lhe subsionliolly reduced domoges trom
whoi i wos e igible for under lfre low.

5. Judg,3 Acosto filed his Opinion, upholding the jury verdici. on Februory
2, 200ti. Ihis wos eighi monihs ofler lhe iury verdicl ond over 7 ntonrns
ofler the last posl lrial motion. The Judge hod ihe opiion of pultirrg rnrs
cose on on expedited bosis, glven Ploinlil i 's seious medicol condilion.
Insieod. F'loinliff hod 10 woii B monlhs for the judge's decision. I believed
lhoi when the -ludge fincrlly issued his decision thol lhe Judgmenl would
be enlered. Thot did not occr.rr. Insleod lhe Judge onnounced lhol he
would be holding o heoring on lhe Legol Fee issue. A preliminoly
heoring wos held in Morch 20C6.

6. On At)ril 3"r, o heoring on Legol Fees wos crdjourned becouse rne
Judge c lcr imed he wos not  ob le  io  conduct  lh is  heor ing due lo
scheduling problems. However, on lhis very doy he ollowed nty fornrer
oltorney, Lawrence Lebowilz, 10 enler his chombers lo discu5s our dispule
oboui the contingenl legol fe€,. Al lhe lime lwas sitl ing oulside in lhe
holl on the phone wilh the defendonls odvising ihem of ihe odiournmenl.
Upon ilformolion ond belief . Judge Acosto ollowed Mr. Lebowiiz to
presenl him wiih evidence thoi influenced his opinion on this mcrtfer ond
10 orgue his cose wiihoul nre being preseni. Afler this hoppened. lhe
Judge co l led me in  ond begcn lo  worn me on th is  issue.  lwos odv ised
thot . ludge Acosio would "oc l  os o foc l  wi lness"  in  my cose ogoins l  Mr .
Lebowilz odvocqling on his beholf ond thot he "mighi be the judge
oss ignc.d to  ru le  on lhe cose" .  lwos s lunned.  ldefended my pos i l ion
but wcrs exlremely concerned obout whol hod been obviously going on
behinc the scenes. The porl-clerk ond one of Judge Acoslo's clerks {Mr.
Vozquez) wos present durlng ifris conference. My oiiorney hod no
oulhorlzed role ol this conference os he no longer represented me, e
motter thol the Judge wos owore of .



7. On Atxil sth, I sent o proposed Judgmenl
Judge o short note oboul lhe ullinrerum ne
dispule vr'ith Mr. Lebowitz. I edvised Judge
loke his (leposiiion if he plonned to oct os o

10 lhe Courl. tolso sen'l lhe
hod issued me regording my
Acoslo thot I would need to
"focl wiiness".

8. On April lOrh, Judge Acoslo held the formol Legol Fee heoring. Al this
conlerence, lwos not ollowed 1o exomine my former oliorney Mr.
Lebovr'itz on his hourly submissions. ludge Acostc olso took over rne
questioning of the olher otlorney who oppeored. Al lhe end of ihis
hearing, lhe Judge promised lo hold o sepcfcie heoring on the wording
of the Judgmeni os lime hod run out.

9. On AF ril I 9rh. I forrnolly nolified my former oliorney lhot he would need
to escro\^/ lhe disputed funds until the motter wos odiudicoted. I olso
coniocted the Judge's clerk, Mr. Vozquez, ond expressed ffry deep
conc€lrn oboul whot hod occurred on April 3ri.

10. On ihot sorne doy, April l9rh, Judge Acoslo sent me o sc:olfrino note
on Supreme Courl slotionory:

"Ms. lordon. once ogoin. il is inoppropriate for you lo drog lhe
Courl nl() your dispule with Mr. Lebowifz. i informed you of lhis by prior
correspondence, ot lhe conference the Coud hod wilh you oncl Mr.
Lebo\^,ilz where you informed me thoi he no longer represenls you, ano
on the re,rord during ihe April l l, 2006 ottorney fees heoring '.

fhis nole is evidence of jusi how for]udge Acoslo wos will ing io go
to proiect Mr. Lebowitz' intere:Js ond 10 lronsfer biome onto me. Frrst. lhe
Judge pretends thoi the first i irne he wos mode owore thol lfired my
oliorney wos the April l lrr'ottorney fee heoring. This is simply nol irue ond
I con pro'/e il is nol true. The reoson he ottempied lo re cosl lhe oole
wos beceuse he knew lhol whol he hod done on Apri 3'd, when he
ollowed ̂ /r. Lebowifz, o non periy, inio his chombers wos wrong. lf he
hod nol b,een noiified unlil ihe April l0'h conference, ihen ihere would
only be on error in judgmenl, not o willful attempt to obuse his oulhorily by
engoging in on "ex porte" discussion. Jusi os importonlly, the Judge
oliempls io mis chorocterize nry reporiing this matier ond my concern
obout il lo him os "inoppropriofe" ond io moke il seem ihol twos lrying 10
drog him inlo lhe dispule. when in foct il wos Judge Acosto who wos
using crnd obusing his position 1o rnanipulale and threcten nte on this
issue.

lhis note, oiong with olher documents , will provide the evidence
thot will p'ove thot Judge Acosta willfully ond knowingly ollowed my
former otiorney to influence him ond ihot he threolened to use his position
lo inlirnidole me inlo ogreeing 1o occepl Mr. Lebowitz threot. {pleose
no'le: lf you truly intend io conducl o bona fide investigolion of ihrs



moiler, ),ou would be wise io osk the Judge for copjes of oll
comfirunicolions from me, ond ony of ihe porlies he corresponded with
on lhis cclse before these docrJments ore deslroved.

l l .  Onhpr i l  29rh,  I  sen i  o  Supplemento l  Af f idov i t  to  the Cour lwi th
oddilioncll informoiion on the l..egol Fee issue, per the Courl's direclive.

12. Over lhe nexl severol monihs, il become opporent 1o me thot my
former oilorney, Mr. Lebowilz, wos hoving on "ex porie" diologue wilh the
Coud ond wiih my odversory's ottofney. I also become owore thot
informotion wos being shored between these men ond thol I wos being
excluclec from the informotion loop. By woy of one exomple, I requesled
the heoring lronscripi ond wos odvised by the clerk lhol lhis wos "noi ihe
court'$ role" ond direcied me to my tormer oiiorney {who wos noi
speoking 10 me) ond my odversory. When I contocled my odversary
they refused lo provide this tronscripl. More cril icolly, there were
discusliions obout "setllemenl" ond the "judgmeni" lhoi occurred which I
wos nol c parl of. This wos prcven lo be ihe cose when proposed
judgmenls  were sent  10 lhe Ccur l  in  June.

13.  On Moy 19 , ,  Judge Acoslo sent  me o no le ind ico l ing tho i  "o  dec is jon
on Legtol Eees will be issued soon". Becouse of the vogueness of lhe
longuqg€, ond beccruse I simply no longer trusled Judge Acoslc to keep
his word, senl on Ordef lo Shcw Couse lo lhe Court on June 8rf osking for
o heor ing os lo  why " ludgmen'should not  be entered ond o ru l ing on
Legol l 'ees "wilhoui prejudice".

14. Or.lune 26 ,, my odversclry senl o proposed Judgmenl lo lhe Courl.
This wcrs lotolly expecled. Wf ol wos nol expecied wos lhe focl lho'i my
odversory hod copied my fornrer ottorney, ond more oslonishingly, my
former ollorney hod submiiled o "proposed judgmenl". I hod wrillen
the Ccu|t obout my concerns oboul Mr. Lebowitz continued involvemeni
including the conflicl of interesl ond the contusion thqt would occur by
hovinq lwo difterent fiositions from the Plointiff. There wos olso on interesl
of lrust os il wcrs opporenl lhol Judge Acostc wos encouroging this
misconducl. Of new ond very dislurbing impori, my odversory hod
opporenlly enlered inlo c secrel ogreemeni with Mr. Lebowitz to have his
poyment mode seporoie from mine. I hod leorned thot they plonned lo
oppeol my poymenl bui noi Mr. Lebowiiz'. onolher symbol of the old boy
nelwork k)ctics thai pervoded this li i igotion. This wos 'iontomounl io
perpetuoling o froud.

14. On June 28th, Judge Acoslo heord my motion for lhe OTSC. I
expres:;ed my deep concern obout lhe l6 monlhs thot hod ironspired



*itrffi fu,H*,r^.,*,:"'r:Uijl# i T r::ii',''
leoowitz ond"he hil ;" ;,,,::::"dv missed rne po,ir' 

'in' *os 'mo'"

- u. r, r.',,u l oii s il;"""?T::::, "o,o " L1 " J,ii" ;'i :11 J',",,:#
jj;:,!.,,:';:?:'l?lj,H,l'::llhe iwo rormo heo, jnq! Ar
il;'i.'n:;r*m:tij,1{Ifi:"x11il::%;ilJ#J::ilJ?::"',
oir", rino melo"i;':1J".,?:J'"::: *''n 'n",'pJiu, 

"'"o.'o 
o'ou'o'

rwo w'.e r. s o s u " _, u,, 1""" i, ; ;#i ;.. ;J:..qr;i,,j :;;:.il :il? i:;??
16.  O ' r  J r i l y  l l  .  Judqe Aco, robieLrron,. ro 

", 
i*ij*,ll :l':l^:'1"'bc,nq reoeotedty odvi.eLsr^eore rhon , ilfi:H'J: ;:'::::.li.'n: : "'" r"iJIJ,.ii,:',iT",/,retk r'| 5end o no,e ro ', ,^o l;ij";"":ff] ;i.lt"."iTlo dne. lcd h,\oocumen r. t frrmty betieve lhiwo5 ooino *;,r. -yio,-J,'otio,, l.f'?"" "' 

,1" ''qnoting thot ;]o -ruoq"

:::"#::*1" ,'," pi"i"' il ;,';: ":: l,;il:""l illJil:iii'Jil;;
l / .  Oh  Augus l  lO , i  Juc joe  A .  . j
oo o, ' .n, , .  , - ' ; , . ;  ; ; ;J ;? 1:  ) " , . ' ' ' "  

o Dc( i \ ion/Judsrrorrr" .  rh i r

;:i":5',ll'#:l:i:*n;:l;:#:r::ii,:.ilfl "''Tsr;S?l;.;' c on r un oc ous . . - ",i,^,"njrlio'l[:"?].', ],;f i:,nrji;,li. il..,r,,;' i :^?1, j l l :  woso joke.  i  *o,r"d.o doy ond leorned rhal  i t  wqs no, .

ti:::::ll,.tl,:.H;J:3:ff ff:,i;;;;:#i,,u....,,,,
::: Ti 

lor::", oiiornev's miscorrduct os roi"upiiu. u.iliiorll o'n,r

ffi iiii:i,"_TJ::,,:5:"":yiHlT,:;**:l!1":l,hn:l:".
+i,i!l;i{:J&::::f ,lt"Jir;,",;::i:m*ru'^.j:iJy.i""
;fr :ru:il:iJii'.:ft ,i::f i:,fffi ::":xtim;i::l*:ny"'.,
effori to deprive her of her foir shpo. or r h is sl o re m. " L i, " "r . i., iXL:l i:;.:",'S? .,3,,1:1,nnl,l.."jillaimportontly. becouse lwas there on April 3d when lhe Courr ctrioucteolhe firsl ex porle conversotion witihose eve,nh. i ;;;;i ;.*T;# ll,y,tlfr3,?,y,ll,?,ii,:i,il..[:;]i:::: "these focls cs "chollenging lhe C,lurts, integrity,,, f *orfO p.-O"ociv 

"gr""



wilh thot. I fell thol the condLcl of lhe Court ond my forrner oftorney hos
been shomeful ond disgroceful ond completely Iocking in integrjty.

18.  I  cou ld hove s imply  gone o long wi lh  lh is  scheme ond loken ihe g2M
wiihoul objeciion. However, I feel so sirongly obout ihis obvious obuse of
power lh<rt I could no1 do this. The Judge's fincl monipuloiion wos ihe
deplo),ment of the.Judgmenl iiself os o mechonism io immunize himself
from crii icism ond lo lronsfer blome io me. Ihis wos so insidious ond his
slondering of me so viscous ihot lcould not possibly occepl ony decision
his honolwould render.

19. I fi led o Motion for Recusol on Augusl 24th. 2006. I olso begon
communicoling wilh AL.l Silbermon on these molters on Ju y 9|, seeking
her ossislcrnce. I hove reoson io believe thoi she moy hove sent my
compT,.linls about Judge Acoslo to him os he references doles that ore
nol pofl of my comfirunicolion with him bul rother Judge Silbermon.
I  oDDend lhese documenls  os wel l .

20. This enlire siluolion, lhe deloy ot l/ rronlhs ond the ex porle situotion
wilh m/ fc)rmer ollorney. hove created enormous stress for nte ond pose o
very serior]s risk lo nry heollh.

21.  I  be l iove ihe defense o i lorney,  Mr .  Don Beshodo,  wos ins l rumenlo l  in
tocili loting the "ex porle" etforls by my former ollorney ond lhol de
minimLrs he sought to creole inlerierence wilh rny crbili ly lo prosecule ihe
cose. He hod ocled in lhis mcrttef dudnq the pre-triol phose of lhe
lil igolicn when he roulinely cornmunicoled with my ollorneys ond f ornter
oilorneys wilhoul my opprovol ond krrowledge. This wos done 1o diverl
oilention lrom the cose ond lo obstruci Ploinliff 's discovery. lwill be fil ing
compleinis obout Mf. Lebowilz ond Beshodo with lhe Attofney's
Discipli nory Commitlee.

ll is imperolive lhoi Judge Acosto remove himself immediolely trom the
cose ond lhot on invesligotion be conducled. However, I would only
wonl on invesligolion performed if it is done properly ond thofoughly. A
poorly :onducled invesiigatior would creoie more problems lhon it
would r to lve.  lam consider inq f i l ing o lowsui t  ogoins l  lhe Judge for  h is
reioliot on ogoinst me ond for lhe exclusioncry ond hostile environmenl
lhoi he ercouroged ogoinsi rne during the lriol.

PoteniiJl !Vilnesses:

Port Clerk, Judge Acoslo's Clerks (Mr. Vozquez el ol) , Greg Homer
(defen:;e ()tlorney). myself



Hostile Wiinesses:

Mr. Lebowilz, Judge Acosio, Don Beshodo

Pleose conloci
wiihoui relief in

v,

J()roon

me ot  your  eor iest  convenience.  lhove been l7  monlhs
ihis motter ond ihe slress of lhis is posing o very serious risk

l. Plointiff wos noi mode "whole" becouse Ploiniiff 's ollorney oi trre rrrne,
Lourence Lebowiiz, foiled io prepare any of Ploinliff 's medicol witnesses,
foiled lo properly insirucl lhe economic experl ond presenl the econontic
evidence thol was in lhe recor(:1, failed lo properly direcl the iury obout
how ihe domoges should be a locoied, foiled 1(] present ony medicol
evidence, foiled lo secure ihe evidence lhol wos ovoiloble rcgording
execut ve compensolion ond trenefits, ond toiled lo direci ihe iurr' oboul
punilive d,f,mages. Despite these foilures, ond becouse ot lhe
compelling noiure of ihe evidence cgoinsi the defendonls ond becouse
lhe jury believed me, the Ploinl ff. ihe Jury owarded $2M in economic
domoetes ond $500K in punilive, domoges. lt could hove oworded
beiween $5M ond $15M, bosed on the "moke whole"  pr inc ip le .  These
lailules w€,fe complelely ovoidrrbie. Mr. Lebowiiz simp]y did nol wonl io
put in ihe iime in lhe cose 1o prepore the wilnesses or develop the
evtden i le-
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lic: . ludgr) Acosta InvcstiSation

I)cdr \,1r ' .  1cnrbccl j ian:

l1 ls n(,w I !crr sir lcc I l i lcd my rcquest l i)r rn invcstigation into thc nl isconduct ol.. ludgc
Acosla durinc his lrandling ol rnl caso against I l i i tcs Ad\crt ising in Ncw \,ork Supurtrc
( oud. I nl i)r lunalcl). dcspitc I pl j thora ol-cridcncc and lcarls lbr wit iesscs. your rearl
has nol bc3n rblc to rcach cl()surc ()n nt) cusc. ID m\ last submission t() ).() l  ad\. iscd
)ou thir l  thc JudtLc h|d st i i(ed o|| {h! rccord rhar "\\c krx)\\,  lhat lhtt (Apri l  -trd. 10()6, 'c\
ldrtc" nrecl ir lg) nc!cr occLrrrcd". I l l is $ns r i l l l i l l  prcvarical ion airncd et ()hslrucl i lUl
\our invesliS l ion. Ihc,\pri l  . l rd rneeiinS Ll id occur and Mr. l .cbowitz l} l i )rntcr
attor-ne ,_ \\as inr i tcd inlo thc ( t)url ' : i  chi lnlbers and {l lo\!cd t() inl lucncc thc Court i lbout a
nlatter ol intcresl lo him and to prcsent cvidcncc "cx parlc' .  Ncithcr I nor opposirrg
counsel wiN prescnt during this o\c:t rc. I  onh lcerncd ol i l  al ' tcr lwas sulnnloncd jnl{)
thc Judgc s chanrbcrs. I l(xvcvcr. thcrc wcro two clcrks prcscnt throughout al l  ol thcsc

Suhsec ucr I to this clcnl. I  was thrci l tencd by th€ judgc. ordcred to rcnlain si lcnt. and
sanclioncd--al l  lo supprcss complainls I ikc lhis onc to \our l troup. l l  your invcsl i l lut i \c
tcanl hrd cven tsLcd thc Judge's clcrks. who wcre prcsenl during thc improfcr nrceLrog.
r, 'heth(r i t  had occurred and what thry recalled. wc might ha!u closcd this nla(cr by now.

I walched !ou on l-aw channcl rucenll \ ' .  You $,cre inlpressive in lour knowledge ol thc
judiciarl.  l lowcvcr")oumirdci lcieiuthdtjudicial corlplaiots are, 'sol i  bal led"
Iterhaps thlt is why Judgss conlinuc to bclicle lhat ther- can get away with \irulally
anylhing.
I thoLrght you would I ikc to know thrt your l i i lu.e ro propcrlt  investigatc this matlcr has
only served to enlbolden Judge Acosta. Ite now l'eelsjustitied by his improper conduct.
llis att:rck on mr: in the linalJudgment has created indisputable severe ard pcmlanen!
damage |o mc and mv repuntion. llere are some ol the things that ha\e occurred slnce:

l. 'fwojqlges 
have recused themsel.ves from hea nq my malDractice cases. As )ou mav



be aware. I liled malpractice and fraud cases againsi several ol-the dftornct.s q,ho took
largc telainers l ionl mc but cither i i i led t|  do the lrork rhL\ contrautuoll \  rsrecd to do ordid so uncler tiaudulenl oi coercive circumstances or did such an incompcte_ntlob thatthet damrLged my chances ol succejs. l hcse cases arc listed below:

Kathrln J,rrdan v Laurence l_cbo[itz 60014(t2007

Kathr\n.l  rrdan v Salvalorc ( iangcmi 60014j12007

Kathrvn Jr)rdar r. (;ar) phclar) cl al l()5lgl/2007

Kalhr\n Jordan r. l)avitt  t ish 60[t06/2007

Ka th r ln . ,o rda  \ .Rober tO t t i ngc r  601110512007

-Jl]dg! '  \4r( ldcn was originarr-r- schcdulcd ro hcar mosr or' lhcsc cases. shc inrmcdralcr)
rccuscd herscl l .  (Most rrc now heJorc.ludgc Marci Irr icdlrran. rvho could also p()sslbl\
r ccu \c  hc r j c l l  i l r r l l owcd) .  l | cn I l , j a rned th  t . t udge  l . i ng - ( .ohcn  d i sn r i sscc l  n r r ,  casc
rBainsl Mr' ( jangcnri arlcr I  l i retr r 'rrr an crtcnsion ri | t imc uhcn r .uas , 'or wc .,u,Lrfh r,,
respond bv lhc t intcl i tble dictatcd b) mr atlrcrser\..  Shc concoctcd a nulnber ol
r idicuIrus al lcgations. nonc ol uhich disposc ol thc lacl t lut lhcrc arc lr iablc issucs o,
l l tcl  tht( mcrit  l tdirrdicit t ion. I  stronul-v l i ,cl  th t boi lr of. lhcsr . 'udgcs soughl l() gct oj l
thcsc crtscr 

_bccausc oftbc c()nlplctcl) l i i lsc and lo(al ly slandcr,rus_slttem;nts that . lut lqc
Ac(l\ lr  nta.ic aboul mc.

J. .lqdle ,,r,qos-1qyr'nr as lqlas nuhlillriltgbt.\lllgltclrl r!L1h9l,cf|: tf!!LcLt4s!
Sc11q1lc1*hiciuro* will 'r4!qorl rlclamatign tlainr _agq!4rl iri4qi-hJl icu,.,,",t
aboul a nronth ago l ioin un atornc! thal wus suing rnc l t lrcrc are sc,veri l  uh,, thrnk that
becausc I vion a big it\\'a.d thal thcy should nou share in lhat) rat Ju(lge Acosu had his''c(DtcljrplUous" 

decisi,,tr't puhlisht,l lutt Scltlcrrbcr in thc l,au, Rcr ieu. I his shocking
revcl l ion clarif icd l i)r nrc wh! so manv afiorncys $,cre i twurc ol.thc decision l ionr
krcalions ranging lrorn NY to thc( ourts hcre in tr lori t la. and rvhy lhey l i l tc0lr l lod lo
trcdt nc u' i th c(r plctc disrespcct. l jomc specil icl l l )  .ecitcd lhc l i l ls.:al lcgxtjons rhal
lhc.ludgc concoclcd lo rarionari4 his dccision lo sancrion m!-. A| o|thcrr] errncruded
thal I  musl hdve been lyiDS because a.iudge $ould not l i( .

Now I rvi l l  be appcaling thc sanction decisi()n bclbre the f: irst Depanment. I  lowc\cr
lhi:rt  Nil l  nol c\cn bcgin to address thc damagc that fhe - lut lge-s ct induct hrs cuused.
I 'Lrbl ishing his Judgrncnt lcavcs mc ( 'nl) , ,ne,,pri, ,r,  t t ,  pr,, t ict nr; goul rramc lnd the
rntcgrit)r with vrhich I har c Lrndgnakl 'n a *ruelinlt  l  l  vears ol- l i t igation {and $on despitc
tht' lailr"Lres ofany number ol grcedy incompctcnt atlornels): andlhat is going pLrblic.
Judge Acosta l ike\ publici ly so let 's see ho$ he l ikcs i t  whcn I pubI. l  *1, p,rt,rg.opn ano
confionthis slanderous al lcgations on the Intcmet and in the local ner.rpirp.rs in NV.

If it were y('u. what would you do? Sir b;.and allow your reputation to be dtLmaged.l
[,ook th,: otrer uay when you knew lhc Codc, ot'Conduct had bcen violated,] lvla],be \\e
can cover ltesc issues on a fuiure Lawline progranl. lt is absoiutely disgracclul that the



Con1rdission has.cllecrrvel) enabled this conduct b! lail ing to properl).and timel\
rn\cs1igalc this siruation. There arc two law clerks that I wil l ic invcsticarin,l r ir i, t i l l .Won t il hc embarrassitrg lbr \1rur 1ezun if I am able to secue these 

"arri"rr;,r,ri_;
lf inaily. i l  you reaily are intcrested in a lair hearing ofthe t 'acts. uhv don.t vou alow meto rcspond to Judge Acosaa's a[aoli un n.r. on on" nl youl" shn*.? ip.n.i." rhot t ,,ill
\ l i( l  ly't lr(. tact. rnd wil l r( 's(r\.3n\ personal rcrnarks lbr private di.scussions. l lut as
I  f c l l \ t U s d J  r , r . J \  :  ]  l t r  t r u l h , , l r l l , , u r . , , n t  w C r , , r . r n , , t l r r . r . . .
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