
UNITED STATES COURT OF APPEALS
FOR THE SECOND CIRCUIT
United States Courthouse

40 Foley Square -  Room 1702
New York,  N.Y. 10007

Roseann B. MacKechnie
Clerk

Mr. Gi lbert  Lau
207 East 85th Street
New York,  New York

October 12, 2OOO

1 0028

RE: Judic ia l  Conduct Complaint

No. OO-8541

Dear Mr.  Lau:

Enclosed please f ind a copy of  the order dismissing your judic ia l  conduct
complaint .  Pursuant to Rule 5 of  the Judic ia l  Counci l  of  the Second Circui t  Governing
Complaints Against  Judic ia l  Off icers Under 28 USC 5 372(cl ,  you have the r ight  to
pet i t ion the judic ia l  counci l  for  review of  th is decis ion.  A pet i t ion for  review must be
received in the Clerk 's Off ice wi th in 30 days of  the date of  th is let ter  (*)  to be
considered t imely.  Please note i t  is  not  necessary to enclose a copy of  the or ig inal
complaint .

Sincerely,

t i
e

uty
f .  Ma'
Clerk

(* I  ANY PETITION FOR
LATER THEN MONDAY,

Enclosure

REVIEW SUBMITTED MUST
NOVEMBER 13'h,  2OOO.

-
'i

BE RECETVEO dO

Rosea



JIIDICIAL COTINCIL OF THE
SECOND CIRCUIT

---x

In re

CHARGE OF JUDICIAL MISCONDUCT

---x

No uu-65+-L

RALPH K. WINTER, Chief  Judqe:

On JuIy 19, 2000, the Complainant f i led a complainc wi th the

Second Circui t  Clerk 's of f ice pursuant to the Judic ia l  Counci l -s

Reform and Judi-c ia l"  Conduct and Disabi l i ty  Act,  28 rJ.S.c.  S 372(c)

( the "Act") ,  and the Ru1es of  the Judic ia l  Counci l  of  the Second

Circui t  Governing Complaints Against  Judic ia l  Off icers (che "Loca1

Rules") ,  charging a distr ict  court  judge of  th is Circui t  (che

"Judqe") wi th misconduct.

Backqround and Al leqat ions

The Complainant f i led a c iv iL act . ion in distr ict  court  whj-ch

was dismissed by the Judge pursuant to 28 U.S.C. S 1915(e) (2) (B) ( i )

& ( i i i )  According to Ehe Complainant. ,  che Judge improper ly

character ized the case as f r ivol-ous and vexat. ious,  threacened the

Comprainant.  wi th f ines,  costs and ja i l  for  contempt,  and stated

that he had no r ight .  Lo sue the defendants named in the act ion.

The CompLainanc also staEes that t .he Judge was biased aqainst  h im.

A transcr ipt  aEtached t .o the instant complaint  indicaLes that,

in acdi t ion to dismissing the act ion under s t -915 (e) ,  the Judge



sanct. ioned the Compl-ainant by enter ing an in junct ion requir ing that

he f i rst  obtain the approval  of  a magistrate judge pr ior  to f i l ing

any future act ion concerning the subject  matter of  the act ion.  The

Judge explained that fa i lure to comply wich the in junct ion coul-d be

nrrnished hlr ' i  mnoqir ion oi  a f ino or- ia i l  ferm. r l r  re imbursement of* 9v.r l l ,

the expenses of  persons af fect .ed by his l i t igat ion.  The Judge

indicated that t .he Compl-ainant.  could appeal  the order of  d ismissal

to the Court .  of  Appeals.  Such an appeal  has been taken.

Disposi t ion

The Comnlainant I  s af  l -eoar i  ons nr i  mari  I  w r-ha' l  I  an.re the meri t  svv" 'yrqf  r .s.re

of the Judge's decis ion dismissing the act ion and enjoining certain

fut .ure conducL. Direct  chal lenqes Lo the meri- t .s of  a decis ion or

procedural  ru l ing in a court  Droceeding, however,  may noE be

brought under Sectron 372. See 28 U.S.C. S 372 (c)  (3)  (A) (r i )  ;  Local

Rule a(c) (2) ;  see also Local  Rule 1(b) (providing that SecLion 372

does not cover rrwrong oecis ions even very wrong decis ions in

the course of  hear ings,  t r ia ls,  or  apDeal-s")  Such chal lenges must

be pursued through normal appel lace procedures.  See Local  RuIe

1(e) ("The complaint  procedure is not intended to provide a means

oi ohrai  n i  ncr rerr i  ew of  a i r r r lorrrs . r l -  maoi sr ' r -ate i r rdoe's decis ion or

rul ing in a case. The judic ia l  ccunci l  cf  the c i rcui t  does

not have the power to change a decis ion or rul ing.  Only a court

can do that.")  The complaint  is  therefore dismissed.

With regard to the Judge's al leged bias,  the ComplainanE's

al legat ion is far  too conclusory to permit  review under Sect ion



372. Al legat ions of  misconduct must be supported by specrf ic

-1 1  ̂ -^r  ' i  ̂ -  ^  ^f  f  ar-r  :  f  he compl-aint  must make clear what SDeCif  icC1J-IE9CIL-L\JI1> \rL lquu, Lr lu e 
^ 

l l taAg LIgAt w

nanr l r rnF r ' l - rc i  r r  jcre cnoaoej  in and WhV that COndUCL WaS imOf-Opef: .evrrvuv J **y

Broad and conclusory al leqat. ions of  misconduct are insuff icrenL.

Because the al legat ion of  b ias is ent i re ly unsuoporteci ,  i :  rnusc be

dismissed as f r ivolous within the meaning of  28 U. S. C. S

372(c) (3) (A) ( i i i )  and Local  Rul-e a (c)  (3)  (providing thac "who}1y

! rnqlrnn^r l -ar l  r t  n ' l ' r r rnoc marr l . re diSmiSSed aS " f  f  iVOIOUS " )

The Clerk is directed to t ransmit  copies of  th is crderto the

Complainant.  and t .o the Judge.

Signed: New York,  New York
September aq ,  2O0O


