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COMPLAINT

Index No.

Defendants.

Plaintiffs, Chief Judge Judith S. Kaye and the New York State Unified Court System,

by their undersigned attorneys, allege for their complaint as follows:

Introduction

1. In the last 14 years, New York State-paid judges, unlike virtually every other

New York State employee, have received only one increase in pay, and that increase came

almost ten years ago, in January 1999. Today, no other state or federal judges anywhere in the

United States have gone longer without an increase in their compensati not even a cost-of-

living adjustment. State judges in all 49 of the other states, as well as all federal judges, have

received salary increases since 1999 - and many have received increases more than once. In

fact, while New York judicial salaries have declined 27 percent in real terms since 1999, state

judges everywhere else in the Nation, and virtually every other New York State nonjudicial



employee, have received, on average, cumulative increases of more tlnn 24 percent, ensuring

that they would not fall behind the cost of living.

2. ln 1999, State Supreme Court Justices' salaries were on par with those of

United States District Judges. Today, because federal judges have received salary adjustments

and New York judges have not, State Supreme Court Justices receive over $30,000 iess than

their federal counterparts, and judges of the State's other major trial courts lag even further

behind, with some receiving over $60,000 less. And according to the Chief Justice of the United

States, even that substantially greater pay received by federal judges today is inadequate

inadequate that it has created a "constitutional crisis that threatens to undermine the strength and

independence of the federal judiciary." Csrcr Jusrlce oF THE Ur.lneo Srlres JosN G. RoBERTs,

Jn., 2006 Yean-ENo Reponr oN rHE FeoeRel Juorcnny I (Jan. 1,2007). As recently as

March 13, 2008, Associate Justice Anthony Kennedy made the same point to a congressional

committee. He said: "'We are at a crisis" over judicial puy; "we are losing our best judges; we

can't attract them; we can't retain ttrem"; it is a "constitutional duty" to maintain the general

excellence of the judiciary. .See Tony Mauro, Justice Kennedy Turns Up the Heat on Judicial

Salaries, LEcaL Turles, Mar. 14, 2008.

3. According to a recent report of the nonpartisan National Center for State Courts

(*NCSC"), the State of New York had the dubious distinction of ranking 48th in the Nation in

judicial pay when the State's high cost of living is taken into account. NAT'L Crn. roR SrerB

CouRts, Juolcnt CoupnNsarroN rN Nsw YoRr: A NnrloNAL PERseECTTvE 9 (May 2007)

[hereinafter NCSC Reronr]. Since the report was issued, one of the two states that ranked

behind New York - Oregon - increased its judicial salaries. And so now New York ranks

49th. But even that statistic does not tell the full tale. For many of the State's judges live in and

around New York City - where the cost of living is higher than the statewide average.



4. Today, owing to the near-decade-long pay freeze that they have endured, New

York State's judges 
- whom the public has every right to expect should be among the most

capable and most experienced members of the bar - face the demeaning sihration in which they

can expect to earn less than first-year associates at many of the State's law firms and

significantly less than attorneys of comparable experience. They can expect to eam less than

they could in private practice and less than many other officials and employees in State and local

govemment, including counsel to New York State municipalities and agencies, and deans of the

State's pubtic law schools - many of whom have received substanti al pay increases in recent

years. In some cases, New York State judges can even expect to eam less than nonjudicial

persorurel who work in the courtrooms in which the judges preside.

5. As their salaries have eroded, New York's judges have been asked to bear

staggering caseloads. h 20A6, over 4.5 million cases were filed in the New York State courts,

nearly triplethe number of filings for the entire federal judiciary. See NCSC RepoRr at 5. Since

the last judicial pay increase in January 1999, civil filings in New York have increased 35

percent, and all filings in the State have increased 15 percent. The total number of New York

judges has not come close to keeping pace, increasing by only about I percent during the same

period.

6. The last tlree Govemors and many members of the Legislature have publicly

admitted that a judicialpay increase is necessary. There is not even a dispute as to the size of the

increase required: everyone agrees that Justices of the New York Supreme Court should once

again be paid on par with federal judges, with whom they traditionally enjoyed parity. Likewise,

all agree that our State's appellate judges and other State-paid trial judges sorely are in need of

appropriate pay adjustments. Further, all have agreed to specific new salary levels for these

judges, as reflected in the legislative proposals which the Chief Judge has submitted to them.

Seeffi39-40.



7. Despite this widespread consensus, the political branches have refused to take

the necessary action. Judicial pay increases have instead been held hostage to unrelated political

initiatives. kgislators, for example, have refused to approve judicial pay increases unless their

own salaries are increased at the same time, and the Executive has refused to agree to legislative

raises unless legislators agree to an oft-changrng raft of initiatives reported to include campaign

finance reform, charter schools, education tax credits, congestion pricing, budget policy, racing

and wagering, and other initiatives wholly unrelated to judicial compensation.

8. Recognizing the need for increased judicial salaries, the Govemor and the

Legislature in 2006 even approved a budget that included $69.5 million for judicial salary

increases. L.2006, c.51, $ 2. But the law adopting the budget specifically stated that further

legislation would be necessary before these increases would be paid. Id. Despite including this

amount in the 2006 budget, the Legislature refused to adopt further legislation necessary to

implement judicial pay increases because the Legislature and the Govemor could not agree on

legislative pay increases.

9. Yesterday, in a repetition of this conduct, the Legislature and Governor

Paterson approved a 2008 budget that mentions funds for judicial salary increases, known as a

"dry appropriation." But, again, such increases are subject to the passage of further legislation.

And, again, despite urgent pleas by the Chief Judge, the Governor and the Legislature refuse to

provide funds and adopt legislation required to implement necessary judicial pay increases.

Thus, judicial salaries in 2008, as in 2006, remain exactly as they have been for the last decade.

But, as reported by The New York Times this morning, the Legislature did find funds - $350

million in funds for each chamber - "derided by critics as pork- to dole out for capital projects

across the state. And lawmakers perpetuated their widely criticized practice of handing out state

money for various projects in their districts." Jeremy W. Peters, Legislators Back Spending Rise

in State's Budget, N.Y. Tnaes, Apr. 10, 2008 atAL,B4.



10. The conduct of the executive and legislative branches has had a discriminatory

impact on the Judiciary, which cannot defend itself. Wbile continuing to hold judicial salaries

hostage, the Legislature and the Executive have approved over the last decade regular increases

in the salaries of approximately 195,000 other public employees - larger and more politically

powerfirl constituenciss 
- many of whom are paid pursuant to State-approved collective

bargaining agreements and salary schedules that provide for automatic annual raises. These

raises for nonjudicial State employees have, as indicated, aggregated at least 24 percent over the

nine years in which judicial salaries have remained frozen. See NCSC Rnponr at 10.

11. The situation has become untenable. The NCSC report contained these

comments, among others, from New York judges it surveyed:

o "f find what has happened to judges in this State personally demoralizing, but
more importantly, it is demeaning and disrespectful toward the institution. In
theory, we're an independent, coequal branch of government. In practice,
we're not. Enough is enough. I still love my job, but I've put the regrets
behind me and I'm searching for new opportunities with law firms."

o "Recently my spouse and I have had to take careful stock of our finances. We
are heavily in debt in order to pay the cost of our daughter's college education
and simply to meet our expenses. . . . I am now forced to give serious and
immediate consideration to resigning from the bench in order to return to the
private sector. It pains me greatly to consider this alternative, but it has
become more painful to see the eflect of my govemment service on my own
family."

o "I've thought about retiring and going back to the practice of law, and quite
honestly, if the raises aren't forthcoming I will have no alternative. I cannot
fathom telling my daughters that their father can't pay for their wedding
because 'I'm just a Supreme Court Justice."'

o "'We can tell you a number of things about the effect the salary freeze has had
on us as a family. We've both recently taken out pension loans for the
pu{pose of paying down debt. Since expenses have risen so high and our
salary has not, credit debt alone has become crushing. . . . The raise,
therefore, is absolutely imperative for us. We may have to iell our house soon
if we don't get a raise."

t "T!e most galling thing about all of this is that I could end these [financial]
problems by simply resigning my judgeship and re-entering the privite sector.



Barring some change in our compensation, I intend to do this next year. . . . I
doult_ very much whether many attomeys with the sarne or superior
qualifications to mine will be available to take my place."

NCSC RrpoRr at 13-15. As one Supreme Court Justice wrote in a resignation letter to then-

Govemor Spitzer on December 30, "f am unwilling to firrther deplete my savings and reduce my

lifestyle to continue in offtce," and "I believe a number of other judges have retired prematurely

because of this sorry sifuation." ,See Daniel Wise, Citing Economic Hardship, (Jpstate Judge

Plans to Quit,N.Y.L.J., Jan. 9,200g, at l.

12. This situation is not only untenable and disgraceful, it is unconstitutional. The

New York State Constitution embraces the principle of separation of powers. It establishes the

Judiciary as an independent, co-equal branch of government ostensibly insulated from the

political dynamics of the executive and legislative branches. But the Judiciary - which does not

have a seat at the table when judicial compensation is set - cannot long remain an independent

and co-equal branch of government, made up ofjudges of the caliber that the People of the State

of New York deserve, ifjudicial compensation is permitted to decline by virtue of inflation as

the Judiciary indefinitely is held hostage to unrelated political concerns and the economic self-

interest of the other branches of govemment.

13. As the highest court of a sister State has expressed, "'it is the constitutional duty

and obligation of the legislature in order to insure the independence of the judicial . . . branch of

government, to provide compensation adequate in amount and commensurate with the duties and

responsibilities of the judges involved. To do any less violates the very framework of our

constitutional form of government."' Goodheart v. Casey,555 A.2d 1210, l2l2 (Pa. 1989)

(quoting Glancey v. Casqt,288 A.2d 812, 816 (Pa. 1972)). The court also set forth the meaning

ofadequacy:

"Adequate" means sufficient for a specific pu{pose. In this case, it necessarily

Te|nl sufficient to provide judges with a level of remuneration proportionate to
their learning, experience, and elevated position they occupy in our modern
society. Inherent in this definition is the increasingly costly obligations ofjudges



to their spouses and families, to the rearing and education of their children and to
the expectation of a decent, dignified life upon departure from the bench.

Id. at l'212 (citation omitted). Finally, the court made clear the right *i ,"rporrsibility of the

Judiciary to compel the payment of adequate compensation:

Although the legislative branch of our govemment has the power and authority to
set the salary scale for thejudiciary, as a co-equal branch ofour tripartite form of
government, the "[i]udiciary must possess the inherent power to determine and
compel payment of those sums of money which are reasonable and necessary to
carry out its mandated responsibilities. . . ." Commonwealth ex rel. Carroll v.
Tate, 442 Pa. at 52, 27 4 A.Zd at I 97 (emphasis in original). Therefore, it follows
that this Court has the inherent power to ensure the proper functioning of the
judiciary by ordering the executive branch of government to provide appropriate
funding so that the people's right to an efficient and independent judiciary is
upheld.

Id. (ntemal citation omitted); see also Jorgensen v. Blagojevich, Sll N.E.2d 652 (111.2004).

14. New York's executive and legislative branches have not come close to fulfilling

their constitutional duty to provide the Judiciary with adequate compensation. By linking

judicial salaries to legislative salaries and other unrelated policies and political concerns, they

have permitted judicial salaries to fall to levels that cannot be defended. In so doing, the

Executive and the Legislature have abused their powers; they have violated the bedrock principle

of the separation of powers which exalts the independence and equalrty of each branch; they

threaten to seriously impair the functioning of the Judiciary as a separate, independent, co-equal

branch of govenrment; they have undermined a pillar of our form of government.

15. The political branches also have violated the Constitution's Judicial

Compensation Clause, which commands that ajudge's salary "shall not be diminished" during

his or her term in office. N.Y. Coxsr. art. VI, $ 25(a). This provision protects more than the

nominal value ofjudicial salaries; it also prohibits diminutions in purchasing power that affect

judges in a disproportionate manner. In United States v. Hatter, 532 U.S. 557 (2001), the

Supreme Court declared unconstifutional a Social Security tax because it "effectively singled out



then-sitting judges for unfavorable treatmenf' as compared to virtually all other federal

employees. Id. at 561; see also id. at 576-77. The judges of New York have been similarly

singled out for unfavorable featment, as compared to virtually all other State employees whose

purchasing power has been protected. State legislators, who can and do earn outside income, are

not in the same category as judges and other fi,rll-time State employees. There is no principled

difference between this case and Hatter. The discriminatory treatment inflicted on the judges of

this State over the last decade violates the Compensation Clause.

16. It is with deep regret that the Chief Judge, on behalf of the Judiciary, must now,

as a last resort, corllmence this action. For years, she and other judges, along with many

concerned citizens of all political persuasions and the editorial boards of newspapers throughout

the State, have spoken out repeatedly about the need for the Executive and the Legislature to

fulfill their constitutional duties to maintain adequate judicial compensation. But her pleas to

avert a constitutional crisis, her efforts to maintain interbranch comity, have led to no effective

action. The political branches' flouting of the State's Constitution has reached an exheme,

leaving the Chief Judge with no other option compatible with her constitutional duty to ensure

the independence and effective operation of the Judiciary.

17. Accordingly, she asks this Court to conduct, on an expedited basis, a plenary

trial so that she may offer this Court - and the public - proof of the defendants' ongoing

violation of their duties under the Constitution of the State of New York, proof that shall include

her testimony and testimony of the defendants themselves, whom she here challenges to defend

their unconstitutional conduct. That proof will demonshate each of the constitutional violations

pleaded below.

18. And with such proof comes the duty of this Court to act. "It is emphatically the

province and duty of the judicial deparhnent to say what the law is." Marbury v. Madison, 5



U.S. (1 Cranch) 137,177 (1803). WhenNew York's Constitution, its fundamental law, has been

violated, this Court has the power and obligation not only to say so, but also to order full relief.

The exercise of that power under the Constitution is particularly appropriate when the other

branches of government have unconstitutionally interfered with the independence of the judicial

branch, which is the branch charged with interpreting and applyng the Constitution.

Accordingly, by this action, plaintiffs seek to remedy the constitutional wrong inflicted on the

Judiciary by the Executive and the Legislature.

The Parties

19. Plaintiff Judith S. Kaye is the Chief Judge of the State of New York, Chief

Judge of the Court of Appeals, and Chief Judicial Officer of plaintiff New York State Unified

court system ("ucs'). see N.Y. cousr. art. vI, g 28(a); JuorcnRv Lew g 210. The

Constitution vests in the Chief Judge broad and independent powers to ensure the effective

operation of the courts, including the powers to issue administative orders and to establish

standards and administrative policies of general applicability throughout the State. ,See N.Y.

CoNsr. art.Y\ $ 28(a), (c); JuoIcreRyLAw $ 211. Chief Judge Kaye brings this action on

behalf of the UCS and its component State-paid courts andjudges.

20. Plaintiff UCS is the independent judicial branch of New York State

govemment, co-equal with the executive and legislative branches that act on the State's behalf.

UCS includes all New York State trial and appellate courts, as well as the judges and justices

who sit on those courts. ^lee N.Y. CoNsr. art. VI, $ 1(a).

21. Defendants Sheldon Silver and Joseph L. Bruno are, respectively, the Speaker

of the New York State Assembly and the Temporary President of the New York State Senate.

Defendants Silver and Bruno chair the Rules Committees of their respective Houses. On behalf

of their respective Houses and legislative conferences, such defendants convene and govern their

Houses and determine the legislative agenda for the respective Houses' Rules Committees and



thus for the Houses themselves. On information and belief, bills generally do not reach the

agenda or attain passage in either House without the support and direction of defendants Silver

and Bruno, respectively.

22, Defendant David A. Paterson is the Governor of the State of New York, in

whom the executive power of the State vests. N.Y. CoNsr. art. IV, $ 1.

23. Defendants New York State Senate and New York State Assembly comprise the

two Houses of the New York State Legislature, in which the legislative power of the State vests.

N.Y. CONST. art.III, $ 1. Althoueh the Senate has responded to the Chief Judge's request to pass

legislation providing for stand-alone judicial salary increases, legislation can be enacted into law

only by the concurence of both Houses in the same bill in the same legislative session. As such,

both Houses are necessary parties to this action.

24. Defendant State ofNew York is the employer of plaintiff Chief Judge Kaye and

all judges and justices of plaintiff UCS, other than town and village justices. ,See JuotcteRy

Law $ 39. On behalf of the defendant State, the executive and legislative branches of

govemment have established levels ofjudicial compensation, see JuotcreRy Lnw art. 7-B, fixed

the Judiciary budget, t*(;.,,;.zooi .h appropriated funds to pay the expenses in the

budget, including judicial cr seb id.

V"LDefendants' Constitutional Obligations

The Principle of Separation of Powers and the Independence of the
Judiciary Require That Judicial Compensation Be Adequate and
Not Be Linked to Unrelated Political Concerns and the Economic
Self-Interest of the Other Branches of Government

25. The New York State Constitution establishes the Judiciary as an independent,

co-equal branch of the State's government. See generally N.Y. CoNsr. art. VI. The courts of

this State long have recognized that "[n]othing is more essential to free government than the

t0



independence of its judges." People ex rel. Burbyv. Howland, 155 N.Y. 270,282 (1898). This

independence requires that the needs of the judicial branch of government be treated separately,

on the merits; that they may not be linked or held hostage to unrelated political concems and the

economic self-interest of the other branches of govemment. This is especially true since

decisions regarding judicial compensation are made by the other branches.

26. Courts in New York and elsewhere have held that the payment of inadequate

judicial salaries "violate[s] public policy and the constitutional principles of separation of

powers." Kelch v. Town 8d.,36 A.D.3d 1110, I112 (3d Dep't 2007). Apart from threatening to

reduce the ranks of the Judiciary and drain the collective corps of judicial experience and

expertise, inadequate judicial salaries pose constitutional dangers, including most apparently that

"qualified citizens would be discouraged from seeking judicial office" if judicial pay lags far

behind comparable employment, thus imminently threatening to compromise the Judiciary's

effectiveness and its constitutional status as a co-equal branch of government. Id. As the highest

court of another state aptly observed, "Without adequate compensation, a competent judicial

system is not possible." Goodheart v. Casey,555 A.2d 1210, L2l3 (Pa. 1989).

27. For judicial compensation to be constitutionally adequate, it must "provide

judges with a level of remuneration proportionate to their learning, experience and elevated

position they occupy in our modern society. Inherent in this definition is the increasingly costly

obligations ofjudges to their spouses and families, to the rearing and education of their children

and to the expectation of a decent, dignified life upon departure from the bench." Goodheart,

555 A.2d at 1212.

28. New York courts have recoenized, more generally, that the Judiciary's status as

an independent and co-equal branch of govemment confers an inherent power to order the

political branches to provide reasonable and necessary resources: "[W]hen legislative

appropriations prove insufFcient and legislative inaction obstructs the judiciary's ability to

11



function, the judiciary has the inherent authority to bring the deficient state statute into

compliance with the constitution .'o New York County Lawyers ' Ass 'n v . New York, 7 45 N.Y. S.2d

376,388, 192 Misc. 2d 424,436 (N.Y. Sup. Ct. N.Y. Co. 2002). The courts of other states have

applied this principle directly to judicial salaries. For example, the lllinois Supreme Court has

held that its "adminishative authority over the judicial branch carries with it the corresponding

authority to require production of the facilities, personnel and resources necessary to enable the

judicial branch to perform its constitutional responsibilities," including payment of the judicial

salaries required by law. Jorgensen v. Blagojevich, Sll N.E.2d 652, 667 (Ill. 2004).

The Compensation Clause Prohibils the Discriminatory
Diminution of Judicial Comp ens ation

29. Consistent with these general principles ofjudicial independence and separation

of powers, the New York Constitution specifically protects judicial salaries against interference

by the political branches of government. The Compensation Clause, found in Article VI, $

25(a), provides that ajudge's compensation shall not be diminished during his or her term in

office:

The compensation of a judge of the court of appeals, a justice of the supreme

court, a judge of the court of claims, a judge of the county court, a judge of the
surrogate's court, a judge of the family court, a judge of a court for the city of
New York. . . , a judge of the district court or of a retired judge orjustice shall be

established by law and shall not be diminished during the term of office for which
he or she was elected or appointed.

New York's Compensation Clause closely parallels that of the United States Constitution, which

provides that federal judges "shall, at stated Times, receive for their Services, a Compensation,

which shall not be diminished during their Continuance in Offrce." U.S. CoNsr. art. I[ $ 1.

30. To ensure the continuing adequacy of judicial compensation, the Framers

understood that salary increases would be necessary from time to time to account for

contingencies such as economic changes. THe FepenAllsr No. 79. The Framers thus adopted a
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constitutional design by which the executive and legislative branches have a duty to ensure that

judicial compensation not become so "penurious and inadequate" as to impair the Judiciary's

independence or its proper place in the separation of powers. Id.

31. In light of the pulposes of the Compensation Clause, courts have held that it

"offers protections that extend beyond a legislative effort directly to diminish a judge's pay, say,

by ordering a lower salary." United States v. Hatter,532 U.S. 557,569 (2001). The

Compensation Clause also prohibits indirect diminution in salaries if judges are treated in a

discriminatory fashion. See id. at 576-77. ln Hatter, as set forttr above, the United States

Supreme Court declared unconstitutional a Social Security tax because it "effectively singled out

then-sitting judges for unfavorable treatunenf' as compared to other federal employees. Id. at

561. By freezing judicial salaries in the face of inflation - thereby effectively reducing them -
but not the salaries of virtually all other State employees which have been increased to keep pace

with inflation, the Legislature and the Executive here, too, have "effectively singled out then-

sitting judges for unfavorable treatment." As in Hatter, they have diminished judicial

compensation in a discriminatory fashion.

Defendants Ilave Violated Their Constitutional
Obligations

32. New York State last adjusted the compensation of State-paid judges nearly a

decade ago, on January 1,1999. See L.1998, ch. 630 (amending JuolcnRY LAw art. 7-B). In

the last 20 years, the State has adjusted judicial pay only one other time. SeeL. 1993, ch. 60.

33. The State's judges have not received so much as a cost-of-living adjustment in

the last nine years, even though inflation has aggregated approximately 27 percent over that

period. See NCSC Reponr at 10. The real value of New York judges' salaries - their actual

purchasing power 
- has thus diminished by at least that amount since they last received a salary

adjushnent.

13



34. New York's judicial pay freeze is the longest in the Nation. Every other state

and federal judge has received at least one and in some instances several pay adjustrne,nts since

1999to keeppacewitheconomicreality. SinceJanuary 1,L999, trial judgesof theother49

states have received annual pay increases averaging over 3.2 percent and cumulative increases

averaging over 24 percent. NCSC Rrponr at 10.

35. As a result, New York judges' salaries have fallen far behind their colleagues in

other states. The NCSC found that New York ranked 48th out of the 50 states in judicial pay

when adjusted for statewide cost of living; and since that report was issued, Oregon, a state that

had lagged behind New York in that measure, increased its salaries, causing New York to fall to

49th. Even this woeful status, however, may not fully reflect the inadequacy of the

compensation of many New York judges. The ranking presupposes a statewide weighted

average cost of living, and many of New York's judges live in New York City and surrounding

counties where the cost of living is higher than the statewide average.

36. New York judges also now earn far less than federal judges. ln January 1999, a

New York Supreme Court Justice earned the same as a United States District Judge. Since then,

federal District Judges' salaries have increased by over 20 percent - to $169,300 - leaving

State Supreme Court Justices more than $30,000 behind, and this gap may soon grow wider.

Judges of other major trial courts upstate - including the County Court, which tries the most

serious crimes, and the Family Court, which presides over matters affecting the lives and welfare

of children even further behind.

37. This growing disparity between New York State judges and federal judges is

even more egregious in light of the fact that, for most of the last century New York State judges

earned significantly more than federal judges. For example, in 1909 a New York State Supreme

Court Justice earned $17,000 a year, and a United States District Judge earned $6,000 a year. [n

1935, in the midst of the Great Depression, a New York State Supreme Court Justice earned

t4



$25,000 ayear; a United States District Judge earned $10,000 ayear. The amount earnedby

State Supreme Court Justices in 1909 and 1935, when adjusted for the changing value of the

dollar, significantly exceeds what judges are paid today.

38. This radical diminution of New York State judicial compensation is not the

result of any policy disagreement in the State about the importance of adequate judicial salaries

or what specific changes are necessary to restore adequacy to the State's judicial pay regime.

Virtually every top ofhcial in New York govemment has acknowledged that judicial salaries

should be increased. Newspapers, bar associations, business leaders, and public interest groups

have uniformly called for these judicial pay increases and have specifically supported the

particular reform measures and adjustrnents which Chief Judge Kaye has proposed. See 139.

Likewise, judicial leaders in other states have taken notice of New York's judicial pay crisis. On

January 30, 2008, the nationwide Conference of Chief Justices adopted a resolution expressing

its support for "[a]dequate compensation for all members of the state and territorial judiciaries"

and "[t]he efforts of the Chief Judge of the New York Court of Appeals to resolve the

compensation crisis."

39. Recognizing this dramatic erosion in the value ofjudicial salaries, Chief Judge

Kaye submitted legislative proposals for introduction by the State Legislature beginning in its

2005 session and continuing into the present session. See OCA 2005-29, OCA 2006-73, OCA

2008-88; see also FY 2007-2008 Budget, N,Y.S. Unified Court System; FY 2008-2009 Budget,

N.Y.S. Unified Court System. While these proposals differed in some respects, they uniformly

called for pay parity between Justices of the New York State Supreme Court and federal District

Judges and for the fixing of salaries of other State-paid trial court judges and of appellate judges

at specified fractions of the salary of a Justice of the Supreme Court as follows:

o Each Judge of a County, Family or Surrogate's Court to earn 95%o of a

Supreme Court Justice's salary (unless such Judge already were paid at a
gteater fraction, in which event that greater fraction would be continued);
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Each Judge of the Civil Court or the Criminal Court of New York City, and
each Judge of a District Court, to eam 93% of a Supreme Court Justice's
salary;

Each full-time Judge of a City Court outside New York City to earn9AYo of a
Supreme Court Justice's salary, and each part-time Judge of a City Court
outside New York City to earn the same fraction of the lowest-paid full-time
City Court Judge's salary as he or she theretofore was earning;

Each Judge of the Court of Appeals and each Justice of the Appellate Division
and of the Appellate Tenn to earn the same percentage of a Supreme Court
Justice's salary as he or she theretofore was eaming; and

Judges having certain administrative responsibilities (such as adminishative
judges, chiefjudges of City Courts outside the City of New York, presidents
of District Court Boards of Judges) would earn proportionately adjusted pay
differentials.

40. The Chief Judge's legislative proposals also athacted the unequivocal support

of the Senate, Assembly, and Governor at various times, albeit none of these proposals has

secured the passage by both legislative Houses and approval of the Governor needed to become

law. Instead, the Senate has approved variations of the Chief Judge's proposals twice (S. 5313,

in April 2007; S. 6550, in December 2007); the Assembly has approved another variation once

(A. 4306-8, in March 2007); and the Govemor's predecessor offered his own variations in his

respective 2007 and,2008 budget submissions (S. 2106 [20071; S.6806 [2008]). While none of

these variations was identical in all respects, each faithfully included the same provision for pay

parity between Justices of the Supreme Court and federal District Judges, and for pay adjustment

of other trial and appellate court judges as the Chief Judge had proposed.

41. Despite the consensus on the merits of these specifically enumerated judicial

pay increases, New York has repeatedly failed to do what every other jurisdiction in the Nation

has done at least once in the last nine years. Attempts to implement judicial salary increases

have repeatedly fallen victim to unrelated political issues among the State's poiiticians, who have

repeatedly put their own interests ahead of their obligations to the Constitution and the Judiciary

- a branch of govemment that lacks the power or resources to protect its own interests in such
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political disputes. kgislators refused to adjust judicial salaries unless their own salaries are

increased at the same time, and a series of Governors refused to approve legislative pay raises

unless legislators agree to an oft-changing raft of initiatives reported to include campaign finance

reform, charter schools, education tax credits, congestion pricing, budget policy, racing and

wagering, and other unrelated initiatives. Each side ultimately was unwilling to compromise,

leading to continued gridlock and a string of broken promises with respect to judicial

compensation.

42. This gridlock has persisted for several years with little sign of progress. When,

in March 2005, Chief Judge Kaye provided the executive and legislative branches with a report

describing the woeful status of judicial compensation in the State and detailing the legislative

proposal to solve the problem, State leaders assured her that judicial salary reform was a priority

and would be forthcoming. But these promises of refonn were never kept'

43. Thus, in June 2005, then-Govemor Pataki proposed to increase the salaries of

all State-paid judges and to restore pay parity between State Supreme Court Justices and United

States District Judges. In so doing, the Governor stated that "[w]e need to continue to do

everything we can to attract the highly skilled professionals that have served our state so well,"

and he promised that "we can address this issue before the end of the legislative session, and

provide our judges and justices with the support they have eamed and deserye." John Caher,

Pataki Introduces Bill To Raise Judicial Pay, N.Y.L.J., June 6,2005. But the Govemor could

not deliver on his promise. Legislators were unwilling to approve a judicial pay increase without

a raise for themselves, and Governor Pataki was unwilling to approve a legislative pay raise.

44. This political dispute carried over into the State's budget process in each of the

next three years. tn 2006, as set forth above, Governor Pataki and the Legislature approved a

budget that included $69.5 million for judicial salary reform, again announcing their support for

Chief Judge Kaye's reforms. But despite the availability of these funds in the budget, the
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Legislature ultimately refused to adopt legislation necessary to implement the pay increases,

again because the members of the Legislature were unable to secure raises for themselves.

45. In 2007, the whole process took a step backward. The year began with the

inauguration of then-Governor Spitzer, who would soon speak publicly of the pressing need for

judicial compensation reform and say that he would deliver a pay increase for judges. By the

time the State's budget was approved later that year, however, it contained no funding for

increases in judicial salaries. lnstead, the funding for judicial pay increases - including

reappropriation of the funds that had been included in the 2006 Judiciary Budget - had been

removed altogether in the midst of unrelated disputes between the Governor and the Legislature.

Once again, legislators were unwilling to consider a judicial salary increase without the creation

of a commission that would set future salary increases for themselves, as well as for judges. See

Joel Stashenko & Daniel Wise, Judges' Raises Out of Budget After LasrMinute Bargaining,

N.Y.L.J., Apnl2,2007. Govemor Spitzer, in tum, was unwilling to finally enact any legislative

raise unless it was tied to unrelated political issues, including campaign finance reform.

46. The political stalemate continued throughout 2007. Govemor Spitzer again said

that judicial pay increases were forthcoming, but again reform did not come. [n March, the

Assembly approved a version of the Judiciary Budget that would have increased judicial salaries

to the levels proposed by Chief Judge Kaye, but agreement with the Senate and Governor Spitzer

was not reached and the budget as finally enacted made no provision for a judicialpay increase.

See A.4306-8. In April 2007, the State Senate passed a bill that would have increased the

salaries of all State-paid judges and restored the pay paxity between State Supreme Court Justices

and federal District Judges. The bill would have also created a commission responsible for

reviewing and, as necessary, increasing judicial and legislative salaries in the future. ^lee S. 5313

(2007). Governor Spitzer refused to go forward with any bill that increased both judicial and

legislative salaries unless the Legislature agreed to campaign finance reform. When the

Legislature refused to agree to campaign finance reform, the judicial pay bili died. When the
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Senate tried, in December 2007, to break the deadlock by passing a bill increasing judicial

salaries without an accompanyrng increase for legislators, the Assembly refused to support it,

lest legislators lose a bargaining chip in their ongoing fight with the Governor to secure a pay

raise for themselves. 
^See 

S. 6550 (2007).

47. To this day the logiam continues. On Wednesday, March 12,2008, Governor

Spitzer announced his resignation. The very next day, his successor David A. Paterson

acknowledged "the need to find a way to raise . . . fudicial] salaries because we are tqiing to get

the best and the brightest to stay on the bench, knowing that their salaries are not even up to first

year associates at major law firms." Joel Stashenko, Citing Economy, Paterson Says Chances

For Raise 'Very Dfficult',N.Y.L.J., Mar. 14,2008, at l. But the new Governor admitted that

"obviously'' there is a linkage between legislative and judicial pay increases - a linkage he

would like to break but that "has not worked to this point." Consequently, he said, it would be

"very difficult" to increase judicial salaries. And while, as set forth above, the enacted 2008-

2009 budget purports to contain funds for judicial salary increases, the Legislature refuses to

pass and the Govemor has not signed necessary legislation implementing these increases because

they remain linked with and deadlocked over legislative salary increases.

48. The Judiciary thus remains caught in the middle of controversies that have no

relationship to the merit of judicial pay increases - a situation that has gone on for years and

shows no signs of resolution. This situation demeans the Judiciary, turning it into a political tool

to advance unrelated agendas and economic interests of the other branches of government. Such

linkage has been seriously criticized by numerous independent, outside authorities, including: the

ABA Standing Committee on Judicial Independence; the National Center for State Courts; the

Chief Justice of the United States in his year-end report on the federal Judiciary; the report in

1976 of a National Commission on Executive, Legislative, ild Judicial Salaries; and the

American College of Trial Lawyers.
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49. The Legislature and the Executive have been far more attentive to the needs of

other State employees. Over the last nine years, the State has repeatedly increased the salaries of

such nonjudicial employees, many of whom are paid pursuant to collective bargaining

agreements concluded by the State, ratified by the Legislature and approved on the State's behalf

by the Govemor then in office. See generally Cwtt SnRvlcE Lew art. 14; Clvu, Senvrce Law $

130. Likewise, the State routinely grants senior attorneys in the legislative and executive

branches periodic compensation increases. In total, approximately 195,000 New York State

government employees have received regular salary increases during this period. The State has

explicitly disqualified UCS judges from the periodic salary-review system applicable to other

State employees. See Crvrl Snnvrcn Law g 201(7)(a).

50. The pay increases granted to other State employees have aggregated atleast 24

percent since 1999, ensuring that they would keep pace with inflation. See NCSC Reponr at 10.

Some State employees have received even larger pay increases. For example, in January 1999

the highest salary on any of the State's published salary schedules was approximately $l 16,000

- about $20,000 /ess than a Supreme Court Justice's salary. By 2008, the salary at that pay

grade had increased over 30 percent to about $152,000 thousands more thanthe stagnant

salary of a Supreme Court Justice. See Ctvtt SEnvrce Law $ 130.

51 . Although a small number of other State officials, including legislators, have not

received salary adjustrnents since 1999, the effect on judges has been considerably more severe.

New York State legislators are already among the best-paid in the Nation. They rank third in

absolute terms among those states that pay legislators an annual salary. See NAT'L CoNrnnpNcp

oF SrATE LBctsr,cruRES, LEGIsLAToR CoupnNserloN 2007. Even when adjusted for cost of

living, New York legislators still rank sixth in the Nation, compared to 49th in the Nation for

New York judges. Moreover, New York legislators are able to hold outside jobs, and in some

cases, they hold quite lucrative ones. But judges constitutionally and ethically are prohibited

from offsetting their stagnating salaries with additional employment, except in limited
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circumstances. .See N.Y. Coxsr. art. VI, $ 20&)@);22 N.Y.C.R.R. $ 100.4. Judges also are the

only high State officers to serve lengthy terms of office - up to 14 years, sometimes extended

- and thereby assume the unique public trust of continuing in service without timely pay

adjusfunent over the many years of their terms. Additionally, legislators and executive officials

have the capacity directly to engage the political process to increase their salaries. By conffast,

judges do not have a direct appropriation power and ethically must refrain from most political

activity. Judges are thus virtually the only State employees whose salaries have been frozen

without any meaningful recourse.

52. Because judges' salaries have remained frozen, while most other salaries have

at least kept pace with inflation, judges have fallen far behind nonjudicial professionals with

comparable education and experience. Even many public-sector employees in New York,

including experienced attomeys, eam significantly more than the State's judges. For example,

according to the NCSC:

The deans of New York State's public law schools each earn at least
$215,000, almost $80,000 more than a Supreme Court Justice;

District Attorneys in New York City earn $190,000, almost $54,000 more
than a Supreme Court Justice;

The New York City Corporation Counsel eams $189,700, over $50,000 more
than a Supreme Court Justice;

Attorneys in the State Comptroller's Office earn up to $160,000, over $20,000
more than a Supreme Court Justice;

Over 775 medical doctors employed by the State eam more than a Supreme
Court Justice;

Over 1,350 professors in the State and City University systems earn more than
a Supreme Court Justice; and

Over 1,250 public school administrators, including elementary school
principals, qrrn more than a Supreme Court Justice.
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53. Judicial salaries also fall well short of the compensation of private-sector

attomeys in the State, and the disparity continues to grow apace. ln 2004, the New York State

Bar Association found that the annual compensation of senior partners at firms with ten or more

lawyers averaged $350,000 statewide - more lban two and one-half times the salary of a

Supreme Court Justice. Since 2004, the pay gap between private-sector lawyers and New York

judges has accelerated. In 2007, New York City's largest firms paid their first-year associates,

many of whom are not even yet admitted to the bar, salaries substantially more than those of any

State-paid judge, and even paid these newly-minted lawyers considerable bonuses above their

salaries. The compensation of senior parhrcrs at those firms, whose experience is more

comparable to judges, is many times higher.

54. Even some nonjudicial employees in the New York Judiciary now eam more

than judges. In fact, hundreds of Judiciary employees receive salaries in excess of what the

State's lowest-paid firll-time judges receive. ln some cases, nonjudicial employees earn more

than the judges for whom they directly work. This situation, which demeans the judicial offrce

and impairs effective courhoom management, will only get worse ifjudges do not receive a pay

increase soon, as most nonjudicial court employees receive automatic annual pay increases

pursuant to collective bargaining agreements ratified by the Legislature.

55- As befits members of a co-equal branch of govemment, New York judges have

traditionally been drawn from among the most experienced members of the legal profession.

Service on the State Supreme Court requires a minimum of ten years' admission to the bar, and

the average experience of a new Justice is currently over 18 years. But if the State continues to

pay judges less than associates fresh out of law school, and much less than senior lawyers in the

private sector - with no prospect of regular salary adjustrnents - that cannot help but

discourage the fittest, most experienced attorneys to seek the bench, thus threatening to impair

the effectiveness of the Judiciary for years to come.
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56. Many State judges have stated, publicly and in surveys conducted by the NCSC,

that they are unable to keep up with increasing expenses and support their families without

taking on debt burdens. Between 2004 and 2007 alone, for example, the number of New York

judges who took loans against their pensions quadrupled. Many judges have stated that such

burdens will soon leave them with no choice but to leave the bench solely for financial reasons.

Some judges have already done so, and the much larger number of departures that the ongoing

pay crisis is sure to encourage imminentty jeopardizes the collective corps ofjudicial experience

and expertise on which the proper adminishation ofjustice depends.

57. For those judges that remain on the bench, morale is at an historic low point.

Although our judges continue to uphold their basic constitutional duty to hear and decide the

cases before them, low morale tlreatens to impair the effectiveness of the Judiciary.

58. The foregoing facts demonstrate that the defendants have violated their

constitutional obligations. By abdicating their constitutional duty to provide adequate judicial

compensation and by subordinating judges' needs to their own political interests, the Legislature

and the Executive have violated the constitutional separation of powers, which establishes the

Judiciary as a co-equal branch of government.

59. The Legislature and the Executive also have discriminated against the Judiciary,

allowing the real value ofjudicial salaries to diminish by over one quarter at the same time they

were regularly increasing the salaries of other State employees. This disproportionate

diminution in judicial salaries violates the Compensation Clause and threatens to undermine the

independence and effectiveness of the Judiciary.
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60. In light of these ongoing violations of the Constitution, this Court can and must

order that the State's Judiciary be paid the amounts that the political branches agree that the

Judiciary is entitled to but that those branches have refused to provide.

AS AND FOR A F'IRST CAUSE OF'ACTION

Violation of the Separation of Powers
and the Independence of the Judiciary

@y Failing to Provide Adequate Judicial Compensation)
(New York State Constitution, Article VI)

61. Plaintiffs repeat the allegations of Paragraphs 1 through 60 as though fully set

forth herein.

62. To preserve the separation of powers and the independence of the Judiciary, the

Constitution imposes on the State an absolute duty to establish, fund, and disburse adequate

judicial compensation. See N.Y. CoNsT. art VI.

63. To meet the constitutional requirements of adequacy, judicial compensation

must be proportionate to the learning, experience, and position of judges, and it must be

commensurate with the duties and responsibilities of judges in our constitutional system of

government.

64. If the political branches fail to fulfill their constitutional obligation to furnish

adequate judicial compensation, this Court has an inherent power to order an appropriate

remedy.

65. The State has frozen judicial salaries for over nine years, during which time the

cost of living in New York State has increased dramatically. By any measure, including:

what New York State judges were paid historically,

what judges in other States are presently paid,

what federal District Judges are presently paid,

24



o what attorneys in significant positions in public service eam,

o what attorneys in private practice earn, including first-year lawyers in firms in
major cities where many of the judges are located,

r what professors and deans of New York law schools earn,

o what is necessary to provide compensation proportionate to the position which
judges occupy in our society, and

o what the Executive and the Legislature have conceded in various proposals to
be an adequate salary,

there can be no question that the salaries of New York State judges have been permitted to

decline to a level that is constitutionally inadequate.

66. Notwithstanding the broad agreement by the Executive and both Houses of the

State kgislature that it is necessary and appropriate to bring the judicial pay of New York State

Supreme Court Justices in line wittr the compensation of federal District Judges and to adjust the

salaries of other State-paid trial and appellate judges to the adequate levels proposed by the Chief

Judge, the State has failed to act. This conduct by the other branches of govemment - their

refusal to provide adequate judicial compensation - is an abuse of power by the Executive and

the kgislature. It undermines the independence of the Judiciary and violates the separation of

powers.

67. Defendants have violated Article VI of the New York State Constitution. The

judicial salaries codified in Article 7-8, sections 221 through 221-i, of the Judiciary Law are

unconstitutional.

68. A judicial determination is necessary to resolve the legal issues, to declare the

rights and duties of the parties concerning judicial compensation in this State, and to provide a

remedy for the constitutional violations pleaded in this Complaint.

69. Plaintiffs have no adequate remedy at law.
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AS AND FOR A SECOND CAUSE OF ACTION

Violation of the Judicial Compensation Clause
(By Singling Out Judges for Specially Unfavorable Treatment)

(New York State Constitution, Article VIn Section 25(a)

70. Plaintiffs repeat the allegations of Paragraphs I through 69 as though fully set

forth herein.

71. Article VI, $25(a) of the New York State Constitution provides that judicial

salaries shall not be diminished during a judge's term in office. This provision prohibits direct

diminution in salaries, as well as diminution of purchasing power that affects the Judiciary

disproportionately, as compared to virtually all other state employees.

72. As a result of defendants' repeated failures to increase judicial salaries since

January 1999, the real value of judicial compensation has diminished by 27 percent. This

diminution has had discriminatory adverse effects on the Judiciary in that defendants repeatedly

have increased the compensation of virtually all other 195,000 State employees dtring the nine-

year duration of the ongoing judicial pay freeze, thus permitting the wages of such employees,

but not of judges, to keep pace with inflation. Of the relatively few State officials denied pay

adjustnents during this time, judges comprise the overwhelming majority. Moreover, judges

uniquely bear the constitutional and ethical limitations against supplementing State-paid income

with outside employment, constitutional and ethical restrictions against engaging the political

process to seek redress for their frozen compensation, and the public trust of serving long terms

of office despite the State's persistent failure to adjust their compensation during the pendency of

such terms. As such, defendants have targeted the Judiciary for uniquely discriminatory and

inferior freatment resulting in a diminution of their compensation. Judges have been singled out

for specially unfavorable treatment.

73. In addition, defendants have targeted the Judiciary for discriminatory and

inferior treatment with regard to compensation by using the salaries of judges, but not of other
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State officials, as hostages to the achievement of unrelated political interests. As judges bear

unique constitutional and ethical obligations, ffid corresponding incapacities to obtain

meaningful redress in the political process, taking the Judiciary hostage is uniquely harmful.

74. Defendants have violated Article VI, $ 25(a) of the New York State

Constitution. The judicial salaries codified in Article 7-8, sections 221 through 221-i, of the

Judiciary Law are unconstitutional.

75. A judicial detennination is necessary to resolve the legal issues, to declare the

rights and duties of the parties conceming judiciat compensation in this State, and to provide a

remedy for the constitutional violations pleaded in this Complaint.

76. Plaintiffs have no adequate remedy at law.

AS AND FOR A TTIIRD CAUSE OF'ACTION

Violation of the Separation of Powers
and the Independence ofthe Judiciary

@y linking judicial salaries to legislative salaries
and other unrelated political matters)

(New York State Constitution, Article VI)

77. Plaintiffs repeat the allegations of Paragraphs I through 76 though fully set

forth herein.

78. The separation of powers and the constitutionally guaranteed status of the

Judiciary as an independent, co-equal branch of govemment impose a duty on the executive and

legislative branches to set judicial compensation independently, on the merits, and not to tie the

provision of such compensation to issues unrelated to the Judiciary. 
^See 

N.Y. CoNsr. art VI.

79. By holding the setting ofjudicial compensation hostage to issues unrelated to

the Judiciary, the Executive and the Legislature violate the separation of powers and subvert the

independence of the Judiciary. Defendants undermine the co-equal status of the Judiciary - a

27



coordinate branch of government 
- by making the setting of judicial compensation dependent

on the political willingness of legislators to increase their own salaries. Additionally, by

involving the Judiciary in the Legislature and Executive's unrelated political agenda to which the

fate ofjudicialpay increases is tied, defendants violate the separateness and independence of the

Judiciary guaranteed by the Constitution.

80' Defendants have conceded both in word and in the repeated proposal and

passage of specific legislation that current judicial compensation should be increased to the

levels proposed by the Chief Judge and reflected in such legislation.

81. For the purpose of linking judicial compensation to political issues unrelated to

the Judiciary, defendants have refused to enact into law the very judicial salary measures which

they concede are necessary. Having conceded the propriety and necessity of these pay

adjustments, defendants' misuse and demeaning of the Judiciary by holding judicial pay hostage

in this manner constitutes an abuse of power by the Executive and the Legislature, subverts the

independence of the Judiciary, and violates the separation of powers.

82. Defendants have violated Article VI of the New York State Constitution. The

judicial salaries codified in Article 7-B, sections 221 through 221-i, of the Judiciary Law are

unconstitutional.

83. A judicial determination is necessary to resolve the legal issues, to declare the

rights and duties of the parties concerning judicial compensation in this State, and to provide a

remedy for the constitutional violations pleaded in this Complaint.

84. Plaintiffs have no adequate remedy at law.
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PRAYER FOR RELIEF

WHEREFORE, plaintiffs pray for judgment against defendants as follows:

1. As to the first cause of action, a declaratory judgment pursuant to CPLR $ 3001

that the Executive and the Legislature violated the independence of the Judiciary and the

separation of powers guaranteed by Article VI of the New York State Constitution by failing to

provide adequate judicial compensation;

2. As to the second cause of action, a declaratory judgment pursuant to CPLR

$ 3001 that the Executive and the L,egislature have violated Article VI, $ 25(a) of the New York

State Constitution, by heating judges in a discriminatory fashion, permitting judicial

compensation to diminish by virtue of inflation while raising the salaries of virtually all other

employees of the State ensuring that those State employees, unlike judges, would not fall behind

the cost of living; and by taking as hostage to other issues judicial compensation but not the pay

of other State officials;

3. As to the third cause of action, a declaratory judgment pursuant to CPLR $ 3001

that the Executive and the lrgislature have violated the independence of the Judiciary and the

separation of powers guaranteed by Article VI of the New York State Constitution by linking

judicial salaries to unrelated issues and thereby refusing to enact into law reforms of judicial

compensation which defendants have conceded to be necessary;

4. An order, pursuant to CPLR $ 5011 and $ 3017(b), fixing the salaries for the

judges of each State-paid court, between a date no later than April l, 2005 and the date judgment

is entered in this action, as follows: (a) the salaries of Justices of the New York State Supreme

Court shall be equal to those of United States District Judges, pay paxity which the Executive and

the kgislature have conceded is appropriate; and (b) the salaries of all other State-paid judges

shall be fixed at amounts reflecting those relationships to the salaries of Justices of the Supreme

29



Court urged by plaintiff Chief Judge in legislative proposals submitted to the Legislature by her

offtce between 2005 and 2008, and separately endorsed by the Executive, Senate, and Assembly;

5. An order, pursuant to CPLR $ 501I and $ 3017(b), compelling the State timely

to remit to the judges of the State-paid courts such amounts as directed by the Court; and

6. Such other and further relief as this Court may deem just and proper, together

with the costs and disbursements of this action.
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