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ASSOCIATION OF PROFESSIONAL RESPONSIBILI , '  LAWYERS

February  S ,  1g93
Boston, MA

The Association of professionar Responsibirity Lawy:,r^, nrgt gt J!-,e Marriott coprey pracefi3,:::T;y"1?ff?'3:Jl;.";:iii!v; F;b;;;;'i i, ioo;. M;..k riu?,i,on convened the

Yqrk Harr ison, president
joLn lty'eiss, president_Etect
Detn Hosner,  Secretary
David Rosenfeld,  Treasurer
u. tane Karpman, Director
t t ten Pansky, Director
Cornel ia Tui te,  Director

ABA Staf f :

Cassie Dal la Santa,  Assistant
Jeanne Gray, Director

,  Absent:

Steven M. Smoot, Director

Regulat ion Counsel

1. Anfrroval  of  Minutes

The minutes of  the October
nespons ib i l i t y  Lawyers  were

26'  1990 meet ing of  the Associat ion of  professionar
approved

2.  Bus iness

Treasurer 's.report w?119ttp1ed by the membership. president Harr ison introducedeach commit tee chai r  ano n id  ea.n i rpo i f ; ; th ; 's rar t  up act iv i t ies  of  h is  or  hercommit tee.

cornel ia Tuite'  chair.  of.  the Publ icat ions committee agree.d to wri te the committee,s.
ll'.l,Tlf irJ::?i"tffi;iTrto i[' n'ore'.[-nii'L';;;.'-and soriciteJarticres ror each
Ron Mal len'  chair^of  the.  Expert  wi tness commit tee, reported that he had contactedcommi t tee  members  and;5 ; i ;  p rou io" ; i ; r ; ' r "o " r ,  to  the  membersh ip  a t  the  AnnuarMeet ing .
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Timothy Burke'  chair  of  the Law Firm Ethics commit tee wrote to ai l  interested membersand received 14 responses. rne commii l ; ; i l i ' . t rov,  i i f i l ia l t ] r rn compriance toModel Rule 5 '1 'J2l  
'mecrranis- t" ,o 

iount l iv  uno'r isorv.  ionir i " is ' - 'e*r ics opinions on#i313Hfli;',',',',3i:g:i:liiH*:l*5*i1.Tf#"".',';n",i'i",o,""ti""rouu,.ugu
George overton, chair of the Byraws committee, was absent.

ilg?'#."?'i".#i,r??[ |J,'I';JJ3':? 33'#?ii^.,;sil,,:?,:., besun contactins state,
Professor Howard.Messing, cht ' t , : j , l !9 

f-{mission,s committee wi i l  coi leet unpubrishedopinions and caselaw on tf i .  iot i .s ions area and disseminate tne inrormation asneeded .

Professor Melvin
the  meet inq  and
Snoeyenbo! and
Cred i t .  Inc .  case.

Lewis.  was. appointed Chair  of  theagreed to  d ra f t  an  amicus  br ie f  in
Commit tee fol lowing
Doug las  W.Stephen T. Lyons n the

Amicus Brief
t he  appea l  o f

3 .
f R

1f?il.13i,3;,ig,tJ,E"""::.il"J"I?":jl.:lg:,,?1,:,ulo wiliam E. Hornsb y, Jr,,counsert?..'ff ,tlto',fl T,T;i:",1;l"ffjf *;iltiiii#9q",,*.'riiir?l;''i"?'**;i,Slil',ft',.l^?!H:'ff .'[3f,'#:'fl l'"1."''i1,,,".::]..^r:*n5t'T;[ti:l'HJ'U*i"ffi?sLTi li,';, H,? fl :?'[l lH g:g;, lv"*:" :.=i ;l i ; * fl : tT ll Jl ffi"# ?: ft i?, n.countrv and asked for Mr. Berryrs comment as aisJiiii;:il;;,j; 'r:ll

dismissar from the firm *ui uui";.q1,6!E-il;ffi#if,,?,.,fl,"?:ifl:x_ff'3,:;:ssar wasp,,',"J:{,y}, Ji}F#frX*e*:^u,?^oJ5lt i,giii:Ull),.the_opposite resurted. rn, ,v"__, r t ror  ur re v .  uewey.  Eta i lent in !_o,  bgO NyS2d 237.4 ( r_gglT,  f i l r . i i t i ry  was held for  an3 iJ#,:: J:'l?,,',13' iill: I?Imm::: ; -'Ll: 
'i;:' " * exp u n se me nt r u I e ro r a r I

a.
Many casei and situations were shared among mqTqe-rg -of the group. There are twonew Florida cases:. rrorioa sai v. B;;;;6b"s'b"l i-o ts_1;ir.gbzi, iosts of the defensew e r e a s s e s s e d a g a i n s t t n e � g ; m r s u c c e s s f u | d e f e n s e ; @ , 6 o 8
so '2d  18  (1992) ;  fa i lu re  to  "oop ' " ta te  i s  J "nurg ;arone even i f  respondent  de fendsagainst at other charges. a rv.ir- v"it"c;r";i;?'Rppeats case, lGcr v_srara, oty,:hKi?,:,J:f":,* :,1:r^il^ryV-iii!!' ) izfizp2), states trrat it weider,s

dismissed complaintt biier-tn,"u v-"u''r. s6;" ,. F'g'=t^""#[nr"fli!tJ5f 1,"6fi,, n.,othat there esists gn ,.g."oirt" piiri i"gu onrne puffi?-i.,ti i"n io-,'. '?ke a compraintasainst a member o.f--,1" i"i;;;;i;"uui oi'rioii i 'u'. ' witn prnii""p'r#u"dings there mayno longer be room for immunTty. t tot lce " i  p" i i" i iar suit  may b'e more necessarv.
ifl[:l?'; ,iil3,]f%1,""!f;," *llg','1;ffi,.,nl';;''J' and Frorid"-uno cutii;,'^i;l:;"
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6 .

7 .

James.P. Ulwick,  Bal t imorg, Maryland and Jamesdis.cussed the bala.ncing oi i ighis 'and dut ies whengu ide l ines  on  th is  i ssue are  a i ross  the  board .

S.  Bo lan ,  Bos ton ,  Massachuset ts
oocuments  a re  misde l i vered .  The

5. Ethics Compl ianee Audi t

Robert E' o'Mal ley'  Vice chairman & Ll ls-s Prevention. counser for Attorneys Liabir i tvAssurance Society-,- tnc' ,  wi ln' i^ i ton, o.c.,  o.r" i io.o what,a tvpicar audit  might eniair .He stated tnat atAS g;h"i.riv'. 'o=.^g! t tibli"i '0.v, in a fiim'ini turt, to aij parrnersrrom the middr" 
:Ltndjt;;;; J[.^^il",ur!]t '{oi,iau n", i";; ';; j;ct areas rrom which95% of clairns "?T:: 

1ng;" ' t . . i r i iect areas incrioe:^Trusts anoEsi i tes, Financiarlnst i tut ions' Li t ioat ion and tnsuraf ice oeiense, 'J, i i  corporate .nJ d""rr i t ies. Mr.o'Malley predicied a oia-al i l -" i 'ung" in tni-nexitun y"urr.  He stated that partnerswourd be ress autonomour uno nuve more inst i tui ionar supervision.
George A' Kuhlman' Ethics counsel,  ABA center for professional Responsibi l i tydiscussed ABA effort i  i^-q,"r i tv 'Jo.ntrol,  p." i  i "r i"w, and competence. He discussedthe 198o ALI /ABA Moder i " " r 'h" r iu*  i i ; i ; :  

' i l ;g ray 
areas ihcrude responsib i r i t ies  o fsupervisory lawyers and noniuwy"r employees in law f irms.

The panel included John A' weiss, respondents'  counser from Tai lahassee, Frorida,El len A' Panskv' re-spondent 's cou.nser' trom ioi  nngeres, cari fornia and Harr iet L.Turnev, chief Bar c6un;.r; i ';;;i i, Aiir-on;:"M;. Turney reported that Arizona hashad a diversion program since Jinuary 1gg2. Arizona deveroped i ,  program byexpanding the optio'ns or tne prJo:q,i";;;.-'p;;;rist. ineie'5r."t*o primary diversiontracks MAp (Membersnip AJsistalc.e- elooiamTlni rovrAp i;; orti.. MembershipAssistance Prooram). A breach ot rvrap 6; ioi l ib rr i i '0. ' rnu, l iur to end probation.I['"'ff:iJ'l['lTn'lfrtmill;*ttji*rulill,:' A rure providins civir immuniiv ro'
Ms' Pansky stated whi le the whole cal i fornia discipl inary.system is supposed to be on atast track, i t  st i l l  takes from B to e;; ; i ; ; ' i ; r" ; ; ; iur.  

-c 'ur irbi ; ; ; 'h;,  
recentry accepteda form stipulation' This gtipu-latlon is conriaentli 'uno ii ionsiii;;; , contract, a breachof the st ipulat ion.carr ies i tJJ*n-ran-ct ion. Ms. Fansty , tut.olnut-rgr. .rents in r ieu ofdiscipt ine are dif f icurt to nugoi; ; i ; .  n..pono.ni,  i  rr i  gg,.nl t  .urJ.uir i tv.  warningletters are issued althougfi- ih;; i r . .not ' in tne prtcedurar rutes.- bosts_are mandatoryfor publ ic reprovals and ibovu. bJriro;r;  i ; ; r  Tul i  , ,urred i ts second Ethics schoor.

Mr'  Weiss stated-that minor misco.nduct can be diverted.without an admission ofculpabi l i tv '  The fai lure to "o-p-t i  is t iuateo ul*ui 'aggravating factor in Frorida.
iJS3fl'fri^f"l"l'oJ;18H':'i;,,.Xilhe oi"ipi^uiv !vJt.'. a relpono-ent cannot veto a

( ,
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Lawyers should take into account:^(1)the type of  document misdel ivered -  is  i t  workproduct or opinion.ygrk-qlo;;;i; rzi tne ;r;Li;;, ryf11.*ni;ii;;; reacted uponreceipt; (3) precautions taken foiproper olrriuJiv;"ano i+t-;; i i l" i i ;f detiverv.. Mr.Ulwick recited f ive factoi,  ,r .O"in an'alysis: ( i ) , ieu.onableness, (2) number ofeXly':il"Jl^1i',:',T:lt;li'."mi".t .1:?1""'J )J,'?ot,."tiiii.iio,i,'ind rsr ii tne

Mark Aultman' columbus, ohio and Gerald Markle-, , !o:.angeles, cal i fornia reported onselected reoulat ions tor wnicn nFnr .1oni"on. io.rt .uk]ng - proactrve poricy stance.These inctu-ded: .statute ot rimiiationrliati.ieil,o].l jorure-requiremunt, 
tor. disciptinarycounsel '  and avai labi l i ty ot reini i i tement in drr-cai"s. rur.  Auitmuii  ,rggurted thatd isc ip l inarv  cases 91oyio nave ' t ' i tu t r tu  o f  r imi ta tLns.  per iod.  tv ta t f ract ice cra ims have al imitat ion period' n11 Qii^t  kt*ryqn stated that the roc.ar bar in l ;s Angeres hasf;:t5,1.Hl.,j:1"*".: n::,*;L;]jTj*q,?,if:i?Ii{ir action to three years rrom the date

\

B .

;3",3:',?i,11ff:#i'rSil:jint "i'inl'lri';;liJ'??'J^XT:lJ.lJl:'?,Y.?:J;"il.*?ff,8
Mr'  Markle stated that a discipl inary counsel  should be .required to disclose under ModerRule 3'B' as criminal prosecii; ; :-1rrt, ariexluipatory inf6ir i i i" i . . , .  This wourd ressenthe need for many..motions, iniuttogutories uno 6tn., discovery and other civirprocedures that wiil crog up tnu ottipii.'.irirr,".r.
Mr' Markle stated. that discipl inary cases are.gett ing expensive to defend. cari forniadoes not atow r.eimburse;. ;r ' t i ,  ."pu1ses ( incrl_oing attorne^y,Jfees) and costs ofdefense when charges;; ; ; i ; ; issed. in. i . ' i ,  u proposar in cari fornia which wourdal low the resoondeit  to olt" i i 'ne prosecuto, a redronabre Ju*t i6i  prea. r f  after thetr ial  the resp6nde"t iutuiuui ' rnu, sanction orle.s, the responoeni woutd get costs ofd e f e n s e .  

v  v v  r ' u  ,  I n e  r e s p o n d e n t

Mr'  Aul tman diseussed permanent dis-barment.  He proposed that APRL shouldencourage states to a,ow methods " f ; i ; ; t ; i . r . r , t .

I

Ronald E'  Mal len'-sal  Francisco, cal i fornia stated.that consurtant experts haveproblems'  Thev must take neut;" i ; ; ; ; ; l i r  i i , i r i t ions to survive as expert  wi tnesses.
ft#^o:;*rtf,,o:?,[];t;;;"n-ri,iiunt as an ""[",t.nu";;;;;h;,cl,isurtahi hu;;;i;iy
Mr'  Mal len gave examples of  "standard 

of  conduct" .defenses. For omissions, causat ionshou ld  be  asked,o f . thd  e*per t  *n"n . there  i i Jometn ing  l i ke  a  fa i lu re  to  f i te  across-appeal '  The lawver should-ast  i r 'Jeip" i i ' *n i i j r ; ; ; ,  , . i .J i lo to be appeared so",ilrll^:l':'"1',i!,X1,1?T:*^,I11?,"f;$#iJ','ilouro i",titv',o-i,iut shourd .nave-

,a
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Mr' Ma[en suggested.that the onry case that oo.r. , lg^Lneed an expert is a missedstatute of l imitat ion' when hir inq an expert,  a del is. ion must ue rr iaoe of we, knownversus ress known.gnd rp..iuiiri"ygr'_sus no,i-rp6rL'L.j:l.g su,ggesieo that if the otherside brinss in a y.:l-Ilp;;";;;;" then you r-forri.brins in a r6is kno*n expert and['3F:,T,:lSlf i,,^'&:::{itilJi?i:i:,il?1t",,,1?:3:?,"tiT,:."i}1,,,,no,i!ou-JIt vou will be all6wed to oiingr:n-utnicur ;;i;; i;";;, the standrro ;i3i, '1ui 
u"ioits onrv

1 0 .

Kenneth Guido. offrce Thri f t  supervision, washingto,r,  D.c.,  and charres w. Worfram.i"""#n:r?1":"#,$"Jffrl d; d;oor,-rihu";, 'r'i.V. 
discussed tr,. Kave,_ssharer .ur..,

Mr' Guido reviewed the facts of 
,* case g1d s1a1ed, t f  e. oTS, posit ion that when alawyer f inds that tne cr iuni ir-  ioing something-i iLgar, i f i ,  tn-u r5i"yer,s^r_e^rponsibir i ry tobring it to the ctienti i it.niion"lno"to-w-iil i;;1r'i;om representation. ors berievelnotice to the cl ient means nringing tne intoimii ion up the chain to the Board ofDirectors. He stared *nunl"ruLv.,. document, i!1ir;;;;;;nr,",nu ra.wyer ii vioratingbankins laws' l f  there is-k^"*r l ,agu oi ih; ' i ior i t jon, tnen i i  be"lr . ,  aidins andabet t inE.

Professor Wolfram identified threc kef ethics i99ueq: -(!_lpOortance of. context. Kayescholer 's mistake was treat ing this.case as a t i t idat ion matter.  oo", a rawyer need rodo th ings d i f ferent ly  i t  i i J in 'u=or in i . t r ; t i ; l l * . .ouru; , (2) .  
Lawyers or : t igat ion totruthfurness; (3) what snorro a lawyer oo wrren l lceo with an i i legari ty.

First '  the dif ference in administrat ive and l i t igat ion representat ion. ls an administrat iveagencv a tribunal under Model n'!" s+'i.; ' ; '#i i ng.ncieil ir. i  
'ors 

are herd to a Rure10(B)(5) standard of  ̂ ; i ; i t; ' t i . i"t.nts- n tit igator ftourd not-i. iorry know that iheyffiff : j:? L:"' J^ riJ3 f;l'i.'31 il5 lrm ti*:g.*, il.. j l$T rs i n t h e K a v e
second'  is  t ruthfulness'-what is a misrepresentat ion? Documents were put into thetoan rire arter rr:^l::t.-^t;i j;il;"r aomitieo tniJLrt ursr"r-tnui'ii. statements werei"tr".HXtf"?,lrlJlotopii"tu r";;J purpose. rn"v inirt.o-i;;'u-.iutu,.nunt or ract to a
Last ly ,  fur therance of .cr ient  i regar i ty  un_der  Moder  Rylu,1. : r3 .  In  corporaterepresentat ion' i f  the lawyer' :r . io* 's ot;  ct ieni i"regari ty, in" 'ru*rr-" i  has to take theappropr ia te  s te 'S '  -ors 's 'po. i i ion i i  tn" t  r iv .  

'SEhoru i  
d id  not  t i [e  tne i r  knowninformation to ihe B;;rd;f  bi ; ; ; torr.  tn tnid L*-,  cnurres Keatlngs rerat ives were theBoard.

The meet ing was adjourned at  12:OO p.m.  Saturday.

I

Guido, Off ice

r
Cassie Dal la Santa
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STANDARDS

APRL w i l l  eons ide r  t he  f i l i ng  o f  a  b r i e f  am ieus  cu r iae  whenthe  fo l l ow ing  cond i t i ons  a re  ne t :

a .  The  l i t i g ra t i o r  
_1 r -pend ing  i n  a  eou r t  wh ich  i sl i ke tv  to  be  t r re  

- co - r i r - t ' o t  
r l " i  , " i o i t  f o r  t ha r  case .

b '  The  ease  i nvo rve -s - -an  unusua l l y , s ign i f  i can t  i ssuewhose  reso lu t i on  i "  
-  

f  i _ t . fV  
- t " - - J t t ec t  

t he  r i g rh t s ,
: : : ; : l : i : ; .  

or status of fn" 
- ,n"r i" ,"  

of rhe resar

c '  The  pa r t i es  a " . ^ : l : , l i t i sa t i on  a re  unJ . i ke l y  ro
i i" : ; : t i t i l ;J;"1t" r"t" 'ests ot 1ne proression ar srake

d '  T l r  resou rees  o f  - t t r e  Assoe ia t i on  nake  the  f i l i ng ro f  a  b r i e f  f eas ib r l , - i "  r i qn i  o i - iT "  o rhe r  comn i tmenrs .

PROCEDIIRB

1.  Any person who bel ieves that  under
APRL 's  o rgan iza t i ona l  i n te res ts  wou ld
p a r t i c i p a t i o n  i n  p e n d i n g  l i t i g a t i o D ,  . r n € t y

Cha i r  o r  Co-Cha i r  i n  w r i t i ng :

the  fo rego ing  s tandards

be  se rved  by  amicus

fu rn i sh  to  the  Amieus

r.

a .  T h e  t i t l e  a n d  s t y l e _ o f  t h e  c a s e ;  t h e  n a n e ,address and terepnon"--nuniJ" ' .  ot  t r re couJ in which i t  isff"::lfl;"i"l.lnirlT:it;::iresses and relephon" -'.,ii"i"

b .  A  s h o r t  s t a t e m e n t  
? f  t h e  h i s t o r y  o f  t h e  e a s e ,i nc rud inq r  t he  eon ten t i ons  the re to i " ru  

- "a "aneed  
by  theseve ra t  pa r t i es  wno  nave  pa r t i c i p " ! " J i . r i h "  

l i t i ga t i on .
e .  T h e  n a t u r e  o f  A p R L , s _ _ p e r c e i v e d  i n t e r e s t ,  a n d  t h e;;:";:,i1""::;:":1.;:";: :lii##;;;;"".ea ruriv -uv


