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REPORT OF THE NATIONAL COMMISSION ON
JUDICIAL DISCIPLINE AND REMOVAL

THURSDAY, JULY 1, 1993

HOUSE OF REPRESENTATIVES, ¢
SUBCOMMITTEE ON INTELLECTUAL PROPERTY
AND JUDICIAL ADMINISTRATION,
COMMITTEE ON THE JUDICIARY,
: ‘ Washington, DC.

The subcommittee met, pursuant to notice, at 10:07 a.m., in room
2226, Rayburn House Office Building, Hon. William J. Hughes
(chairman of the subcommittee) Fresiding.

Present: Representatives Wi liam J. Hughes, Don Edwards,
Howard L. Berman, Howard Coble, Hamilton Fish, Jr., and F.
James Sensenbrenner, Jr. : , .

Also present: Hayden W. Gregory, counsel; Edward O’Connell,

assistant counsel; Veronica Eligan, secretary; and Joseph V. Wolfe,
minority counsel. , _

OPENING STATEMENT OF CHAIRMAN HUGHES

Mr. HUGHES. The Subcommittee on Intellectual Property and
Judicial Administration will come to order.

Good morning. The Chair has received a request to cover this
hearing in whole or in part by television broadcast, radio broadcast
and still photography, or other such methods of coverage. In ac-
cordance with rule 5(a), permission will be granted unless there is
objection. P

Hearing none, permission is anted. © - . oty

Welcome to the hearing of the Subcommittee on Intellectual
Property and Judicial Administration, on the drafi report and ten-
tative recommendations of the National Commission on Judicial
Discipline and Removal.

The Commission was established under P.L. 101-650 in Decem-
ber 1990. It is chaired by our distinguished former colleague, Bob
Kastenmeier, who for many years chaired with great distinction
this subcommittee. The Commission formally commenced its work

¥ .

" on January 30, 1992, and will file a final report by August 2 of this

year.

The Commission’s duties were to investigate and study the prob-
lems involved in the disci line and removal from office of lifetime
tenured Federal judges. This encompassed an indepth analysis of
the impeachment process and the Judicial Conduct and Disability
Act of 1990. The recommendations of the Commission will be sub-
mitted to all three branches of government,
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In re(gards to impeachment, the Constitution states that “Judges,
both of the Supreme and inferior courts shall hold their offices
during good behavior and shall, at stated times, receive for their L
services, a compensation, which shall not be diminished during
their commission in office.” This mandate has in recent times al- '
lowed Federal judges to continue in office and receive pay after !
conviction of a crime. .

Public perception of the judiciary and the criminal justice system 3
is damaged when Federal judges who were convicte of crimes re- :

main in office and continue to receive a salary. There have been
five indictments and four convictions of sitting Federal judges in
the past decade. All these d’udges refused to resign their commis- s
’ sion during the criminal and impeachment processes. g

TN

The only method of removin Judges provided for in the Constitu-

tion is impeachment by the l§ouse and conviction by the Senate.

Article II states that, and I quote, “.. . all civil officers of the United

i States, shall be removed from office on impeachment for, and con-

: viction of, treason, bribery, or other high crimes and misdemean- ;} Lo

ors,” end of quote. The sole power of impeachment lies in the House L A

of Representatives. The aut ority to try all impeachments rests in

_ the Senate. The Judicial Conference has recently certified to the

' House of Representatives that consideration of impeachment of

B! U.S. District Judge Edward Collins may be warranted. Impeach- :

A ment proceedings may also be sought against Judge Robert Aguilar \
: of the Northern District of California.

. It is, therefore, likely that the Committee on the Judiciary in the

House will be called upon to again participate in impeachment pro-

o é ceedings in the very near future.
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The Judicial Conduct and Disability Act of 1980 provides another “’} ' B
formal mechanism throug]) which disciplinary action can be sought i
A against Federal judges. Any person is permitted to file a complaint
k1 1 - alleging that a Federal judge has engaged in misconduct. Although —
j the %upreme Court has not yet delivered a definitive statement on )
3 , the constitutionality of the 1980 act, it has survived constitutional
| ; ‘ attack in several circuit courts. Removal from office is not an op-
o k ' tion under this act. .
T , : Other statutory reforms have been proposed that would allow re-
o " moval of Federal judges upon conviction of a crime. Additional pro-

posals have called for an automatic suspension of pay upon indict-

o ment or conviction. Others have argued that a judicial tribunal

b could be created by statute to remove Federal judges. The Commis-
' : sion has concludeg that a proposal for removal of a Federal judge

R from office by means other than impeachment would require a con-

B ‘ stitutional amendment. The Commission counsels against anK

amendment to the Constitution at this time, and believes that wit

| changes that do not require constitutional amendment, the present

system can continue to serve effectively.
] The recommendations of the Commission have been described by
its Chairman, Robert Kastenmeier, as “fine-tuning existing laws

R and practices.” These recommendations are primarily targeted at %
‘ Y increasing the speed through which the impeachment process takes f
place. - ¥

' The Commission also believes that the Judiciary Committee i

should not wait until all the avenues of direct appeal, including §
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writ of certiorari to the Supreme Court, have been exhausted be-
fore commencing impeachment proceedings. In this way, impeach- '
ment proceedings could occur prior to or simultaneously with crimi- ' i
nal proceedings.
The independence of the three branches of government isg critical ‘ j
to the balance of power achieved b our Constitution. Our Federal
Judicial system is presided over, fgr the most part, by extremely
talented, qualified and honest Judges. However, the Judges who
abuse the system must be dealt with effectively. :
The recommendations of the Commission are before us at a time
f when the need to remove a Federal judge, while still infrequent, is RPN
no longer an extremely rare event. We welcome the recommenda- T X
tions of the Commission and want to thank you, Bob, and the Com- B
mission, for an extremel good job. I know you did a lot of work '
and you have again, as af;vays, conducted yourself in a fashion that
we are all very, very proud of, and I congratulate you on your ex-
cellent work.

The Chair recognizes the distinguished gentleman from New

RSN ' York, the ranking Republican of the full Judiciary Committee, Mr. L
S Fish, who is also a member of the Commission. : e
5 Mr. FisH. Thank you very much, Mr. Chairman. I am very b
i " pleased that our former colleague, Bob Kastenmeier, and Judge '

. John Gerry are with us today to discuss the draft report of the Na- : j i

i@ tional Commission on Judicial Discipline and Removal. During the { T
b past year and a half I have enjoyed the opportunity of serving on R
.3 the ommission under Chairman Kast.enmeie_r’s abf; leaQershi | . ;

mastery of issues, thouihtfulness and thoroughness that were fa. N ;
miliar to all of us who

subcommittee in the Congress. ‘ S
And I know that Chairman Kastenmeier shares my high regard '

o for all our Commission colleagues and Judge Gerry, who ghairs the R

8 Executive Committee of the Judicial Conference. , K

= Judge, you will be surprised to learn that Circuit Judges Jay
: Plager and Levin Campbell made invaluable contributions to the . s

work of the Commission, ‘ : :

. I would like to add, Mr. Chairman, that we are joined today by—

; , it seems like we are loadin up this Commission with judiciary tal-

Y ent here, with our former chief counsel, Mike Remington, who was

1 the chief counsel for the Commission as well. There are also liaison =
3 . Judiciary Committee staff, Peter Levinson, who is with us this

i

X

morning, along with Ed O’Connell, and Allen Erenbaum; all who
contributed to the work of the Commission,

The C.omrpission. concluded for reasons that Chairman Kasten-

essary and undesirable. This does not mean that we opt for main-
A taining the status quo. There are significant Commission rec-
’ ommendations that, i implemented, wil substantially improve the _ '
impeachment process. And a few of the highlights are, the legisla- - TR
i tion and Federal rules change can facilitate the Judiciary Commit.

: tee’s access to material nee ed in an impeachment proceeding, oh-
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viating the necessity of time-consuming legislation which has been
experienced by the Congress in prior impeachments,

d as you mentioned, Mr. Chairman, the committee appro-

) etermined by juries that have
convicted judges after fair trials,

The committees of 12 Senators that hear the evidence firsthand
in impeachment trials can, under our recommendations, compile
proposed findings and recommendations, thus permitting the full
Senate to have greater benefit from the work of their colleagues.

ommendation by the Commission to be implemented in g form to
be checked by the Sen

ate, of course, will certainly allow their col-
leagues to know more firsthand )

witnesses and heard the testimony
could only contribute to more informed
at the trial.

Mr. Chairman, the Commiss
the details of the Fe

Courage comments, suggestions or revisions,

Thank you. i

Mr. HUGHES. I thank the gentleman, .

The gentleman from California, '

Mr. BERMAN. I have no opening statement, Mr. C

Just, it is good to see our former chairman
capacity, and I look forward to hisg testimony,

Mr. HuGHES. Our first witness, as has been indicated, is Robert
Kastenmeier, Chairman of the National Commission on Judicial
Discipline and Removal. Bob served with great distinction in the
House for some 32 years as a Representative from Wisconsin, and
was chairman of this subcommittee for many years.

Bob was also a member of the Select Committee on Intelligence.
He is currently a distinguished fellow at the Governance Institute,
a board member of the American Judicature Society, and a member
of the Carnegie Task Force on Science and Technology in Judicial
and Regulatory Decisionmaking.

Bob has received numerous awards throughout his distinguished

career, including, for example, the Judicature Award and the Burg-
er Award from the Institute of Court Management.

hairman.
here again in a new
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It is truly a Pleasure, Bob, to have you back. It is good to see

ike Remington, who served with great distinction as chjef counsel
for ﬁou many years here in the House, and served as the Director
of the Commission during thig past year or so. We are Jjust de-
lighted to have you.

e have your statement. Without objection, it will be made a
part of the record, and you may proceed as you see fit, | think this

1s your first voyage back to the subcommittee since You left us, and
we are delighted to have you.

STATEMENT OF ROBERT w. KASTENMEIER, CHAIRMAN

NATIONAL COMMISSION oON JUDICIAL DISCIPLINE AND'

REMOVAL, ACCOMPANIED By MICHAEL REMINGTON,
DIRECTOR :

Mr. KASTENMEIER, Thank you, Mr. Chairman, for those kind re-
marks. I appreciate them very much. | will give only part of my
prepared testimony, as necessary background, but | will try to ab-
breviate it, _

I am accompanied, as you pointed out, by Michael Remington
who is Director of the Commission, who unlike the rest of us who
are part-time ag Commissioners. ig our full-ti
light in terms of the Commission with respect to everyday oper-
]atio]ns and with respect to the report itself He has worked tire-
essly. s o

And I take this opportunity to acknowledge that there were
many other liaisons to the Commission, some who are sitting in the
audience and some there with you, Ed O’Connell, and certainly
Peter Levinson. And | know Bill Burchill is in the audience, among
others. These people contributed a great deal,

Needless to say, I appreciate this opportunity, I wag g member
of this subcommittee for nearly three decades. I served as Chair
from 1969 to 1991. And I am enormously proud to see the sub-
committee so ably led by m Successor, Chairman Bi]] Hughes, and
the ranking member, Carlos Moorhead, with whom [ served so

member as though it were Yesterday, October 9, 1986, when the
Senate removed from office Harry Claiborne, a Judge of the

U.S. District Court of Nevada. I wel] remember it becauge thig sub-

committee had been referred Jim Sensenb i

resolution in June 1986, and we were obliged to drop all other leg-

islative business in order to hold a hearing into the conduct of

Judge Claiborne and the drafting of articles o%impeachment.

rior to that removal, the Senate ]ast removed a judge 50 years

be orefl April 17, 1936. And that removal of Judge C]aibome_wz_as

served as manager in the latter two impeachments; and of course
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scheme, perhaps based on a misunderstanding of the administra-
tion of the current scheme.

Also congressional oversight could be useful in developing a
mechanism for communication between the House of Representa-
tives and the Department of Justice. In the three impeachments of
the 1980’s, there was apparently no timely communication to en-
able the House to have' any meaningful say in the decision that
criminal prosecution would proceed impeachment. That should
change, as the Commission recommends. In addition, there have
been explicit and implicit commitments made durin impeachment
trials to examine alleged prosecutorial misconduct jn the criminal
cases of the Federal judges. Oversight is necessary in such matters
to assure the Congress that its own impeachment powers are not
being manipulated improperly.

In conclusion, I commend you for conducting an oversight hear-
ing on the National Commission on Judicial Discipline and Re-
moval. I hope our report, when finalized, will assist your future re-
search and forecasting for the judiciary. The Commission is a living
example of interbranch communications and Federal-State coopera-
tion to study and identify problems on a thorny and serious societal
issue, what to do about impeachment and removal and discipline
of misbehaving Federal judges.

The three branches of the Federal Government are represented
in the Commission’s appointive authorities, in its membership and
in its report responsibility. The Commission has worked with rep-

" resentatives of the three branches to satisfy its assignments in a

fair, open, effective and expeditious manner. Most particularly, the
Commission is grateful for the warm and productive relationship
that has existed with the House Committee on the Judiciary, and
most particularly this subcommittee, including its chairman, all
mt;g}bers of the subcommittee, and both majority and minority
staff.

Mr. Chairman, I am available to answer any questions you or the
members of your subcommittee may have. Perhaps some questions
may be directed to Mr. Remington.

Mr. HUGHES. Thank you very much, Mr. Chairman.

[The prepared statement of Mr. Kastenmeier follows:]

PREPARED STATEMENT OF ROBERT W. KASTENMEIER, CHAIRMAN, NATIONAL
COMMISSION ON JUDICIAL DISCIPLINE AND REMOVAL

Mr. Chairman, 1 appreciate the opportunity to testify on behalf of the National
Commission on Judicial Discipline ang0 Removal at this oversight hearing. Allow me
to make a personal observation at the outset. I was a member of this su committee
for nearly tsleree decades, and I served as its chair from 1969 until 1990. I am proud
beyond words to see the subcommittee so capably led by my successor, Chairman
Biﬁ Hughes, and the Ranking Minority Member, Carlos Moorhead, with whom I
served. This is my first appearance before the subcommittee.

T I. BACKGROUND

I—and several subcommittee members (including Chairman Hughes, Romano
Mazzoli, and Hamilton Fish)}—remember as though it were yesterday the day (Octo-
ber 9, 1986) that the United States Senate removed from office Harry E. Claiborne,

. & judge of the United States District Court of Nevada. I well remember this sub-

committee being referred Jim Sensenbrenner’s impeachment resolution in June of
1986, and being obliged to drop other legislative business in order to hold a hearing
into the conduct of Judge Claiborne and drafting articles of impeachment.
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is something I was not aware of the sort of bias that jsn’t explicit,
but yet affects you by what the court does—failure to recognize re-

ligious holidays and that sort of thing.

Mr. FisH. Chairman Kastenmeier, what triggered the introduc-
tion of the setting up of the Commission was ti

of no impeachments, we had three involving Federal judges in re-
cent years.

Now, as you say, we are embarking on a fourth impeachment in-
vestigation and may before long be considering a ﬁf(;h. Now, four
of these five Federal judges were convicted in criminal cases; and
looking down the road, do these figures suggest to you that there
mag be weaknesses in the Senate selection and con irmation proc-
ess’

Mr. KASTENMEIER. The Commission, as you know, did look at
that question. We were very interested both in terms of the execu-
tive branch and the Senate.

We did make a recommendation that the Justice Department ex-
amine, as well as the Senate should examine, past cases to see
whether there was any pattern wherein discernability of short-
comin%',s of these judges was available at the time they were nomi-
nees. We made that recommendation.

As to whether there is a significant corruption problem in the ju-
diciary, we concluded there is not. Despite the fact that one of the
major issues which the Commission was designed to look at was:
Are the several recent impeachments unique or does this describe
the future. The Commission could find nothing to suggest that the
future is full of impeachable conduct problems for the Congress or
for the judiciary.

As a matter of fact, one of our consultants—and I want to offer
his report to you because it deals with the House of Representa-
tives—Warren S. Grimes, professor at Southwestern University
School of Law, was one of our consultants. He had reviously
worked as counsel with the House Judiciary Committee. One of the
things that he discovered was that—as far as serious misbehavior,
there were many more cases investigated in other periods, histori-
cally, of 50 years intervals—22 in one series of 50 years, 17 in an-
other, 32 in another, and I think only 7 in the last 50 years by the
House. This suggests that with respect to serious misbehavior,
whether they result actually in impeachment removal or not, there
are fewer ofy these cases in our time reaching the House of Rep-
resentatives. Despite the several cases of impeachment because of
criminal convictions, we were not able to statistically conclude that
this is going to be a serious problem in the future. Our conclusion
on page 77 states as much. ‘

Mr. FisH. Thank you very much, Mr. Chairman.

Mr. HUGHES. The gentleman from California.

Mr. EpwaRrDps. Well, thank you, Mr. Chairman. And I am really
pleased to welcome Chairman Kastenmeier and our friend Mike
Remington here today; and I just congratulate the Commission on
doing a really excellent job. They worked very hard and I think we
are—the whole country 1s the better for having this excellent study.

Chairman Kastenmeier was kind enough to ask me to testify be-
fore the Commission, and I did; and I am pleased to see that the
valuable suggestions that they have—and tfley are very good sug-
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