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JUDICTAL COUNCIL OF THE
SECOND CIRCUIT

In re
CHARGE OF JUDICTAL MTSCONDUCT No. 91"-8500

Memorandum and Order

Before: Chief Judge James L. oakes
Circuit Judges Thomas J. Meskil l

Jon 0. Newr.ran
Amalya L. Kearse
Richard J. Cardanone
Ralph K. Winter
George C. Pratt

Chief Judges Charles L. Brieant
Thomas C. Platt
Michael  A.  Telesca
Frankl in S. Bi l l ings,  Jr .
EIIen Bree Burns
Neal P. McCurn

on January 4,  1991, the complainant f i led a complaint
pursuant to 28 U.S.C. S 372(c) and the Ru1es of  the Judic ia l
Council  of the Second Circuit Governing Complaints Against
Judic ia l  of f icers (Local  Rules),  making al legat ions of  improper
conduct against a Bankruptcy Judge of the Southern Distr ict of
New York ( the rrJudgerr) .  The in i t ia l  complaint  consisted of  the
complaint form adopted pursuant to the Local Rules, a typed
statement of  facts,  and exhibi ts.

By orders dated January 23, l ,99L and Apr iL 29, L99L, Chief
Judge James L. Oakes appointed a Special Cornmittee (Cornmittee)
pursudrr t  to 28 U.S.C. 5 372 (c)  (4)  end; Rule 9 of  the Local  Rules,
and notif ied both the complainant and the judge of i ts formation.
In addit ion to the Chief Judge, the Conmittee includes Circuit
Judges Amalya L. Kearse and George C. Pratt, Eastern Distr ict
Judge Eugene H. Nickerson and Distr ict of Connecticut Judge AIan
H. Nevas.

The Judicial Council  of the Second Circuit has received a
comprehensive written report from the above Conmittee.

The complaint concerns the Judgers testimony in a case over
which conplainant, hiurself a former Bankruptcy Judge, presided
during his judicial tenure. The testinony was by the Judge after
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he was appointed to the bench but i t  pertained to matters in a
bankruptcy proceeding when he was a United States Trustee.

The guestion presented by the complaint is wtrether the
charge that the Judge connitted perjury is an al legation that he
rrhas engaged in conduct prejudicial to the effective and
expedit ious administration of the business of the courtsrr within
the meaning of  sect ion 372(c) (1).  The Judic ia l  Counci l  agrees
with the conclusion of the Comrnittee that in the circumstances
alleged by the complaint, the al leged perjury is beyond the scope
of the Act.  The test inony al leged to be false.does not concern
any aspect of  the Judgets judic ia l  dut ies or any aspect of  h is
conduct dur ing his tenure as a judge. I t  concerns solely matters
occurring before he becane a judge. As such, i t  is beyond the
scope of the Act, for the reasons fuIly explained by then-Chief
Judge Brcwning in fn re Cnare.__gf_Judicial Uis_qanduct, No. 83-
8037 (9th Cir .  Mar.  5,  L986) .  We need not decide in th is matter
whether we would go as far as Judge Browning in disclaiming
jurisdict ion under the Act. Perjury is an extremely sensit ive
problem for the judicial systen, but an al legation that a judge
grave perjurious testimony in a matter unrelated to his o\rn
judicial duties and unrelated to activit ies occurring while he
is a judge fal ls outside the statute authorizing discipl inary
act ion.

Accordingly, the cornplaint is hereby disnissed in i ts
ent i rety as outside the scope of  the Act,  pursuant to 28 V.S.C.
S 372(c) (6) (B) (v i i )  and Rule 14(c) (1) of  the Local  Rules.

So Ordered.

enF anders, Secretary
Councilof the Judicial

Dated: October 3,  L99L
New York, New York
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JUDICIAL COUNCIL OF
SECOND CIRCUTT

In re
CHARGE OF JUDTCIAL MISCONDUCT No. 89-852l-

Memorandum and Order

Before: Chief Judge James L. Oakes
Circuit Judges Wil-fred Feinberg

Thornas J. Meskil l
Jon O" Newrnan
Analya L. Kearse
Richard J. Cardarnone
Ralph K. Winter
George C. Pratt
Roger J.  Miner
Frank X. Al t inar i
J.  Daniel  Mahoney
John M. Walker,  Jr .
Joseph M. Mcl,aughlin

Chief  Judges Charles L.  Br ieant
Thomas C. P1att
Michael  A.  Telesca
Frankl in S. Bi l l ings,  Jr .
El len Bree Burns
NeaI P. McCurn

On November 2L, L989, Edna Paczynski  (conplainant) ,  f i led
a complaint  pursuant to 28 U.S.C. S 372(c) and the Rules of  the
Judic ia l  Counci l  of  the Second Circui t  Governing Complaints
Against  Judic ia l  Off icers (Local  Rules),  making numerous
allegations of j-mproper conduct against Distr ict Judge John T.
El fv in,  a judge of  the Western Distr ict  of  New York ( judqe).  The
ini t ia l  complaint  consisted of  the compJ.aint  form adopted
pursuant to the Local Rules, a typed statement of facts, and
several  exhibi ts.

By order dated December L9, 1989, Chj .ef  Judge James L.
Oakes appointed a Special Committee (Conmittee) pursuant to 28
U.s.c.  S 372 (c)  (4)  and Rule 9 of  the Local  Rules,  and not i f ied
both the complainant and the judge of  i ts  format ion.  In addi t ion
to hirnself ,  the Commj.ttee includes Circuit Judges Richard J.
Cardamone and Roger J. Miner, Southern Distr ict of New York Judge
John F. Keenan, and Distr ict of Connecticut Judge Robert C.
Zampano.
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The Judicial Council  of the Second Circult has received a
comprehensive written report from the above Committee, which
report was based upon a thorough examination of relevant papers,
letter responses and exhibits submitted by the judge, sworn
statements taken in Buffalo, New York on March L4 and 15, 1990
from the C1erk, the Chief Deputy Clerk, a court reporter, and an
Assistant United States Attorney for the Western Distr ict of New
York, and the testimony of the complainant and the judge,
respectj.vely, taken at hearings held before the Cornmittee on
February 22, 1990 and May 2L, 1990. Both complainant and the
judge were represented by counsel  at  the February 22, 1990
hear ing. The judge appeared pro se on l f iay 2L, 1990.

The Judic ia l  Counci l  agrees with the conclusion of  the
Special Conrnittee that, although most of cornplainantrs
al legations are unsupported or may otherwise be dismissed under
the Act, the judge did engage in certain beha'r jcr which had the
potent ia l  of  being prejudic ia l  to the ef fect ive and expedi t ious
adninistrat ion of  the business of  the courts,  but  d id not have
such effect. Moreover, the Council  is not unmindful that during
the pendency of this complaint the judge has demonstrated his
abi l i ty  to fuI f i l l  the dut ies of  h is of f ice,  has sought medical
advice on whether his behavior may have been inf luenced by the
synergist ic ef fect  of  a prescr ipt ion medicat ion and alcohol ,  and,
has volunteered his pledge to abide by his physic ianrs
recommendation that he abstain from alcohol consumption for the
indef in i te future.

Based on the judgets physic ian's representat ions,  coupled
with the judge's assurance that he wi l l  fo l low the physic ian's
advice and his recent record of service to the Court, we conclude
that i t  is  unl ikely that  the conduct leading to th is complaint
wi l l  recur.

Accordingly,  whi le the behavior is not condoned, the
Judicial Council  concludes that appropriate corrective action has
been taken and the proceeding i .s concluded. 28 U. S. C. S S
372(c) (6) (B) and 372(c) (3) (B) .

So ordered.

of the
Fl-anders, Secretary

Judic ia l  Counci l

November 9,  1"990
New York, New York

Dated:
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JUDTCIAL COUNCIL OF
SECOND CTRCUTT

THE

No. B7-8518
Memorandum and order

In re
CHARGE OF JUDICTAL MISCONDUCT

Before: Chief  Judge
Circui t  Judges

Wil f red Feinberg
James L.  Oakes
Thomas J.  Meski l l
Jon O. Newman
Analya L. Kearse
.R.i-chard J. Cardainone
Lawrence W. Pierce
Ralph K. Winter
George C. Prat t
Roger J.  Miner
Frank X. Alt irnari
J.  Daniel  Mahoney
Charles L.  Br ieant
Jack B. Weinstein
John T. Curt in
Albert  W. Coffr in
T. F.  Gi l roy Daly
Neal P. McCurn

Chief Judges

Judge

A complainant f i led on October 26, 1987 a cornplaint
pursuant to 28 U.S.C. S 372(c) and the Rules of  the Judic ia l
Counci l  of  the Second Circui t  Governing Complaints Against
Judic ia l  Off icers ( the Local  Rules) ,  nakj .ng numerous
al legat ions of  improper conduct against  a bankruptcy judge in
this c i rcui t .  The in i t ia l  complaint  consisted of  the complaint
form adopted pursuant to the Local  Rules,  a f ive-page typed
statement of  facts,  dated October 23, 1987, and severai
exhibi ts.

By order dated December 23, 1987, Chief  Judge Wil f red
Feinberg appointed a Special  Commit tee pursuant to 28 U.S.c.
S 372 (c)  (4)  and Local  Rule 9,  and not i f ied both the
complaj-nant and the judge of  i ts  format ion.  In addi t ion to
hinsel f ,  the commit tee includes Circui t  Judges Jon o.  Ne'*r tan
and George C. Prat t ,  and Southern Distr ict  of  New York JuCges
Robert  J.  Ward and John F. Keenan. Southern Distr ict  of  l {ev
York Chief  Bankruptcy Judge Burton R. Li f land was appointed : . : .
a non-vot ing advisory capaci ty,  pursuant to Local  Rul ,e 9(c) ,  ; .n
l ight  of  the fact  that  the complaint  concerns a bankruptcy
-i udcre.

i

Ao 72
ts,qv 6 0i1



The Judic ia l  Counci l  of  the Second circui t  has
received a comprehensive written report from the above Special
Commit tee, r+hich report  was based upon a thorough examinat ion
of relevant papers, a letter response and exhibits submitted by
the judge, wr i t ten argument subrni t ted by complainant,  and the
test i rnony of  the judge, the complainant and one of  the judgers
law clerks,  taken at  a hear ing held before the Special
Comrni t tee on January 14, 1988. The judge was represented by
counsel  at  the hear ing.

Complainant al leges that:

The judge violated his Sixth Amendment r ights
under the United States Constitut ion when the
judge decl ined to order certain act ions that the
conplainant had requested and directed that
certain papers subnitted by complainant be
returned to hin;

The judge admonished cornplainant for submitt ing
orders to show cause on Apri l  7, l-987 and
Septernber 10, 1987, and in connect ion wi th the
Sept,ember 10 order to show cause, held an in-
chanbers conference during the course of which he
rrthreatenedrr complainant and informed
conplainant that he would put hin on the stand
and that i f  conplainant could not produce proof
of  h is al legat ions he r fwould have a problem; ' l

The judge is prejudiced against  courplainant as
dernonstrated by the judgets conduct and rul ings
at a hear ing held Septernber 15, 1987 on an order
to show cause subnitted by complainant on
Septenber 10, 1987, including, inter aI ia,
issuing an order seal inq the order to show cause,
refusing to l is ten to complainantts al legat ions
of bankruptcy fraud and criminal activity,
label ing conplainantrs conduct as interference,
and appc-int i-ngr the trustee to a.ct. as his ol ln
at torney;

The judge became a l i t igant and an adversary in
the proceeding fol lowing complainantrs submission
of an order to show cause seeking the judgets
recusal ;

5)  The judge ordered an evident iary hear ing where he
irnproperly guestioned complainant for several
hours,  and, '

1)

2)

3)

4)



6) The judge violated complainantrs const i tut ional
r ight  to due process of  law by fa i l ing to hol_d
evident j -ary hear ings (except the one descr ibed
above),  by refusing complainantrs reguest for
discovery,  and by not adequately invest igat ing
al legat ions of  bankruptcy f raud.

The Councj-I aglrees with the conclusions reached by
the Special  Commit tee that most of  the cornplainantrs
al legations relate to the nerits of the bankruptcy proceeding
and should be disrnissed pursuant to 28 U.S.C. S 322(c) (6) (B)
and Local  Rule Ia(c)  (2).  Though some of these ar legat ions
accuse the judge of not adeguately investigating bankruptcy
fraud and other serious misconduct, upon examination it  is
crear that the complainant is in substance challenging the
correctness of rul ings made by the judge in the course of the
bankruptcy proceeding, and that there is no evidence that these
rul ings show wrongdoing cn the part of the judge. with regard
to the remaining ar legat ions,  the councir  a lso agrees that,
upon inguiry, the judgets actions were not shown to amount to
judic ia l  misconduct.

Accordingly,  the conplaint  is  d isroissed.

So Ordered.

) , t
{-X-p...-
even Fle
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<2-,t z1-  
\ / /  ( /

. l--z'.Q---.x_^ Y\G--<,<*-':':-<,_
Steven Flanders,  Secretary

of the Judic ia l  Counci l

Dated: January 25, 1988
New York, New York
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JUDICI.AL COUNCIL OF'
SECOND CIRCUIT

In re t{orlnen t{. Mendelson
CI{ARfi}3 OF JUDICIAL MISCONDUCT No. 84-8527

Re fore : Chlef  Judge Wil f red fe in l :erg
Circuic Judges Irv lng R. Kaufnan

James t .  Oe}(es
El lsraorth A. VarrGraafel land
Thomas J.  Meski l l
Jon O. Nevman
Arnalya L.  Keerse
Richard J.  Cardaraone
Lawrence W. Pierce
Ralph i i .  \ { inter
George C. Pratc

Chi.ef  Judges Constance Baker MotIey
Joirn T.  Curt in

'  Al t rer t  W. Cof f r in
Hor"rard G. I ' funson
T. F.  Gi l roy De. ly

Nornan M. Mendelson f i led on July 10, 1984 a complaint
plrrsuanL co 28 U.S.C. $ :ZZ(c) and Local .  I tu le $ 0.24,-maki-ng
nurnerous al  legat ions of  i rnproper conduct Bga j -nst  Bsnldruptcy
Judge C. Alberc Parente of  che Eersfern Dist : : ic t  of  New Yor:k.
The in i - t ia l  conlplaint  of  23 pages, i -ncluding 6B numbered'
pa:ragraphs, was fol loru 'ed by a one-r+ord cor."rect ion f l led July ' I2,

end subscant ia l  supplemenEs f iLed JuIy 24, OcEober 5,  and
December 3,  1984, some of which included substant ia. l  a. t tachrtents
and exh j -b ics .  l { r .  Mendelson had et tempted an ear: l ier :  f  i l ing,
dated June 1,  1981r,  which was returned by the c i r :cui t  execut ive
because i t  Aia not comply wi th l ,ocal .  Rulb $ O .  Z+.

By order da red July 31 ,  1984, Chief  Judge l .J i l f rc;d Feinber:g
B.ppoirr ted a Special  Comniccee pursuant t -o 28 U.S.C. $ 372(c) (a)
arrd l ,ocal  Rule $ 0.zt+(c),  and not i f i -ed both thre complainanc and
the juclge of-  i ts  fornrat i -on.  In addi- t ion to hiusel f ,  the
comrni t tee incl .udes Circui t  Judges \ , la l . ter  R. I fansf  ie ld and
] j l l -sr+orth A,.  VanGraafei land, Southern Distr ict  of  Nerv York Judge
Edr. . .e; ic i  t . le infel . l ,  and Easteru l ) is t r ic t  of  l lew York Judge Eugene
11. l {J-c ' [celson. Southern Di .str i -ct  of  Nevr York ]3ankruptcy Judge
Prudence l l .  Abram was appointed in a non-vot ing advisory
capeic i t f  in l  ight  o f  ctre fact  t - l " rat-  the complaint  concerns a
barrkruptr :y jud. ' ,e .
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i i re Ju*rc i -a l  Cour , - :  I  of  t i re S, ' ' 'on. .  Circui t  has received a

coruprehensive wr icten report  f rom t i ie above Special  CommiCCee,
r , rh i .ch report  nas based upon a thorough exarainat lon of  re levanE
pepera in each Batt€r ment ioned in Ehe complalnt ,  end of  the
b>lheucrJ.ve responsee submicted by Judge Parenee.

: '  : : : ' .  '
.Ttre Councl l "  f lnde the m&eeers ralsed by Hr.  Mendelson to be

r. ' i thcut ner l f : .  The complaint ,  i -ncluding al l  of  the charges
cherel-n,  La accordingly dlsroissed.

Tire eeveral  documents end al legat lons Ln thls conplainE are
cxtremely lengthy and at  many polnte poor ly draf ted,  Bo le ls
impract- lca. l  tc,  at teapr to t reec each lssue indiv idual ly.  In
condensed form, the specl f ic  a l legat ions,  and their
disaosi t lons,  Bre as fo l loras.

Mr.  Mendelson al leges Ehat

1) Judge Parente "has becone e.n advacate l .nstead of  an
i-mpart ia l  t r ier  of  facts" and t-hat he contLnues to
"unjusr ly oal ign the characEer and competence of
counsel  wi thout any support  thereof in fact  or  lav;"

2) Judge Parente has intervened on numerous occ&sions in
1- i t igat ion,  in order to harass l . fendelson and oEher
lawyers for  personal  reasons; and

3) Judge Parenee has errgaged i r :  nepot isn ar:d favor i t ism,
both i -n appoi-ntments to sal"ar ied posi t ions and in
appointments t -o t rusteeships and simi lar  Joba.

l1r .  Mendel-sonts nu$erou$ cle- ims tha8 Judge Parente has
ta" l<er"r  the part  of  one side, or has engaged in harassmenc ? axe
dismissed because, in every i .nseai :ce,  w€ f  ind ehat there was a
reslsorrable bas is for  t l ' re judge I  s act ions "  Compl.ai-nancrs
clra.racterLzat ions of  the evencs complained of  proved upon
examinat ion of  t t re t ranscr ipts and decis ions to be incorrect ,
incornp-1-r : te,  or  misleading. In no instance are we able to
disce::n a basis to proceed against  Judge Pa,: 'ente under 28 U.S.C.
$ : f  2( .c) .  Whi le we f ind that the judge's t r :earment of
co$p1air :ant  mighr have been quest ionabl .e under other
circumstances, iE appears that  th is behavior fo l lor+ed
provoca{: ion EhaC renders understandable the judgets behavior and
act ions .

In addi t - - ion,  j r , rd ic ia l  remedies L 'ere avai lable for  man-v of
the act f -ons protested b) ' l l r .  Mendelson, and he dld,  in numerous
instanccs, seei< eppel lace rel . ief .  Accordingly,  the conplainE
raises metters " , i  Lrect ly rel .ated to t t re meri ts of  deci .s ion or:
procedur:al  ru l ing."  28 U.s.C" $ :22(c)(3)( i i ) .  The language in
the Act appl ies not only to quesbions that have been adjudicated
but.  a lso to thosc t i rat  rn ight approp): iatel"y be submlt ted Eor
adjudicat ion through normal l i t igat ion proceclure.  I f  vrhat-  is
sought is appropr iacely obtained by normal adjudi-cat ion rather
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thair  3y a nisconduct complalnc,  see In re Charge of  Judic ia l
t { isconiuct ,  685 F.zd 1226 (gt f r  Ctr .  s
Gi ih*{6-6fE'uee ( f  i )  of  S 372(c) (3)(A),  whether or not i t  haa
alreedy been the subJect of  a Judictal  ru l ing" The procedures
of eh:e Acg'r*ere not meant to apply to conduct thet  can be
redreseed'ehrough legal  proceedlnga unless the conduct al leged
ls e€Lregloue or presents a pe8Eern clear ly pre,Judlc la l  to the
adefsLetraelon of Juatice, aee In re Chq-:gu*ol-{g419_1"1
Htsconducr,  S93 F.rd 879,-881 (gcE-eTrr.  f f ior  the
case h-er;;

Hr.  Mendelsonts c la ime concerning al leged lmpropr ieEies in
ver l -ous appointnenEe to salar ied and orher posl- t lons also
pi :ov. ' r -de no basis to proceed ago. lnet  Judge Parente.  We f ind thac
al1 t i re appoincrnents referred to were adequately advertLsed, and
the appoint l -ve power adequately strared among bankrupEcy Judges
of the distr lct .  There is also no evidence thet the Judge knernr
in advance, or in any wey approved af ,  the enplo)rment of  h is
daugir t -er  in a c ler ical  posieion, for  a few nontha, by one of  the
sranding crustees, who was associaEed r+i th Judge ParenEers son.
Ju<iga Per:enee states that ,  on the contrary,  he did not lcnow in
advance of  the employnene and that upon learning of  l t  he
requesced thsc i r  be termine.ted, vrhich was done. We f ind no
evidence of  eny i rnproper ba.rgaln,  or  ber ief ie to Judge ParenEe,
in any of  the above mat, ters.

Mr: .  Mendelsonts repeaeed object ione that Judge Parente
shoul .d have recused hinsel f  f rorn Mei ldelson's cases are subJect
to ordinary appel late reuedies,_and noL ordlnar i ly  appropr iate
for complai .ntb-under 28 U.S"C. $ SZ2(c) ,  as already l -ndlcated.

Tire complainL is hereby dlsmissed, for  the reasona stated
above.

So order:ed.

Judic ia l  Counci l

Da.ted: Apr i l .  15,  1985
Ner* York,  Nevr York

AO 724
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v

In re

Charge of  Judic ia l  Misconduct

- - -x

Before the Judic ia l  Councl l  of  the Second Circui t :

'  A cornplaint  f i led on October 12, 1

misconduce on the parc of  a chief  judge of

having been dismissed on Noverober 3,  1982

of the c i rcuiE, and a pet i t ion for  review

November 17, 1g82,

Upon considerat ion thereof,  i t  is

982 al leging

a distr ict

by the chief

havlng been

courc

j  udge

f i led on

ORDERED

reasons stated

that the pet i t ion

ln the order dated

for revlew is DENIED for Ehe

November 3,  1982.

The Clerk is dlrected co transmit  copies of  th is order

to the complainant and to the Judge whose conducE ls the

subJect of  the under ly ing complaint .

; {_,q
fg\ran anoers, ec re t rary

ia l  Corrnci l

7?.r  'fX/./ ,1): ; 7-'1 ' -2
\z ' r l l , r ! / t (  
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SECOI.ID CiF.CUIT

7 In p,e

CF:ARGE O.r JUDICiAL I l ISCO:: '*CT
No. B1-85()0

-x

PRESENT:

HO:J.  IRViNG R. I (AUFIIAN
HO)I.  ELLSI. ]ORTi]  A. VAT,I  GR;::EILAND
HON. THO}AS .J.  } .1ESKILL
HOl.l. JON O. NEt.ll.iAlt
HC)i .  }^I . , IALYA L. KEARSE I
HON. LLOYD E. } , I .AC I \1AFiOT{ :
HC)J.  JACK B. I .JEINSTEIN
HO:{.  JOHIJ T.  CUP.TIN
HC:{.  Ei .DlET T. CLARIE

By pet i t ion dated January 2L, L982, Thonas c.  I ' iurph-; '  has

reouesfod tha Judic:-a1 Counci l  of  the Seconi  Circui t  to : :eviewvusru4qr uvqtrUrt  U: grrE Jtr1 \_(JI lL i  \_J_Ic]Ll I I

an order of  chief  Judge I{ i l f reo Feinberg,  datec Januar l '  '1 
,  rgg2,

lvhich i rsmisseo pet ic ioner 's ch; . roes of  ' . . . , rongrdoinc aEainst

se\ , ;en Circui t  Jud:es and one Distr ict  Judce. The matter has been

ror ' i  cr ' :c" '  ] r r '  +hose inenbers of  th= Cculrc i1 \ r ,hc are t rot  d isqual- i f iedv: e

or have not recused themselves j :om part ic ipat ing in the : :e. . , iew.

i {e conclude that Cjr ic. i  JuCqe Fe_nberg cct : :ect I1.  d ismissei

r to!  i  1-  i  a-a- |  
-  

' l  
-  

i  . -  , -pr,  er  L. j -L/ l rc i  5 Cj()rnp rat : . . r  ,  i . :  t - IC' i  ' /Je appro\ :e anc af  f  i rm Chief  Judce

Feinberg's ordcr o:  ' i l tLt ' l ' l /  7,  :g82 for the reasons set fcr_-th

+h^*^ I  -grrg-Ef r- .

/  r \
, !  t  1
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/  / / / .  n
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rn his pet i t iorr  to the Cou:,c iJ, ,  pet i t ioner states that  he

ic  >monrl in-  h is co;nr- l ' l : inJ- tO ! : : : - lUie a ^nm^' . t : . i^ f  rnrJ o,rEl . rL iJ- t ty t r ro uvrrJ,rqrtru tO I : lCIU(]e a vvr.yrqrrru crgdinSt Chief

JuoEe FeinberE personal ly.  He charges f i rst  that  Judge Feinberg

r. . 'as scheiuled to s i 'c .  wi . th Jucges Lu:rbard ano l tansf ie ld on

cor ' t -  om:o- I  ?,  L9 19 : .o hear an ap::eal  in the case of  Dce v.LJ I

?-

Anl ' .er ,  i ' lo.  1?99, bu' :  rv i thdrerv- ard v/as replaced by Judge Gurfein.

The clerk 's recorcs do not incr3a;e that  Judge Feinberg was

schedul-eo to s i t  on September 13, 1979, and there is no indicat ion

J-L-.r-  L^ : . i  ^^.Enac ne crsqual i f ie: t  h imsel f  or  in any other manner. ,v i thdreiv f rom

^i  +r i  - '^so sJ.cclng. I r loreo\, ' : : l : ,  pet i t ion:r  '  s  compl aint  is  conpl_ete ry

ievoj-C of  an) '  factual-  a i legat ic: :s i ro icat ing that rv i thdrawal-  by

Juige Feinberg,  had i t  occurrei ,  tu 'ould have in ' ,zolved dn1, wronq-

coing ' , ' . 'hate. ;e: :  on his part .

Pet i - t ioner 's second charge a: ia inst  chief  Jucge Feinberg

inr, 'oIves a ret ter  a l leged1y deI: .vered to Judge Felnbero's

chambers in August,  r979. '  pet i t ioner has been requested to

furnisn tne CounciL wi th a copl :  of  th is let ter  but states that  he

cannot locate i t .  Chief  Judge Ieinberg's of f ice f i les contain

no let ter  ivhich mee--s pet i t ioner 's vague descr ipt ion;  general

correspondence relat inq to pencrnE appeals is rout inely placeC in

!  . l^^ 
-^*^- t  

c:tne appear t r . le maintained in the C]erk 's of  f ice.  pet i t ioner

al leEes "Feinberq dic not publ ish my let ter  to him descr ib ing

Sandner 's dis in issal .  of  h 'eber,  t : lere3y suppressing evi6ence to

nhc{-r l r^+ - i r r ' -+- ice.  "  Pet i t ioner has f  urnished nei ther f  acts norJ 
qJ s

lat r ' ,  a: lc \ r '€ are d\r 'dr€ of  none, ' . . . - i i i  ch required Clr ief  Judqe

la i  n l r r t - -  rn 
-

r \=f , , ,u=:- :  - \ /  . - , r :b1ish any let ter  :eceived from pet i t ioner.
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.  l {e f  ind both charges againsr Chie r  . ru iq:  Fei  nberg t_o be

completely wi thout meri t  and fr ivolous, and they are dismissed.

The Clerk is directed to t ransmit  copie. ;  of  th is orde::  to

the cornplai  nant and the judges ' , .hcse concr:ct  is  the sub jcct  of

the conplaint .
?

Rw I- t i  r r r r - f  i  r - rn Of

Q;:nrol- : r : r
I  L\-vreuerJ t

th: :  Judic ia l  Counci f

DATE: Apr i I  I1,  I9B2
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JNITED STATES couRl

thefor

SECONDCIRCUIT

------- ----x
In Re CHARGE '0F

.]UDICIAL MISCONDUCT

-------- --------x
No.8I-8500

I { ILFRTD FEINBERG, Chlef  Judge:

A complalnt  contalnlng s1x a] legat lons of

mlsco;rduct lnvolv lng a total  of  6even clrcul t  Jud8gs and cne
:

distr icL Judge of  th ls c l rcul t  ha.s been f l led wl th the c lerk

punsuirnt  to 2 'b U.S.c. .  $ 372 and l ,ocaI Rule $ o.zq.  After
\ .:.

caref  : l ly  rev. ' lewlng the mattera a]1eged thereln,  I  heneby

or ie l  that  the complalni  be and l t  hereby 1s dlsmlssed, for
,

'  a u 
-  

L -  a -  -  -  " '  

1 '

thre reasons that appear be low .  : i

I r l  foun of  h1s aI legat lpnsr.  comp.]alnant charges

r-anlous JuC6,es wlCh consplracy 
" ld 

obstruct lon of  Just lce

" in reLat ion to var ious act iono, 1Lr a oa| tern of  misCopduct

-r ,o suppress dissent through condOnat lon and abetment Of

psJclr laElc abuse by mun1c1pa,I  empf pyeFs.rr  A] l  of  these

al legat lons ane dlrect ly reLated,to the mef l ts of  a JuQgers

decls i .on or nu1lng, and are the'reiore dlsmlss.eci  purruant to

28 u.s.c.  $ 372(c)(3)(n)(11).

Cqmplalnant also charges two .Judges wlth.  lntent to

part lc lpate 1n th 'e above-ment lonbd consplracy.  Complalnant

of fers no furbher.evldence to support  h1s cLalm of  con-

'splracy or hls c la lm that by fa1}1ng to respond to a let ten

1n wl i lch connplalnant had requested each'Judgets posl t lon'on

: : : . : : . : tar  

Lssue, that  ts,  ' l r the second clrcul t 's  psychla-



i .J ILFR:iD FEINBERG, Chlef  Judge:

A complalnt  contalnlng, s lx al legat lons of

misco;rduct lnvoIvlng a totaL of  Eeven clrcul t  Judges and one

d:str icL Judge of  th ls c l rcul ' t  has.been f l led wl th the Clerk

pursuirnt  to 28 U.S.C. $ 372 and l ,ocaI Rule $ '0.24. After

caref  r I ly  revi-ew' lng t ,he matters a]1eged bhereln,  I  hereby

or ie l  that  the complalni  be and 1t  hereb; '  1s dlsmlssed, for

thre f 'easons that appear below,

In foun of  hLs al legat10ns, comp.Ialnant charges

var lous JuC6es wlbh consplracy ulO obstruct lon of  Just lce
:-:

" in reLat ion to var ious act ions ln l  pat , tern of  mlsC'opduct

io suppress dissent thnough condonat lon and abetment of
'  i . . ,

psJctr lablc abuse by munlclpal  emplgyers. t r  Al l  of  these

al legat lons are dlrect ly related,to the merl ts of  4 JuQge's

decls l .on or ru1lng, and are bherefore dlsmlss.eci  Ouaru"nt  to
: .

> charges two.Judg,es wl th tnLent to
i

part lc lpate ln the above-ment lonbd consplracy.  Complalnant

of fers.  no furLher.evldence bo support  h ls c la lm of  con-

splracy or hls c la lm that by fa l l fng to respond to a lebter

j .n wlr lch cornpJ.alnant had requesLed each Judgets posl t lon'on
I

a par. t icular Lssue I  that  ls , .  f ' tho Second Clrcul t rs psyehla-

i r lc  facketeenlnSrt '  fhe Judges 1n questton had demonsLrabed

thelr  lnEent.  to part le lpate 1n 4 consplracy tnvolv lng that
. ,

1ssue, Thts al legat lon 1s f r lvolous and 1s dlsnlssed uncier

28 iJ.s,c.  $ 3?2(c)(3)(A)(rr1).

FlnaI ly,  complalnant charges a Judge wtth creaElng

an appearance oi  lmpropr lety by hear ln6 a parLlcular case.

l io party to t i re case reques ted Eire judge'  s recusal ,



' t l

However,  any Judge rnust deter.mlne 1n every case ln whlch he

sl ts whe;hqr he 1s qual l f led to hear a matterr  1n l lght  of

pert lnent statutorg.and ebhlcar constralnts.  Thus, when a.

Judge hears a casel  he has made a decls lon not to recuse

hlmsel f  so thab a complalnt  based upon hls fa l lure to do so..

o 'nd1nar i"1y 1s propenly negarded as dlrect ly related to the

merl ' "s of  a procedural  ru l lng and therefore dlsm1ss1ble

uncer ?8 u.s.c.  $ 37?(. lG)(p.)(11).  In any event,  a careful

revlew of  fhe complalnt  ln ' th ls qase reivears ho.basls to

l>e1leve that the Judgets decls lon ' r ,o hear the matter could
I

be an a-Dplopr labe occaslon fo.r  any form of dlsclpl lne.

Accord' .hgiy,  th ls port lon of  the complalnt  1s dlsnr lssed on

. iwo tr(runcs: as dl t 'ec! I .v related to t i re merl 'us of  e ru}1ng,

pursua;r t  to 28 U.S.p.  $ 372(c) (3) (A) (11),  and as f  r ivolous

unoer JB u.s.c.  S i :zz(c)(3)(n)(111).  . :

I t  1s fur ther ordereo that, the.Clerk be and he

hereby ls dlrected to t rans;nl*"  copleS of  th ls order to the

complaLnani  enC bc the elghi  Jui3es ivhose conducL'1s che

subJeci  o i  the complalnf .

7t

Daced: Janua ry 1, 198 2


