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February 27, 1998

Jeffrey Barr, Assistant General Counsel
Admuinistrative Office of U.S. Courts
One Columbus Circle

Washington, D.C. 20005

RE:  Oversight Responsibilities of the Judicial Conference

Dear Mr. Barr:

For the record, it was quite obvious from your comments that you have not reviewed the materials in
Sassower v. Mangano, et al., #96-7805, transmitted to you under our November 24, 1997 coverletter --
or you would have known that the SOLE issue on appeal to the Second Circuit was the “pervasive bias”
of the District Judge. Your appalling lack of professionalism and honesty as to the seriousness of the
documentary materials before you -- materials that empirically establish the federal judiciary’s subversion
of the recusal statutes under 28 U.S.C. §§144 and 455 and of the judicial and appellate processes --
require Mr. Burchill’s immediate supervisory attention.

Our January 27, 1998 letter to you asked you to provide these materials to Mr. Burchill -- in the event
that Mr. Willging was not available to undertake their review. It appeared from our conversation that you
had not even discussed this matter with Mr. Willging. Consequently, we have no choice but to turn to
Mr. Burchill. I will telephone him next Friday, March 6th -- by which time I would hope he will have
had an opportunity to examine the materials we sent you -- beginning with our Petition for Rehearing
with Suggestion for Rehearing In Banc -- with which you were unfamiliar. You should be sure to tell
Mr. Burchill that you have not only refused to present these materials to the relevant Committees of the
Judicial Conference, but have refused to provide us with any written response to our November 24th
coverletter -- or to any of our many other substantive letters to you over the past 2-1/2 years. This
includes our October 1, 1995 letter, which asked you to locate any response to Chief Judge Wald’s
September 25, 1987 memo about §372(c) -- as quoted in my article “Without Merit: The Empty Promise
of Judicial Discipline” (at p. 95).

As previously requested -- but still not provided -- please send us the Annual Report of the
Administrative Office -- so that we can know precisely how many billions of dollars of taxpayer money
are being spent to fund the costly superstructure of the federal Jjudiciary.
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Finally, so that the Judicial Conference will have before it further evidence of the destruction of the
§372(c) disciplinary mechanism -- over and beyond what we provided it two years ago -- I enclose a copy
of Chief Judge Winter’s Order dismissing our §372(c) complaints on “merits-related” grounds -- which
complaints it also appeared you had NOT read, while nonetheless opining that they, like the §1983

litigation, were frivolous.

Enclosure

Yours for a quality judiciary,

SYona G Saeso2 R/

ELENA RUTH SASSOWER, Coordinator
Center for Judicial Accountability, Inc.

P.S. Iwill mail you a copy of our application to the U.S. Supreme Court extending our time to file our
petition for a writ of certiorari to May 16th -- as well as Judge Walter Stapleton’s April 27, 1989
testimony before the House Judiciary Committee on the subject of judicial discipline and
conduct where he claims that the recusal statutes and ethics codes work well and that there’s

no need for change.
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Mr. MoorHEAD. And I did wish to ask one question. )

You know, two out of the last three cases we have had on im-
peachment have dealit with judges convicted of felonies that were
sitting in prison. We can fight on all these other things, on chang-
ing things around, but is there any way that the court would agree
that we could handle these cases where there has been a conviction
on moral turpitude grounds or a felony and the Judges are sitting
in prison and still plan to come out and preside in court where
they could not even practice law because they would have been dis-
barred? Is there any way we can handle that without going
through this long ritual of impeachment that takes so much time?

Judge GobgoLp. Congressman, I neglected to mention, and
should have, that H.R. 1620 provides for the amendment of 372(c)8)
to provide that in the case of a Judge who has been convicted of a
felony and has exhausted all appeals that the Judicial Conference
of the United States may, by majority vote and without waiting for
the investigatory proceedings at the council leve] in the circuit and
without waiting for action by the judicial council of the circuit,
transmit directly to the House of Representatives a determination
that consideration of impeachment may be—— o

Mr. MoorHEAD. But my point was, is there a way of avoiding the
long and tortuous process that we have to go through in impeach-
ment, which involves several weeks, at least, of the time of the U.S.
Senate and time of the committees of the House, on something that
should be quite obvious to most, whether he is competent or not?
Obviously, for the respect of the court, he shouldn’t be sitting on
the bench.

tion. The first is, should a judge be sitting at all while these mat-
ters are going on?

Mr. MooRHEAD. Or even afterwards. )

Judge GobsoLp. Well, if afterwards, then I think this directly
raises constitutional issues.

Mr. MooruEAD. I am sure it does. I don’t know whether the Con-
stitution should be changed. ]

Judge GobBoLp. I must say that I am hesitant to express a view
on the constitutionality of procedures that might be differeqt from
what traditionally have been viewed as the procedures required by
the Constitution, whether the House could truncate its procedures,
and whether the Senate can act by less than the whole, as you
know, is a live issue at this time, and I must respectfully say 1
would be a little reluctant to express any views on those constitu-
tional issues that I really haven’t studied.

Mr. KASTENMEIER. If my colleague would yield, that is why we
call for a study of this harrow area, to see what alternatives can be
pursued. It is extremely difficult to see what alternatives can be
pursued short of the constitutional form of impeachment we cur-

possibility.

Judge Gobsorp. I could say one thing about the first layer ques-
tion which was, what happens to a judge who is under a serious
charge while the charge is being investigated and before we know

RN o
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what is going to happen? Should he continue to sit? I will have to

' give you my own personal experience. As a chief judge, I have had

three of these in which there were publicly known serious charges.
Perhaps it gives you some flavor of how a chief Jjudge can operate
with the act as his platform,.

In each of the three instances, I took the matter up with the
chief district judge and said, “Look, this judge ought not to be sit.
ting while this matter is going on.” In each of the three instances,
the chief district Judge agreed, and in each of the three instances
the judge voluntarily did not sit until the matter was brought to a
conclusion. If we didn’t have the act to give us this means of com-
munication, it would be hard to do.

Mr. KASTENMEIER. Now, the third of our panel, Judge Walter
Stapleton.

Judge Stapleton.

COMMITTEE ON CODES OF CONDUCT, JUDICIAL CONFERENCE
OF THE UNITED STATES

Judge ST@PLETON. Mr. Chairman and members of the subcommit-
tee, my assignment, as [ understand it, is to provide you with an
overview of the current system of assuring ethical conduct in the

Erom an institutional point of view, any overview of judicial
ethics has to cover three elements: The standards of ethical con-
duct, the ed i i
finally, the monitoring and enforcement of those standards.

As this subcommittee wel] knows, the principal legislation that




- ceiving compensation for speeches and writing, to the propriety of

erns all judicial ofﬁcers——bankruptcy Jjudges, magistrates, as well
as judges. That code of conduct incorporates the rules of section 3
455.

Since 1973, the Judicial Conference has adopted additional codes
of conduct which pertain to the conduct of most other employees of
the judicial branch. The codes of conduct provide not Jjust rules for
how a judge behaves in his official capacity but also how he or she
must behave in an extrajudicial capacity. There are rules govern-
ing everything from personal financial activities, to participation in
civic and charitable organizations, to writing and teaching, to re-

receiving gifts, to a ban on virtually all political activity.
Standards, as this committee knows, are only helpful if those reg-

ulated understand what the rules are and are sensitive to the im-

portance of complying. From the time a judge takes his or her

ation that faces them. They can write a letter to the committee,
and they can receive a written letter commenting exactly on the
problem that is before them and what the codes require in that sit-
uation. If there is not time for a written response, they can call me
on the telephone, and [ am authorized, if the committee has previ-
ously spoken on a similar issue, to share the committee’s advice
without, of course, revealing the previous inquiry.

I should say, these written inquiries and telephone inquiries are
confidential inquiries unless the inquirer subsequently, for his own
purposes, chooses to disclose what advice the committee gave.

Periodically, we publish opinions on the issues that come up
most frequently, and we publish periodically a summary of the
advice we have given in these confidential inquiries. There are now
82 published opinions, and they are put out in this desk book, that
includes all the codes of conduct, all the applicable legislation, and
all of the opinions of this committee interpreting the codes.

spouse becomes a political candidate or a public official or whether
One can receive a good citizen award or an outstanding jurist
award at a banquet sponsored by the Boy Scouts or by a law school.

In recent weeks, the most frequent single question that has come
to the committee is, how can [ explore the opportunities for future
nonjudicial employment while remaining on the bench and still
stay in compliance with the codes of conduct? We have provided

143

advice on that, and I can tell you what it is, but it is not an easy
situation to deal with.

My committee has no enforcement jurisdiction—that would be
inconsistent with our confidential advisory function—but there are,
as you know, others that effectively enforce both the statutes and
the codes of conduct. The most important enforcers other than, of
course, the individual judges themselves, are the courts. A judge

and the judgment in the case may be set aside.

The enforcement role of the circuit councils has already been de-
scribed, and I really have nothing to add to that. I do, however,
need to mention the enforcement role of the Ethics Committee and
of the circuit chiefs,

The Ethics Committee, which is a Separate committee from mine,

Judge is behind in his work or not behind in his work.
_ As has been indicated, the chief judges perform an indispensable
informal enforce_men_t role. When some questionable conduct hap-

cient to take care of the situation.

In summary, the Congress and the Judicial Conference have pro-
vided a comprehensive set of rules tailor-made to the Judicial proc-
ess. Our judicial officers and our employees are educated about

Ing to those problems, and the Judicial Conference, in short, be-
lieves the system is working well.

Finally, let me turn for just a minute to the proposed Govern-
ment-Wide Ethics Act of 1989 and the President’s Commission
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report that it is based on. I have submitted for the committee’s con- ¥
sideration a detailed statement that the Judicial Conference sent to

the White House analyzing the proposals of the President’s Com-
mission. That detailed analysis really documents three principal
points, and I will confine myself to those points.

First of all, as I have just said, the present system of judicial
ethics works well. The commission has identified no general prob-
lem with the judiciary, and the Judicial Conference knows of no
such problem. The proposed 15 percent cap on outside earned
income, for example, is apparently aimed at making sure that out-
side activities are not adversely affecting judicial performance. But
the commission doesn't claim that there is any problem with the
performance of the handful of judicial officers that that 15 per-
cent—and it is a small number—cap would affect.

In short, the Judicial Conference believes that if the system is
not broken one shouldn’t try to fix it.

The second point is that the judicial branch, as I have indicated,
has a very significant investment in the current system of regula-
tion. We have opinions, we have case law, we have committee opin-
lons, we have judicial officers and employees who have been edu-
cated about the system, and to rewrite the rules simply to install a
Government-Wide system of regulation would not only create un-
certainty where none exists but would require an enormous com-
mitment of scarce judicial resources just to re-educate everybody
on what is expected of them.

Finally and most importantly, the Conference believes that regu-
lation of ethics on a Government-wide basis is fundamentally un-
workable because each branch has its own mission and its own
process, and the judicial branch needs, and it currently has, rules
that are fashioned with a view to the unique nature of the judicial
process. I think this is particularly true in the context of disqualifi-
cation, the subject on which this committee has expertise.

The Government-Wide Ethics Act would create a new set of con-
flict of interest rules applicable to the executive, to the judiciary,
and to the employees of Congress, though not to its members. Vio-
lation of these rules would be a crime even if the judge did not re-
alize that he or she was violating the law when he or she sat.

But there is an even more fundamental problem here, and that
is that there is simply no way that a single set of rules can satisfac-

torily address the problems in the judiciary, the executive, and leg-

islative. Frankly, I don’t think the employees of Congress and the

executive can live with a set of conflict of law rules that is restric- 3

tive enough to preserve the integrity of the judicial process. We are
not asking for more lenient rules, we are just saying we are
different.

There are two things about the judicial process that distinguish

it—there are many, but there are two things in particular. One, ;:

the very heart of the process is that the judge has to be impartial .
and he has to be perceived as impartial. He is an empty vessel
when he goes on to that bench and the parties get the opportunity
to try to convince him or her one way or the other. ]
The second thing is that judges are fungible in the sense that we
don’t represent a constituency, and if I disqualify myself and a col-
league steps into the case and takes my place, my colleague will do

Es
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as well at deciding that case as I will. So it makes no difference
whether I recuse or not, and it is terribly important that I recuse if
anybody could reasonably question my impartiality. But in the
Congress and the executive, people are expected to come to prob-
lems with points of view, not to be completely empty vessels, and
they do have constituencies, and when they disqualify themselves
and somebody else has to make the decision, that is a problem be-
cause the constituency doesn’t get represented in the same way.

I am over my allotted time. I appreciate the opportunity to share
these views with the committee, and I am available now or any
time in the future to answer any questions that you all may have.

Mr. KasteNMEIER. Thank you very much, Judge Stapleton.

[The prepared statement with attachments of Judge Stapleton

follows:]
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Mr. CHATIRMAN AND MEMBERS OF THE SUBCOMMITTEE:

Thank you, Mr. Chairman, and Members of this
Subcommittee, for the opportunity to appear before you today as
Chair of the Judicial Conference Committee on Codes of Conduct to
provide an overview of the current system for assuring ethical
conduct in the judicial branch and an evaluation of how well that
system is functioning. I will briefly outline the existing
statutes, codes of conduct, policies, and practices that govern
judicial conduct.

I. Legislative Standards

There are several statutes that establish ethical
standards for officers and employees of the judicial branch. fThe

(1986), and the financial disclosure provisions of the Ethics In

Government Act of 1978. 28 U.s.C. app. § 301, et seq. (1986 &
Supp. IV 1987). The judicial disqualification statute details

and all judicial employees above a specified compensation level
publicly disclose on an annual basis their assets, their
financial transactions, the amount and source of any outside
income or gifts, as well as other data relevant to compliance
with the applicable ethical standards.

II. The Codes of Conduct

In 1972, a distinguished American Bar Association
committee of fourteen lawyers and Jjudges, based on three years of
study and hearings and fifty years of experience with the
original ABA Canons of Judicial Ethics, promulgated a Model Code
of Judicial Conduct. That Code has since been adopted in most
states. 1In 1973, it was adopted by the Judicial Conference of
the United States, with certain modifications to meet the needs
of the federal Judiciary, as the Code of Conduct for United
States Judges. " Since that time the Judicial Conference has
adopted additional Codes of Conduct for circuit executives, court
clerks, probation officers, staff attorneys, public defenders,
and law clerks. These Codes of Conduct provide comprehensive
Sets of ethical standards for all judicial officers and most
employees of the judicial branch. These standards have been
formulated with specific reference to the judicial function and
to the responsibilitieg of the particular officers and employees
involved.




III.

Elements of the Judicial Branch with Responsibjlities -~
in the Area of Judicial Ethics

A. The Judicial Conference Committee
on Codes of Conduct

This Committee provides advice to judicial officers-f
and employees with respect to the application of the provisions:
of the Codes to specific situations. This advice is provided :
through published opinions regarding frequently confronted
ethical issues and through individual responses to confidential %
inquiries. Periodically the advice provided in such responses jg
i ini Over the years,g

the Committee has issued 82 published opinions and 630 written

of applicable conflict of interest laws [.
recommending appropriate action." 28 U.s.C. app. §306(b) (198
Each judicial officer‘s financial statement is personally

If the information submitted raises any compliance 3
issues, the Committee, where appropriate, will request additiona,
information, advise the filer of the necessary steps to correct
the problem and Suggest that the filer seek advice from the I
Committee on Codes of Conduct.
the Committee will refer the matter to the appropriate Judicial i®
Council. Finally, if necessary, the matter will be referred to

the Attorney General of the United States for appropriate action.

C. The Federal Judicial Center §
The Center educates new judges concerning the P
applicable ethical standards and the resources available to help
them make sure their conduct conforms to those standards. It C
also provides continuing education to experienced judges in the
ethics area. Every judicial officer is provided with a desk book
containing the applicable Statutes, the Codes of Conduct, and the

published opinions of the Committee on Codes of Conduct. -
K

D. The Courts

The ethical standards applicable to federal judicial
officers are enforced by the federal courts. Any litigant who
believes his or her judge has a real or potential conflict of
interest, for example, is entitled to file a motion asking that
the judge disqgalify himself or herself. 1If he or she files an

28 U.S.C. § 144 (1986). 1If the judge declines to step
aside, that decision is reviewable by the court of appeals and

ultimately by the Supreme Court. See, e.d9., Liljeberq v. Health
Services Acquisition Corp., U.s. , 108 S.Ct. 2194
(1988).

E. The Circuit Judicial Councils

Each Circuit has a judicial council, consisting of
Jjudges of the court of appeals and the district courts, that is
charged by Congress with the responsibility of making "all
necessary and appropriate orders for the effective and
expeditious administration of justice within its Circuit." 28
U.S.C. § 332(d)(1) (1986). Under the Judicial Conduct and
Disability Act of 1980, this includes the responsibility of
passing on complaints about a judicial officer filed under that
Act. In such a proceeding, the judicial officer is subject to
discipline ranging from private reprimand to reference to
Congress for possible impeachment.,

F. The Chief Judges of the Courts of Appeal

The Chief Judge of each court of appeals has been
instructed by the Judicial Conference "to exercise close
supe;vision over the extra-judicial teaching and lecturing

that those activities are not being carried on to the detriment
i i Conference
This

The Chief Judges monitor the conduct of the judicial
officers and employees in their circuits with respect to other
matters as well. When questionable conduct occurs, the
"grapevine” is such that it will ordinarily come to the attention
of the Chief Judge and in most instances a word from him or her
On an informal basis ig all that is required to remedy the
matter.

AN Y
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IV. The Current State of the Judiciary in the Ethics Area

Thénks to Congress and the Judicial Conference,
comprehensive set of ethical standards is in place to re

the Codes of Conduct Committee or the Ethics Committee. E
Performance under these standards ig monitored and a process jig
in place for responding to situations involving non compliance:
ThflJudicial Conference believes the current system is working:,
vell .

V. ZThe_ President-‘s Commission on Federal Bthics Law Reform
and the Government-wide Ethics Act of 1989

Goverpment-wide Ethics Act of 1989, The Conference’s statement?
vcontgln; a detailed analysis of the. current law, the Ethics 3
QOlp1§SLOn's recommendations, and the deleterious impact on the -
Judiciary if the recommendations were to be implemented. That..
analysis documents three Principal points: 4

L 1.. The.present judicial ethical System works well
the Commission identified no specific problem and the Judicial 3
Conference knows of none. E

. . 2. The judicial branch has a very significant
anestmept in the current System of regulation. We have caselawd
and Commltteg opinions interpreting the existing standards and v
have a constituency of judicial officers and employees well ]
educated in the existing ethics law. i

3. Requlation of ethics on a government-wide basi
is fgndamepta;ly unworkable because each branch has its own
distinct mLssion and process. The judicial branch currently hasg
and neeqs'ethlcal standards fashioned with the unique nature of
the judicial pProcess in mind. : 3

Mr. Chairman, 1 appreciate this opportuAit
: Y to appear
beforg the Subcommittee, I am pleased to respond to your
questions now, or at any time in the future.
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e JUSTICE March 29, 1989 L RALPH MECHAM
OF THE UNITED STATES Sacvctary
Premding

The President
The White House
Washington, D.C. 20500

My dear Mr. President:

As Chairman of the Executive Committee of the Judicial Conference of the
United States, | write to convey the views of the Conference regarding the report
of your Commission on Federal Ethics Law Reform. The Conference appreciates the
opportunity you have afforded us to comment on these recommendations.

With deference to the distinguished members of your Commission, the Judicial
Conference must express its fundamental disagreement with the Commission's
conclusion that a single statute should dictate the ethical mores of the separate
branches of government. No other branch can claim to be more sensitive to the
absolute obligation to serve with honor than the judiciary. We resist a single
set of controls because each branch has fundamentally distinct roles which are
performed in very different ways.

The neutral, impartial arbiter is the heart and soul of the judicial
function. Litigants are limited in outside contact with judges, yet due process
demands that their views be fully heard when they are in court. The legislative
branch, on the other hand, often acts for its constituents based on contacts that
are both informal and ex parte. The executive branch influences and executes
the laws by drawing on private and public advice as to the nature of the popular
mandate of the President. Uniform governance of the divergent ethical values
inherent in these dissimilar functions is not feasible.

Our opposition to “parity" in regulations is also based upon the fact that
time-tested provisions already in place in statutes and in the Code of Conduct
for United States Judges assure ethical performance by judicial officers. The
Commission has noted no problem with Judicial ethics in its report. Revising
or replacing these laws and Code that work with a unique uniform enactment is

unnecessary.

If your administration is considering drafting legislation that would cover
the judiciary, I hope you will afford us the opportunity to review and comment
on the proposal prior to its transmission to the Congress.

The enclosed statement provides an in-depth discussion of our views. Thank
you for allowing us to express them.

RespectfulIy,

Erwtey oot

Charles Clark

Enclosure
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Mr. KASTENMEIER. | think the committee and others' will agree
that the three of you constitute a remarkable resource in terms of
discussion of this panoply of questions related to judicial discipline,
tenure, et cetera.

. E 3 I will just ask one or two questions and yield to my colleagues. I
challenge for conflict of interest and may be voided if it ig - may have some further questions at the en .

present. Judges serve courts. Congress fixes the limits Gfrgach.} I take it, to summarize—and may I say that the statements also
- e ' of Judge Godbold as well as Judge Stapleton, as was the case with
Judge Coffin, will be received in their entirety and made part of
the record, and I would like to also receive for the record, offered
®ach year with different litigants and different interests every g gg;rﬁ;l?r.rgﬁiggré:g;ﬁiéglgltJ(:Ib(}le(z:ltaif) nf.nlsconducm a plece by Judge
time. The other branches function in a Completely different . (Letter to Hon. Robert W. Kastenmeier (April 18, 1989) and the
§ article by Judge Edwards follows:]

the other two branches of government. Judges function as neutral:}

arbitrators. fTheir pProceedings are now subject to statutory

court’s jurisdiction. When litigants choose a forum, tho."juq'. B, -
must adjudicate or recuse. Thig Process occurs hundreds of Qi-.a*'.

- manner. Procedures to assure ethical probity for the Judiciary
are now and should remain distinct. No member of the other
branches, who frequently appears as a litigant before courts,
should be able to influence the ethical process of the judiciary..f
It should continue to be self-regulatinq to conform to long
established precedent and constitutionally intended independence.a{
The Conference has no objection to Commission '
Recommendation No. 1g. It is unable at this time to comment on
Commission Recommendation No. 8. With respect to the
Commission’é recommendations regarding financial disclosure, the
Conference has reservations about Recommendation No. 18, and
objects to Recommendation No. 17 and to that portion of
Recommendation No. 16 that would require Article III judges to

report home mortgages and loans from Specified relatives.

Dated: March 29, 1989
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Mr. KASTENMEIER. Judge Stapleton, other than the refinemen
in the act as discussed by Judge Godbold, is it your view that we dojlie
not, in fact, need further code of conduct or ethics statutory pro-3
mulgations for the judiciary? Is that correct? As far as you are con-4
cerned, the current state of affairs is adequate. 5

Judge STAPLETON. Yes. I am sure that there is no human systemj
that couldn’t be improved by some minor changes here and there,§
and indeed the ABA is currently engaged in a comprehensive y
review of the ABA model code of conduct for judges, and I am sure™
that once that becomes available we will take a hard look at ourH
code of conduct to see if it could possibly be improved. But in terms:
of changes in approach or the structure for enforcement, we do not.3
foresee the need for change. -

Mr. KASTENMEIER. The outside earnings cap of 15 percent—isi3
that what the President’s Commission suggests?

Judge STAPLETON. Yes. e

Mr. KASTENMEIER. You wouldn’t say it is unreasonable, but you™§
would say it is unnecessary for the judiciary. The Jjudiciary has se
arate problems and should be considered quite separately from th
executive and legislative branches?

Judge StapLETON. I do believe that it is unnecessary. I also b
lieve it would be unfortunate.

There is a relationship between the Jjudiciary and academia tha
I think is somewhat unique, and judges in our country since the;
outset have provided intellectual leadership and educational lead-
ership to the bar as a whole, to the profession. We believe that®

Judges teaching and writing scholarly treatises not only make a?
fantastic contribution to eduecation and the profession but the
enrich their ability to be judges when they are doing that.

Now the cap, as I said—I don’t have the figures, but my guess is“%a
it would affect maybe 15 judges. But the judges who can command#
that kind of outside income for their scholarly work obviously have:
a lot to offer. They are very talented men. Most of them were in
academia before they came to the bench and probably would no
have come to the bench if they thought they could not continue to-
teach and write. In terms of Judicial performance, they are simply:
not a problem group, or at least in my experience, 18 years on the
Federal bench, I have not seen it.

In a very special class, although quite a few judges do do that. I
think as a general rule we can appreciate that that isn’t at the ex-
pense of their judicial work. But there is a perception. That is, of
course, why we have a judicial disqualification statute. I am won-
dering whether it is really necessary for a judge to, say, earn
$50,000 as a teacher, at the same time, perhaps, earning $95,000, g
?x1td hopefully that will be increased during some time in the near §
uture. -]
_Let me ask you this. Would a judicial salary increase affect your &
view about a cap on outside earnings taken as a whole? Would you
think it would be less necessary for a judge to earn a considerable |
amount above 15 percent over Judicial salary if the judicial salary -=
were substantially above $100,000?
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Judge STAPLETON. Let me make myself clear. It is not necessary
for somebody to make more than 15 percent over the salary. But
the issue, as I see it, is whether it is in the interest of the judiciary
as an institution to cut off what has been a pretty steady flow of
judges from academia to courts of appeals and other courts who
have made, really, an outstanding contribution to the judicial
system, who, I am afraid, if they felt they weren’t going to be able
to continue substantial teaching and writing, would be discouraged
from coming.

The answer to your question about if there is a Judicial salary
increase: It would substantially help the problem that would be
created by the cap, and the primary way it would be helpful is, as
Judge Coffin has said, we have got a very demoralized constituency
at the moment. These 15 judges are not all that important com-
pared to the total constituency. Even if it doesn’t affect you, with
the current state of affairs, they look at the efforts to impose these
new restrictions as sort of adding insult to injury. The landscape
would indéed be dramatically transposed if judges thought they
were being appreciated and that sense of appreciation were com-
municated in the form of a salary increase.

Mr. KasteNMEIER. We have seen waves of this over particularly
the past 20 years. There have been little waves. I know even this
subcommittee had a judicial disqualification statute.

The general statute that you referred to on ethics, which statuto-
rily created an ethics committee, also required financial disclosure,
as well as the 1980 Judicial Tenure Act: all of those, many judges
actually challenged those on the basis of going beyond what the
Constitution would permit in terms of curtailment of the judiciary
in some general sense and would argue that only impeachment was
available as an outside limitation on the exercise of discretion by
article 3 judges. I think that is somewhat diminished, but I think
that concern is still extant among some judges in the system.

I only have one other question, and then I will yield to the gen-
tleman from North Carolina, and that is on judicial disqualifica-
tion. You indicated that many judges call the Code of Conduct
Committee for advice, and I guess my question is, is the small stat-
utory statement on the question inadequate? Are judges entitled to
more specific statutory explanation so as to be able to make a judg-
ment without checking in with other people, with other entities? Is
there something wrong with the statute? [ guess the question is in
that connection. .

Judge StrapLeTON. The answer is no. It doesn’t just address the
subject briefly. Section 455 really spells out in some detail the ap-
plicable rules, and of those 82 published opinions that are in this
book for every judge to look at on his desk, half of them involve
interpretations of those statutory criteria. So I don’t think we are
in need of help there.

Mr. KastenmEier. Thank you. .

I will yield to the gentleman from North Carolina, Mr. Coble.

Mr_ CosLe. Thank you, Mr. Chairman. I have a couple of com-
ments and then perhaps a couple of questions.

It is good to have you all with us this morning, gentlemen.

Judge Coffin, you alluded earlier to what you regard as “Black
Tuesday.” For the record, there are many, many people in my dis-
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