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fn the opinion of

presented:

ISSUES PRESENTED

the appel lee, the folJ.owing issues are

I .  Whether the tr ial court abused its discretion in denying

apperrant's two motions to disquali fy the tr ial judge, where

appellant did not aIIege any facts which supported her contention

that the judge was biased or appeared to be biased.

rr - whether apperrant was \rentitred,r, to have her case

transferred to the United States Distr ict Court for the Distr ict of

Co1umbia, where (1) the relevant statute clearly authorizes the

united States Attorney to bring a misd.emeanor disruption-of-

congress charge in the superior court of the Distr ict of columbia,

and (21 even assuming, arguendo, that the case could have been

brought in either federal court or Superior court, the decision to

br ing appel lant 's  case in  Super ior  Cour t  was a proper  exerc ise of

prosecutor ia l  d iseret ion.

III .  Whether the Court should exercise i ts discretion to

hear appellant 's unpreserved claim that the statute under which she

was prosecuted is  unconst i tu t ional ,  where (1)  apperrant  makes her

constitut ionaL challenge for the f irst t ime on appeal; and (2) the



s ta tu te  i s  c lear ry  cons t , i tu t iona l ,  bo th  on  i t s  face  and as  app l ied

to  appe l lan t ' s  caser  so  the  cour t  has  no  reason to  address

appe l lan t '  s  a rguments .

IV. l i l t rether appel lant 's arguments chal. lenging her sentence

are moot and should be dismissed, where (1) appel lant has ful ly

served her sentence, '  and (2) appel lant conceded in pleadings f i led

in the tr ia l  court  and in this Court  that her sentencing claims

would become rnoot upon completion of the service of her sentence.

vl-L



DISTRICT OF COLUMBIA
COURT OF APPEAI,S
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ELENA R. SASSOWER, Appel lant,
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CRIMINAT DIVISTON

BRTEF FOR APPELLEE

COUNTERSTATEMENT OF THE CASE

Fol lowing a jury tr ia l  before the Honorable Brian F. Holeman,

appel lant r i ras convicted on Apri t  20, 2004, of one count of

d i s r u p t i n g '  C o n g r e s s ,  i n  v i o l a t i o n  o f  D . C .  C o d e  S  1 0 _ 5 0 3 . 1 6 ( b )  ( 4 ) .

on  June 28 ,  2004,  Judge Ho leman sentenced appe l lan t  to  s ix  months ,

imprisonrnent. Appellant filed a timely notice of appeal on June

2 9 ,  2 0 0 4  ( A p p .  V o l .  1  a t  1 ) . 1 /

! /  *App. VoI .  _,  " t  _r,  refers to appel lant,s appendix,
by volume and by page nurnber.  . . lOl/OD/yy Tr.  _, ,  refers to the
transcr ipt  of  the proceedings held on the d.ate noted.



THE TRIA],

f .  The Government's Evid.ence

The gowernment's evidence at tr ial established that on May 22,

2003, appellant disrupted a confirmation hearing for judicial

nominee Richard l lesley. Wesley was a judge on the New york Court

of Appeals, who had been nominated to serve on the United States

Court of Appeals for the Second Circuit.  The confirmation hearing

was held by the Senate Judieiary Committee, in the Dirksen Senate

off ice Building, which is part of the United States Capitol complex

(4 /L4 /04  T r .  2L7 ' )  .

Two days before the hear ing,  on May 20,  2003,  apper lant  le f t

a voice-mail messag'e with the off ice of Senator Hil lary Rodham

cl in ton,  s tat ing that  the senator 's  o f f ice had engaged in

misconduct regarding the nomination of i ludge wesley (4/14/04 Tr.

109) . on that s€une d"y, appellant also sent a fax to the Senator, s

off ice, in which appellant requested an opportunity to testi fy at

, rudge wesley 's  conf i rmat ion hear ing ( id .  a t  109-110)  .  senator

Clinton's staff sent copies of the voice-mail message and fax to

the United States Capitol Poliee, and expressed coneern to the

capitol Police that apperlant might attempt to disrupt the

conf i rmat ion hear ing ( id .  a t  109) .  The staf f  members repor ted that

appellant had made other phone calls and sent other faxes regarding

Judge wesrey to  senator  cr in ton 's  of f ice ( id .  a t  195)  ;  and that



appel lant had sent six boxes of documents to the Senate .Tudiciary

commi t tee  regard ing  the  nominat ion  ( id .  a t  1?5-126) .  senator

C l in ton ts  counse l ,  Leec ia  Eve,  repor ted  tha t  she  and another  s ta f f

member, Joshua Albert ,  had spoken with appel lant for 40 minutes,

and that appellant had yelled at the staff members when they

in fo rmed her  tha t  she  cou ld  no t  meet  w i th  the  Senator  ( id .  a t  1g5-

186)  .  Ms.  Eve repor ted  tha t  appe l lan t  \ .p resents  herser f  in  a

pro fess iona l  manner  bu t  does  no t  ac t  in  a  ra t iona l  manner , ,  ( id .  a t

1 7 s ) .

on May 2L,  2003,  appel lant  le f t  another  vo ice-mai l  message

wi th Senator  Cl in ton 's  of f ice,  and stated that  . ,she wanted someone

to ca l l  her  back regard ing th is  jud ic ia l  nominat ion s i tuat ion, ,

(4 /74/04 Tr .  t t2 l .  Speciar  Agent  Deborah L ippay,  o f  the capi to l

Police, returned appellant 's calr that afternoon (id. ) .  when

Special Agent Lippay asked appellant if she planned to disrupt the

confirmation hearing, appelrant responded in a .. loud, forceful

.  ang ry  tone"  ( i d .  a t  112 -113) .  Appe l l an t  con f i rmed  tha t  she

would attend the hearitg, but would not state whether she planned

to d isrupt  i t  ( id .  a t  113) .  Appel lant  asked to speak to  Specia l

Agent Lippay's supervisor, so Lippay transferred her to Detective

Wil l iam Zimmerman (id. ) .

Detect ive Zimmerman, a 22-year veteran of the Capitol  pol ice,

spoke to  appe l lan t  tw ice  on  May 21 ,  2003.  The f i rs t  conversa t ion



l ] .asted about  an hour  (4/L4/O4 Tr .  2O9,)  .  Appel lant  spoke

"passionate[Ly7"  aJrout  her  v iews on the jud ic iary  ( id .  a t  2og) .

Detectiwe Zimmerman informed appellant that she was welcome to come

to the Judiciary committee hearing, but that she had not been

chosen to test i fy  ( id .  a t  2ogl .  A few hours la ter ,  Detect ive

Zimmerman learned that appellant had called Senator Clinton, s

off ice again, and decided that he should return the call  ( id.. at

2LOr. fn the second eonversation, appellant reiterated that she

wanted to attend the hearing and testi fy ( ia.1 . Appellant also

told Detective Zimmerman that she did not want to be arrested

(id. ) .  The detective responded that the Capitol pol ice did not

want  to  arrest  her ,  and that  i t  was a l l  w i th in  her  contro l :  as

long'as appellant conducted herself appropriately and did nothing

to disrupt the hearing, she would not be arrested (id. at 2LLr.

The second conversation lasted -hout an hour and a half ( id. ) .

That evening, appellant sent Detective Zimrnerman a 39-page fax ( id.

aL  2L2 -2L3 ;  A /L5 /O4  T r  .  272 ,  2g4 -285 , )  .

rn respons€! to the reports :lrout appelJ-ant from senator

crinton's staff,  special Agent Lippay prepared a security bullet in

that contained a photograph of appellant, and certain information

al rout  her  (4 /L4/04 Tr .  LLL,  .? /  The bul le t in  was d is t r ibuted to

The capitol Porice had a photograph of apperrant on f i le,
(cont inued.  .  .  )



Capitol  Pol ice off icers on the morning of the conf irmation hearing,

to make them aware that apperrant rnight disrupt the hearing

(4 /Ls /o4  r r .  29e -2991 .

The hearingr was held by the Senate Judieiary Committee, at the

D i rksen  Bu i l d ing ,  Room 226 ,  on  t " t ay  22 ,  2003 ,  a t  2 :00  p .m.  (4 /Ls /o4

Tr .  300 ,  330 ,  369 -370) .  o f f i ce r  Roder i ck  Jenn ings  o f  t he  cap i to l

Porice entered the room while the hearing was in progress, and.

observed appellant sit t ing in the back row at approximately 2:45

p .m.  ( i d .  305 -306 ,  329 r .  The  roo rn  was  fu l l ,  con ta in ing  abou t  50  o r

5 0  p e o p l e ,  a n d  i t  w a s  v e r y  q u i e t  ( i d .  a t  3 0 5 ,  3 3 6 , 3 7 4 t  3 ? 6 ) .  A t

ahout  3:30 p.m. ,  senator  Saxby chambr iss,  who r i las act ing as the

chairman of the committee, began to \\wrap up', the hearing by

thanking people for  a t tending ( id .  a t  310,  g77r .  As senator

chambliss was speaking, appellant stood up and .rsereamed, out,

'Judge Wesley, look into the corruption of the New york Court of

Appears" '  ( id .  a t  378,  380) .  Appel rant  began screaming,  in  a , \very

loud" tone, before the chairman banged the gavel to off icial ly end

the hear ing ( id .  a t  311 ,  g78,  411) .  Appel rant  then stated that  she

? /  ( .  . .  c o n t i n u e d )
from her 1996 arrest for disorderly conduct in the Dirksen Senate
o f f i c e  B u i l d i n g  ( A / t a / o a  r r .  1 8 8 ,  1 9 0 ) .  T h e  1 9 9 6  a r r e s t  w a s  b a s e d
on appel lant 's conduct in being . ,very disrupt ive, and . ,cursing out
loud,  say ing  ' fuck  you fuck  these peop ler ,  in  a  ha l lway  in
the Dirksen Buirding, af ter being removed from an off ice by the
C a p i t o ] .  P o l i c e  ( 4 / L 5 / 0 4  T r .  4 0 1 - 4 0 3 )  .



w i s t r e d  t o  t e s t i f y  ( i d .  a t  3 1 1 ,  3 7 8 ) She seemed ' \very ag' i tated,

and.very upsetr "  and appeared to  have \ \ the in tent  to  d isrupt  the

committee" ( id. at 3?g) . chairman chambJ.iss brougrht down his gavel

twice, and told everYone to remain seated while the Capitol police

restored order  ( id .  a t  313,  378) .  Apper lant  then rose to  her  feet

and again "shouted towards the front of the room rJudge

Wesley, look into the corruption of the New York Court of Appeals', '

( i d .  a t  311 ,  380 ) .  As  cap i to l  po l i ce  o f f i ce rs  app roached

appellant, she carled out, rrsenator, are you asking that r be

arrested? Senator, do you want me arrested?, (fd. )

Off icer ,Jennings and Sergeant Kathleen Bignott i  attempted to

escort appellant out of the hearing room, but appellant resisted by

hold ing on to  a chai r  and st i f fen ing her  body (A/Ls/oa r r .  gL2-3L3,

379-380) .  Apper lant  cont inued to "yer l , ,  abou!  corrupt ion in  the

New York Court of Appeals and to insist that she wanted to testi fy

( id .  a t  313,  380) .  The of f icers guided apper lant  by her  e lbow and

arm to remove her from the room (id. at 3L2'). As they took

appellant away, she rrseream[ed] in loud language, rAn r under

a r res t ,  am f  under  a r res t? ' r '  ( i d .  a t  380 ) .

. I I .  The Defense Ev idence

The de fense car led  th ree  w i tnesses :  Joshua Arber t ,  a

legislat ive correspondent employed by Senator Cl inton; Leecia Eve,

Senator  C l in ton ,s  eounse l ;  and appe l lan t  herse l f



Joshua Albert  test i f ied that appel lant had contacted Senator

Cl inton's off ice to express her views about the nominagion of

R ichard  r fesrey  G/ ] -6 /oa  Tr .  501-502)  .  Apper ran t  had sent  e -mai ls

and documentation to the Senator's office regarding the nomination

( id .  a t  503-504) .  Because appe l lan t  was  a  cons t i tuent  o f  the

senator ' s ,  Mr .  A lber t  fe l t  ob l iga ted  to  hear  her  concerns  ( id .  a t

502) .  Aecord ing lY ,  he  schedu led  a  conference ca l l  w i th  appe l lan t

not long before the conf irmation hearing for Judge wesley ( id.  at

501-502) .  The par t i c ipants  in  the  conference ca l l  were  appe l lan t ,

M r .  A l b e r t ,  a n d  L e e c i a  E v e  ( i d .  a t  s 0 2 , 5 1 1 ) .  D u r i n g  t h e  c a l l ,

which was \ tvery lengthy" and exceeded 30 minutes, appel lant . .became

very worked up and emotional r , '  and \ .became dif f icul t  to reason

wi th"  ( id .  a t  505,  508) .  Appe l lan t  reques ted  tha t  senator  c l in ton

oPPose the nomination, but the staff members informed appellant

tha t  the  senator  wourd  no t  do  so  ( id .  a t  5O?-5og) .  Appe l lan t  a lso

wanted to test i fy at  the conf irmation hearing. The staff  members

told her,  however,  that the Senator was not a member of the

,Judiciary Committee and therefore was not involved in deeiding who

w o u l d  t e s t i f y  a t  t h e  h e a r i n g  ( i d .  a t  S 0 8 ) .

Leec ia  Eve,  Senator  c l in tonrs  counse l ,  tes t i f ied  tha t  she

recal led receiving phone messages from appel lant,  and knew that

appel lant had sent documents to the Senator 's off ice regarding the

nominat ion  o f  R ichard  Wes1ey G/L6/OA Tr .  S34,  S4O)  .  Ms.  Eve spoke



to appel lant only once, however,  in the phone conversat ion with

appe l lan t  and Joshua A lber t  ( id .  a t  534-535,  536,  542, )  .  Dur ing

that phone conversat ion, appel lant expressed her views about Judge

Wesley'  s rrunf i tness for the beneh,.  "  asked to test i fy at his

confirmation hearing',' and reguested that Senator Clinton oppose the

nominat ion ( id.  at  542-543')  .  Ms. Eve told appel lant that nei ther

the Senator nor her staff  makes decisions al-out who test i f ies at

Judiciary committee hearings, and stated that the senator was

planning to support  the nominat ion ( id.  at  543)

After the phone conversation with appellant, Ms. Eve informed

the Secret Service that appellant was a New York constituent who

was 'rupset" about the nomination, and might try to approach the

sena to r  a t  t he  con f i rma t ion  hea r ing  (4 / t6 /o4  T r .  546 ) .  Ms .  Eve ,s

purpose in speaking to the Secret Service was actually to protect

appellant, to make sure that the Secret Service off icers did not

misinterpret appellant 's actions and junp to the conclusion that

apperlant might try to physical ly harm the senator ( id. at s46-

54?) .  Ms.  Eve a lso contacted the Capi to l  Pol ice to  re lay the same

informat ion ( id .  a t  547-548) .  Ms.  Eve in formed the Capi to l  po l ice

that apperrant had requested to testify at the hearing, but that

her request had been denied by the Judiciary Committee; and that

appellant nevertheless had expressed an intention to come to the

hear ing  and  seek  to  speak  ( i d .  a t  580 ) .



Appel lant test i f ied in her own defense. rn relevant part ,

appel lant explained that she is the co-found,er and coordinator of

a non-prof i t  organizat ion cal led the Center for i ludicial

Accountability, which attempts to rrdocument how judges break the

law and ge t  away w i th  i t , ,  (4 /L9 /o4  Tr .  62s l  .  rn  March  2oo3,

President Bush nominated Richard Wesley to the Second Circui t  Court

o f  A p p e a r s  ( i d .  a t  6 3 ? ) .  o n  M a r c h  L 4 ,  2 0 0 3 ,  a p p e r r a n t  w r o t e  a

letter to the Senate Judieiary Committee, in which appel lant voiced

her rrstrenuous opposit ion" to the nominat ion, reqluested to test i fy

at the conf irmation hearing, and asked for information regarding

t h e  " c o n f i r m a t i o n  p r o c e s s , ,  ( i d .  a t  G 3 ? - 6 3 8 ) .  O n  A p r i l  2 3 ,  2 0 0 3 ,

appel lant hand-del ivered to the off ices of New York Senators Chuck

Sehumer and Hi l lary Rodham cl inton ident ical  packages of

information coneerning arreged misconduct by Judge wesley ( id.  at

6 4 0 ,  6 4 2 1  .

Appel lant made repeated cal ls to Senator,  s Cl inton, s off ice to

conf irm that Leecia Eve had received the package, but received no

s a t i s f a c t o r y  r e s p o n s e  ( 4 / l g / 0 4  T r .  6 4 4 1 .  s o  o n  M a y  5 ,  2 0 0 3 ,

appelrant drove from New york to washington, D.e.,  to meet with

Leec ia  Eve and Josh A lber t  in  person ( id .  a t  644,  64G) .  Appe l lan t

s ras  45  minu tes  la te ,  however ,  and missed her  appo in tment  ( id .  a t

647).  Appel lant nevertheless lef t  another memo with Senator

C l i n t o n ' s  o f f i c e ,  d a t e d  M a y  5 ,  2 O O 3  ( i d . ) .  O n  t h a t  s a n e  d a y ,



appel lant " transmit ted" f ive boxes of mater ials to the Senate

Jud ic ia ry  Commi t tee  ( id .  a t  648,  649 ' t  .

After making repeated cal1s to the Judiciary Committee to

determine whether it had received and reviewed her materials

(4 /L9 /oa  r r .  649 -650) ,  appe l l an t  spoke  to  a  c le rk  on  May  13 ,  2003 .

The clerk told appellant that Committee counsel had reviewed the

mater ia ls ,  but  d id  not  understand appel lant 's  accusat ions ( id .  a t

650) .  rn  another  phone carr  wi th  the crerk on May 15,  2003,  the

clerk stated that reviewing counsel considered appellant rr ra

disgruntled l i t igantt who sal ' t  conspiracies and conuption

everywhere"  ( id .  a t  551) .  Appel lant  then spoke to  Leecia Eve and

Josh Albert on May 20, 2004, for approximately 40 rninutes ( id. at

6s2l .

As part of her testimony, appellant provided her own analysis

of a videotape of the confirmation hearing, which had been admitted

into ev idence dur ing the government 's  case- in-ch ief  (4 /L9/04 Tr .

653-657 ,  672-675)  .  Appe l lan t ,  s  . .ana lys is , ,  o f  the  v ideotape

substantial ly corroborated the g'overnment's evidence. Although

appellant initially asserted that she began speaking at the hearing

only "upon its being adjourned" ( id. at 6541, she later admitted

that she started speaking r\as chairman cha:nbliss was saying

I r] thank you very mucht, T ,, ,  and that their words were

"simultaneous" ( id. ) .  According to appellant, her exact words at
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the hearing were "Mr. Chairman, there's ci t izen opposit ion to Jud.ge

Wesley based on his documented corrupt ion as a New york Court  of

Appea ls  judge.  May r  tes t i f y? , ,  ( rd .  a t  655. )  cha i rman chambl iss

responded, "r  wi l l  issue a warning that we wi l l  have orderr i  ( id.  )  .

Appellant contended that she remained silent as the Chairman then

stated, r 'The Committee wi l l  stand in recess unt i l  the pol ice can

r e s t o r e  o r d e r .  E v e r y o n e  r e m a i n  s e a t e d . , ,  ( r d .  a t  6 5 5 - 6 5 6 . )

Appellant then asked Chairman Charnbliss whether he was

direct ing that she be arrested because, she bel ieved, * i t  was for

the presiding chairman to decide whether a respectful  request to

t e s t i f y  s h o u l d  b e  p u n i s h e d  b y  a r r e s t , ,  ( 4 / 1 , 9 / 0 4  T r .  6 ? 3 ) .  T h e

Chairman responded, *I  am direct ing that the pol ice restore order, ,

( id . ) .  A t  tha t  po in t ,  Sergeant  B ignot t i  demanded tha t  appe l lan t

step out of the hearing room, *prompting [appellantJ to again ask

chairman chambriss [  ,  ]  [  \A] re you direct ing that r  be arrested l? r  1, ,

( id.  at  673).  Appel lant conceded that af ter she was removed from

the hearing room, the videotape showed Chairman Chambliss speaking

fur ther  be fore  conc lud ing  the  hear ing  ( id .  a t  6s6 ,  614) .

I .  T H E
MOT

ARGUMENT

COURT CORRECTLY DENIED
AI,r

Appel lant asserts that . Iudge Horeman, who presided. over

case in the Superior court ,  was biased, against her,  and that

her

h i s
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many rul ings in the case demonstrate that bias (Appe1lant 's Br ief

a t  2 -35) .  Accord ing  to  appe l lan t ,  the  ac tuar  b ias  o f  the  judge

tainted her tr ia l ,  and ent i t les her to a reversal of  her convict ion

and sentenee ( id.  at  3) .  rn fact,  however,  appel lantr  s al legat ions

of bias are based solely on dissat isfact ion with reasonable ruJ. ings

and procedures establ ished by , .Tudge Holeman in appel lant,  s case.

Because there is no evidence that the judge t{as biased or appeared

to  be  b iased,  appe l lan t ' s  c la im c lear ly  rnus t  fa i l .

A. Baekcrround.

Appelrant f i led two pre-tr ia l  motions, dated February 23,

2004, and March 22, 2004, seeking'  to disqual i fy ,Judge Holeman on

grounds o f  a l leged b ias . ! /

Appel lant 's February 23 motion al leged that ,Judge Holeman was

biased rterely beeause his administrat ive assistant and 1aw clerk

!/  Appel lant has made accusat ions of bias against v ir tual ly
every  judge who has  come in  contac t  w i th  her  case.  see  9 /20 /03  Tx .
5 (referr ing to appel lant 's motion to disgual i fy senior Judge
Ei lper in  on  grounds o f  b ias) ;  Id .  a t  L6-2O (appe l lan t  makes ora l
motion to disqual i fy senior Judge Abrecht on grounds of bias);  app.
VoI .  1  a t  272 (appe l lan t  accuses  Sen ior  Judge Mi ] - ] . i ken  o f  b ias
because he  d id  no t  r r th row the  book"  a t  an  Ass is tan t  Un i ted  Sta tes
Attorney),  and 280-283 (appel lant further accuses Judge Mil l iken of
bias based on his rul ings regarding apperlant,  s discovery
requests )  , '  Appe l lan t ' s  Br ie f  a t  L -2  ( re fe r r ing '  to  appe l lan t ' s
mot ion  to  d isqua l i f y  the  judges  o f  th is  cour t  on  grounds o f  b ias) .
Appel lant appeared before several  di f ferent Superior Court  judges
because her case was ini t ia l ly assigned to the misdemeanor calendar
of Judge Abrecht,  who ret i red and took senior status. Thereafter,
var ious senior judges shared responsibi l i ty for presiding over that
c a l e n d a r  u n t i l  i t  w a s  a s s i g n e d  t o  J u d g e  H o l e m a n  ( 8 / 2 0 / 0 3  T r .  5 - 6 ) .
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had asked appellant not to cal l  chambers for updates regarding her

case (App.  Vor .  1  at  269-21L)  , .  and because the judge had fa i red to

respond to two subsequent letters from appellant, complaining a5out

that  request  ( id .  a t  272-2751. According' to appellant's own

documentat ion of what transpired, appel lant had cal led to inquire

about the status of a discovery motion, and to determine whether

the governrnent had responded to that motion. Judge Holeman's

administrative assistant had conveyed to apperlant the judge, s

request that she refrain from cal l ing chambers. rn response,

appel lant had faxed an irate let ter to the judge. rn the let ter,

appel lant complained that the request did not rrref lect a fair  and

impart iar t r ibunal" ( id.  at  2691 .  Judge Holeman's raw clerk then

cal led appel lant and lef t  her a voice-mai l  message, which

rei terated the judge's request,  but pol i tely suggested that

appe l lan t  courd  ca l l  the  c le rk 's  o f f i ce  o r  the  u .s .  A t to rney ,s

Of f i ce  to  ob ta in  the  des i red  in fo rmat ion  ( id .  a t  21O-27L, )  .

Thereafter,  aPPel lant had faxed two more let ters to the judge,

which also complained about the request that she not call chambers

(App .  Vo I .  1  a t  270 -213 ,  . In those letters, appellant

character ized her interact ion with chambers staff  as , ,wholIy

unwarranted, invidious mistreatment,  "  and rei terated her accusat ion

that the court  was not "a fair  and impart iar t r ibunal, '  ( id.  at

27Lr.  Appel lant demanded a response from the judge, asking whether
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he had "a pol icy to reguest attorneys and, pro se r i t igants not to

eal l  chambers with their  inquir ies regarding procedural ,  non-

subs tan t ive  mat te rs  per ta in ing  to  cases  be fore  [h im] , ,  ( id .  a t  27L,

272 (emphasis in or iginal)  )  .  Appel lant assumed that the court  had

no such pol icy, and that she lras being treated rrdi f ferent ly, ,  and

" inv id ious  
[ l y ]  r ,  ( id .  a t  2741 .

Appelrant's phone calrs to chambers were her very f irst

*interactions" with Judge Horeman and his staff (App. Vor. 1 at

27 4') - Thus, the f irst motion to recuse i ludge Holeman was f i led

solely in response to the court 's reasonable and unremarkable

request that appellant direct her administrative cal ls elsewhere.

rn her motion, appellant also complained about a previous rul ing,

made by senior Judge Mil l iken, regarding' appellant, s discovery

requests in the casei and al leged that the government had not

complied with i ludge Mil l iken's directives with respect to diseovera,

( id. at 276-283') .  Appellant asserted that Judge Holeman's fai lure

to address those discovery issues, sua sponte, r,ras further evidence

o f  h i s  b ias  ( i d .  aL  275 ,  2gS)  .

.Tudge Horeman issued a series of orders on February 2s, 2004,

denying several of appellant 's requests. one order d.enied

apperlant 's motion to disquali fy the judge, stating that appelrant

had rrestablished no facts that the tr ial judge, s impartial i ty might

reasonabry be questioned,, (App. vol. 1 at 4071 . Another ord,er
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denied appellant 's request for a change in venue to a court outside

of the Distr ict of corumbia ( id. at AtLr, cit ing a memorandurn

issued on september 4,  2003,  by senior  Judge Abrecht  ( id .  a t  460-

4631 '  which explained a previous denial of an identical venue

mot ion.  (Appel lant 's  mot ions to  change venue are d iscussed in

deta i l  in f ra .  ) :1 /

on March 22, 2004, appelrant made a motion to vacate ar1

orders by Judge Holernan due to his alleged bias, and to transfer

the case to the United States Distr ict Court for the Distr ict of

Colurnbia (App. Vo].. 1 at 377-463, .2/ In the March 22 motion,

appellant argued that her February 23 request to disquali fy Judge

! /  Addit ional orders issued that sane d,ay denied appel lant 's
request for a cont inuance of her tr ia l  date, not ing that appel lant
had "fai led to establ ish that a cont inuance of the tr ia l  date is
n e c e s s a r y  t o  p r e v e n t  m a n i f e s t  i n j u s t i c e r ,  ( A p p .  v o l .  1  a t  4 0 9 ) ;
granted the government 's motion in l imine to preclude reference to
appe l lan t ' s  po l i t i ca r  mot iva t ions  and be l ie fs  a t  t r ia l  ( id .  a t
413) ;  and au thor ized  the  re lease to  appe l lan t  o f  an  ex  par te  and in
c€Lmera submission by the government, reg'arding evidence related to
b ias  c ross-examinat ion  o f  government  w i tnesses  ( id .  a t  4L4) .  on
February  26 ,  2oo4,  the  cour t  a lso  issued an  ord .er  deny ing
appe l lan t ' s  reques t  r \ fo r  wr i t ten  ad jud ica t ion  o f  her  d iscovery
r igh ts r "  no t ing  tha t  apper lan t ' s  d iscovery  mot ion  had been
addressed by Judge Mil l iken at a previous status hearing ( id.  at
4 3 3 )  .

2/  rn react ion to .rudge Horeman's February 2s orders,
appel lant also made phone cal ls and sent memoranda to the Chief
'Judge of the Superior Court ,  to the presiding judge of the Criminal
D iv is ion ,  and to  the  D i rec tor  o f  the  Cr imina l  D iv is ion ,  req lues t ing
"imrnediate supervisory oversighb, '  of  Judge Holeman (App. Vor.  1 at
3 7 0 - 3 8 8 ,  3 9 3 - 3 9 4 ) .
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Holeman had been wrongful ly denied, and that al l  of  ,Judge Holeman, s

subsequent orders in the case should be wacated because the judge

was biased and therefore "without authori ty to rproceedr, '  ( id.  at

395-399)  .  ApPe l lan t  fu r ther  asser ted  tha t  a ] - l  o f  the  cour t ,  s

February 25 orders that were unfavorable to her were \ \without basis

in  fac t  and law '  ( id .  a t  379 (emphas is  in  o r ig ina l )  )  .  rn  add i t ion ,

appel lant contended that she was ' rent i t led" to a change of venue to

the United States Distr ict  Court  for the Distr ict  of  Columbia ( id.

a t  3 9 9 - 4 0 2 ) .

The government f i led an opposit ion to appel lant 's March 22

mot ion  (App.  Vo l .  1  a t  464-465) ;  and the  cour t  subsequent ly  den ied

appel lant 's motion to disquari fy the judge, in a wri t ten order

d a t e d  A p r i l  6 ,  2 0 0 4  ( i d .  a t  { 6 8 - 4 ? 1 )  .

rn denying appel lant 's second motion to disqual i fy,  the court

noted that appel lant 's motion was "procedurar ly def ic ient,  r ,  and

tha t  appe l lan t ' s  asser ted  grounds fo r  d isqua l i f i ca t ion  mere ly

re f lec ted  appe l lan t ' s  r rd issa t is fac t ion  w i th  th is  Cour t rs  o rders . , ,

(App. vol .  1 at 469.) The procedural  def ieiency arose from

appeJ.J-ant's faiJ.ure to comply with Super. Ct. R. Civ.

which governs motions to disquali fy a judge on grounds

is made applicable to criminal cases by Super. Ct.

P .

o f

R .

63- r  (b )

b i a s ,  a n d

C r i m .  P .

57 (a) by ineluding a cert i f icate stat ing that the aff idavi t

accompanying the motion was trmade in good fai th ' ,  ( id.  at  469) .  rn
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addressing the meri ts of appel lant 's claim, the court  observed that

appel lant had fai led to al lege bias that was personal,  rather than

judicial ,  and which or iginated from sources outside of court

p roceed ings  ( id .  a t  469-410r .

on  Apr i l  6 ,2004 ,  s i x  days  be fo re  appe l ran t , s  t r i a l  was  to

commence, appellant f i led a ..peti t ion for writ  of Mandamus,

Prohib i t ion,  Cer t iorar i ,  and/or  Cer t i f icat ion of  euest ions of  Law, , ,

and a rrMotion for Stay Pending Adjudication of MandErmus petition

for 'Judicial Disquali f ication, Etc.,, ,  Ltr this court. rn those two

preadings, appellant requested that this court grant her a stay of

the proceedings in the superior court, and gran! her a writ of

mandamus to disgualify .fudge Holeman and to transfer her case to

the United States Distr ict Court for the Distr ict of Colurnbia.

This Court denied the requested rel ief in an order dated, Apri l  g,

2 0 0 4 .

when appelrant's tr ial commenced on Aprir 12, 2004, appellant

asserted at the outset that she objected to being tr ied by ,fudge

Holenan,  due to  h is  a l leged . .actual  b iasr ,  (4 / t2 /O4 Tr .  3 ,  4 l  .

B. Standard of Review.

The denial  of  a motion to disqual. i fy

of al leged bias is reviewed for abuse of

U n i t e d  S t a t e s ,  7 5 4  A . 2 d  9 2 0 ,  9 2 3  ( D . C .

a trial- judge on grrounds

discret ion.  Anderson v.

t 7

2 0 0 0 ) ;  U n i t e d  S t a t e s  v .



P o l r a r d  '  2 9 5  u . s .  A p p .  D . c .  7 ,  2 7 ,  9 5 9  F . 2 d  1 0 1 1 ,  1 0 3 1 ,  c e r t .

den ied ,  505  U .  S .  915  (L992)  .

C .  Ana lvs i s .

Appellant arg.tres that her February 23 and March 22, 2oo4,

motions to disqualify Judge Holeman should have been granted

(Appellant 's Brief 4-L2l ;  and that subsequent pre-tr ial rul ings by

Judge Holeman "further confirm[] his pervasive actuar bias,

( id .  a t  16-35) .  A l though appel lant  wr i tes at  length about  her

disagreement with the tr ial judge's rul ings, she has not al leged

any facts which show that the judge was biased or appeared to be

b iased .

under Rure 63-r of the Superior court Rures of civi l

Procedure, which is made appricabte to criminal cases by Rure 5? of

the Superior Court Rules of Crirninal Procedure, a judge must recuse

himself r\whenever a party to any proceeding makes and files a

suff icient aff idavit that the judge has a personal bias or

prejudice either against the party or in favor of any ad,verse

p a r t y . "  s u p e r .  c t .  R .  c i v .  p .  6 3 - r ( a ) .  A n  a f f i d a v i t  f i l e d

pursuant to the rule must rrstate the facts and the reasons for the

belief that bias or prejudice exists and shal- l  be accompanied by a

cert i f icate of counsel of record stating that i t  is made in good
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f a i t h .  " S u p e r .  C t .  R .  C i v .  P .  5 3 - I  ( b )  . s / The requirement of a

"su f f i c ien t "  a f f idav i t ,  accompan ied  by  a  cer t i f i ca te  o f  g rood fa i th ,

is intended to "el iminate what may be fr ivolous cIaims., ,  raEk v.

U n i t e d  S t a t e s  ,  1 8 5  A . 2 d  6 5 1 ,  6 5 4  ( D .  e .  2 0 0 1 )  .  t r  r B e e a u s e  t h e

disqual i f icat ion of a tr iar judge may disrupt and delay the

jud ic ia l  Process ,  a f f idav i ts  o f  b ias  a re  s t r ie t l y  sc ru t in ized  fo r

fo rm,  t ime l iness  and su f f i c iency . " '  Td .  (quot ing  rn  re  Evans,  4L ] -

A . 2 d  9 8 4  ,  9 9 4  ( D . e .  1 9 8 0 )  )  .

A ' rsuff ic ient" af f idavi t  must set forth \  rreasons and facts

. lwhich] must give fair support to the charge of a bent mind

that may prevent or impede impart iar i ty of judgnnent. , , ,  rn re Bel l ,

3 ? 3  A . 2 d  2 3 2 ,  2 3 3  ( D . C .  L 9 7 7 )  ( g u o t i n g ' B e r g ' e r  v .  U n i t e d S t a t e s , 255

9 /  R u l e  6 3 - I ,  i n  i t s  e n t i r e t y ,  r e a d s  a s  f o l l o w s :

Ru le  63- I .  B ias  o r  Pre jud ice  o f  a  , fudge

(a) Whenever a party to any proeeeding makes and files
a suff ic ient af f idavi t  that the judge before whom the
matter is to be heard has a personal bias or prejudice
either against the party or in favor of any adverse
party,  such judge shal. l  proceed no further therein, but
another judge shal l  be assigned, in accordance with Rule
40- f  (b )  ,  to  hear  such proceed ing .

(b) The aff idavi t  shal l  state the facts and the reasons
for the bel ief  that bias or prejudice exists and shal l  be
accompanied by a cert i f icate of counser of record stat ing
that i t  is made in good fai th.  The aff idavi t  must be
f i red  a t  leas t  24  hours  p r io r  to  the  t ime se t  fo r  hear ing
of such matter unless good cause is shown for the fai lure
to f i le by such t ime.
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u .  s .  2 2 ,  3 3 - 3 4  ( L 9 2 L l  '  . z / Furthermore, the alJ-eged . .bias or

prejudice must be personal in nature and have its source beyond the

four corners of the courtroom. The bias or prejudice must

have its basis in other than what the judge learned from his

part icipation in . the pending case , '  Greg.orv, 393

A.2d at  L42 ( in ternal  quotat ions and c i ta t ions omi t ted. ) ;  see a lso

Bel l ,  373 A.2d at  233 ( "a l leged b ias and pre jud ice \must  s tem f rom

an extrajudicial source and result in an opinion on the merits on

some basis other than what the judge learned from his part ieipation

in  the  case" ' )  (quo t i ng  un i ted  s ta tes  v .  Gr inne l l  co rp . ,  394  u .s .

563 ,  583  (1966)  )  .  r ndeed ,  Ru le  63 - r  i t se l f  spec i f i es  tha t  t he  b ias

must  be "personal . t t l l

zl  Bel l  c i tes the Supreme court 's decision in Berger,  whieh
in te rpre ts  28  U.S.C.  S  L44,  a  federa l  s ta tu te  per ta in ing  to
jud ic ia l  b ias .  Because RuIe  63- I  i s  "subs tan t ia l l y  iden t ica l  to  29
u . s . c .  S  L 4 4 , "  t h i s  c o u r t  " l o o k [ s ]  t o  d e c i s i o n s  o f  t h e  f e d e r a l
courts interpret ing I that l  sect ion .  for guidance in
determin ing  the  regar  su f f i c iency  o f  Ia l  mot ion  fo r  recusa l . , ,
G r e g o r v  v .  U n i t e d  S t a t e s ,  3 9 3  A . 2 d  L 3 2 ,  L 4 2  ( D . C .  1 9 7 8 ) ;  s e e  a l s o
B e I l  ,  3 7 3  A . 2 d  a t  2 3 3 .

9t Appel lant argues that the supreme court ,  s decision in
L i t e k y  v .  u n i t e d  S t a t e s ,  5 1 0  u . s .  s 4 0  ( 1 9 9 4 ) ,  d o e s  n o t  r e q u i r e  t h a t
the al leged prejudice or bias stem from a source . .outsid.e court
p roceed ings"  (Appe l lan t ' s  Br ie f  a t  8 )  .  L i teky ,  however ,  in te rpre ts
a  f e d e r a l  s t a t u t e  t h a t  i s  d i f f e r e n t  f r o m  R u l e  6 3 - r ,  2 9  u . s . c .
s  455 (a )  ( requ i r ing  a  judge to  "d isquar i fy  h imse l f  in  any
proceeding in which his impart iar i ty might reasonabry be
quest ioned" )  .  Sec t ion  455 (a )  does  no t  inc rude a  spec i f i c
requirement that the bias be \rpersonal,  , ,  as Rule 63-r does.
Moreover,  the Court  in Li tely in fact held that the . .extrajudicial

(con t inued.  .  .  )
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Also  re levant  to  appe l lan t ' s  c la im o f  jud ic ia l  b ias  i s  Canon

3(c) (1 )  o f  the  code o f  Jud ic ia l  conduct ,  wh ich  prov ides ,  in

relevant part ,  "A judge should disqual i fy himself  in a proceeding

in which his impart ial i ty might reasonably be quest ioned. r ,  This

9 t  ( . . . c o n t i n u e d )
source"  doc t r ine ,  wh ich  is  app l i cab le  to  2g  U.S.C.  S  ] -44  ( the
federa l  s ta tu te  tha t  i s  \ \ subs tan t ia l l y  iden t ica l , ,  to  RuIe  G3- r ) ,
d o e s  g e n e r a l l y  a p p t y  t o  S e c t i o n  4 5 5 ( a ) .  5 1 0  U . S .  a t  5 S 4 .  T h e
court  noted, however,  that there might be ' . rare, instances in which
a "predisposit ion developed during the course of a tr ia l  wi l l
sometimes suff ice. "  rd.  The court  emphasized, that an
"extrajudicial  source" is the only "common basis, ,  for esta5l ishing
d isqua l i f y ing  b ias  o r  p re jud ice ,  bu t  a  b ias  o r  p re jud ice  may a lso
be improper where, "even though it springs from the facts adduced
or the events occurr ing at t r ia l ,  i t  is so extreme as to display
crear  inab i l i t y  to  render  fa i r  judgment . , ,  rd .  a t  551.  sec t ion
455 (a )  i s  ana logous to  canon 3  (c )  (1 )  o f  the  code o f  Jud ic ia r
conduct,  which is appl icable to superior court  Judges and is
d iscussed in f ra .  C lear ly ,  however ,  th is  case does  no t  p resent  tha t
t t ra re"  ins tance o f  r rex t reme, ,  b ias .

Appe l lan t ' s  asser t ion  tha t  th is  Cour t  " recogn ized L i teky  as
the  'govern ing  s tandard [ ] '  fo r  d isqua l i f i ca t ion  mot ions  fo r  b ias
u n d e r  R u l e  6 3 - r "  i n  F i s c h e r  v .  E s t a t e  o f  F r a x ,  g 1 G  A . 2 d  1 ,  L 2  n . L A
( D . c .  2 0 0 3 ) ,  i s  i n a c c u r a t e .  r n  t h e  f o o t n o t e  c i t e d  b y  a p p e l l a n t ,
the court  acknowledged that a motion to disquari fy the judge had
been made under RuIe 63-r.  rn a di f ferent sentence, the court
noted that the judge's decision not to recuse himself  yras
*unassa i lab le"  under  "govern ing  s tandards , , '  and  c i ted  L i teky .
Li teky is certainly appl icable as a "governing standard,,  in
considering bias motions (because i t  interprets a statute that is
simi lar to Judicial  canon 3 (c) (1) ,  which appl ies to superior court
judges),  but the Court  did not specif ical ly incorporate Li tekv into
the analysis of c laims under Rule 63-I .  Moreover,  in that s€rrne
foo tno te ,  the  Cour t  c i ted  Dupont  C i rc le  C i t i zens  Assoc ia t ion  v .
D i s t r i c t  o f  c o l u m b i a ,  7 6 6  A . 2 d  5 9 ,  6 5  ( D . c .  2 0 0 1 )  ,  w h i c h  s p e c i f i e s
that a party seeking recusal on grounds of bias must al lege facts
wh ich  "show l tha t ]  the  b ias  i s  persona l ,  as  opposed to  jud ic ia l ,  in
na ture"  (c i ta t ion  and in te rna l  guota t ion  omi t ted) .
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Court has interpreted that canon to require the recusal of a judge

\rfrom any case in which there is .an appearance of bias or

prejudiee suff icient to permit the average cit izen reasonably to

quest ion the judge's  impar t ia l i ty . ' r ,  Scot t  v .  un i ted s tates,  559

A.2d  745 ,  749  (D .c .  1989)  (emphas is  i n  o r i g ina t )  (quo t i ng  un i ted

s t a t e s  v .  H e l d t ,  2 L s  u . s .  A p p .  D . c .  2 0 6 ,  2 3 9 ,  6 6 8  F . 2 d  t 2 3 9 ,  L 2 7 t

( 1 9 8 1 ) ,  c e r t .  d e n i e d ,  4 5 6  u . s .  9 2 6  ( 1 9 8 2 ) ) ;  s e e  a l s o  A n d e r s o n ,  T s A

A.2d  a t  923 .  under  th i s  j ud i c ia l  canon ,  as  d i scussed  sup ra  n .g ,  i t

aPPears that there rnay be trrare" instances in which judieial bias

or prejudice, \reven though it springs from the facts adduced or the

events occurring at tr ial,  is so extreme as to display clear

inabi l i ty  to  render  fa i r  judgment . , '  L i teky,  510 u.s .  a t  551.

Here, appellant 's aff idavits al leging bias grere obviously

insuff icient to require the jud.ge's recusal, under both Rule 63-r

and Judicial Canon 3 (c) (1) . The February 25 aff idavit al leged that

the judge was biased merely because he had, through his staff,

requested that appellant refrain from ca]. l ing his charnbers to make

routine procedural inquir ies about her case; and because he had not

responded to each of appellant's repeated demands for him to

jus t i f y  t ha t  reques t  (App .  vo l .  1a t  269 -27s ' ) .  Those  fac ts  d id  no t

"give fair support to the charge of a bent mind,. r, and, no rraverage

cit izen" would reasonal>ly interpret the judge, s actions to prove,

even suggest ,  a  persona l  b ias  aga ins t  appe l lan t
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par t icu lar ly  wherer  ES here,  the judge,  s  law crerk pot i tery

suggested that the information sought by appeJ.J.ant in her telephone

ca l ls  cou ld  be  ob ta ined f rom the  c le rk ,s  o f f i ce  o r  f rom the  u .s .

Attorney's off ice. crearry, the court lras not required or

obligated to al low appellant to cal l  charnbers whenever she pleased;

and the court acted perfectly reasonably in declining to respond to

appellant 's last two letters on this subject, after having already

responded to the f irst one.9/ Thus, the court d. id not abuse its

diseretion when it  denied appellant 's f irst motion to disquali fy,

and the court 's explanation for the ruring that apperlant had

"established no facts that the tr ial judge's irnpart ial i ty night

reasonably be questioned,, - was adequate and correct.

fhe March 22 aff idavit was even less specif ic than the f irst

one, in terms of rrstat t  ing] the facts and the reasons for the

bel ie f  that  b ias or  pre jud ice ex is ts , , ,  as requi red by Rule 63-r .

The second aff idavit referred to the series of orders issued by the

court on February 25, statinlt  general ly that the orders that were

unfavora.ble to appellant were \\without basis in fact and law' (App.

vol. 1 at 379 (emphasis in original) ) .  The aff idavit then

proceeded to document correspondence that appellant had faxed to

2t As noted supra, the jud.ge's law elerk responded to
appel lant 's f i rst  ret ter by cal l ing apperlant and reaving her a
voice-mai l  message. Appel lant subsequent ly faxed two more let ters
to chambers that received no response.
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the chief Judge of the superior court and others, reqluesting

"supervisory oversight" of Judge Holeman, and to document

procedural developments in the case concerning the selection of a

t r ia l  date ( id .  a t  379-394) .  Appel lant  a l leged no addi t ional  facts

to support her contention that the judge was biased, instead merely

making a general compraint about his rul ings in the case. rn sum,

the second aff idavit rel ied on the suff iciency of the f irst one,

and argued that the court 's subseguent \rdishonest, insupportabre

orders"  "suppremented"  the showing of  b ias ( id .  a t  399) .  But ,  as

discussed supra, the f irst aff idavit was clearly insuff icient, and

appellant 's rel iance on conclusory assert ions about the al leged

"baselessness" of the subsequent orders added nothing to the

ana lys i s .  see  L i t eky ,  510  u .s .  a t  sss  ( . , j ud i c ia l  ru r i ngs  a lone

almost never constitute a val id basis for a bias or part ial i ty

motion") . Apperlant did not al.J.egre how the court, s rurings rnight

support a f inding of bias, and did not even include any substantive

argument as to why she thought the rul ings were erroneous on their

merits. Aecordingly, .rud.ge Holeman again did not abuse his

discretion in deeming appellant 's March 22 aff idavit insuff icient

to  requi re h is  recusal .4 /

Lol ArguabJ-y, appel lantts fai lure to attaeh eert i f icates of
good fai th to her aff idavi ts was a "procedural  def ic iency, that
nas ,  " in  and o f  l i t ser f ]  su f f i c ien t  reason fo r  a  t r ia l  judge to

(cont inued.  .  .  )
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Although appel lant contends that other pre-tr ia l  rur ings by

the court  "conf ir :m" her ar legat ions of bias (Appel lant,  s Brief  at

L6 ,  17-35) ,  her  d iscuss ion  o f  those ru l ings  fa i l s  to  i l l umina te  the

issue at hand. As the Supreme Court observed in Li teky,

In and of themselves ( i .  e.  ,  apart  f rorn
surrounding comments or accompanying opinion),
I jud ic ia l -  ru l ings ]  cannot  poss ib ly  show
reJ' iance upon an extrajudicial  source,.  and can
only in the rarest c ircumstances evidence the
degree of favori t ism or antagonism required

: 
.  when no extrajudicial  source is

involved. Almost invariably,  they are grounds
for  appea l ,  no t  recusa l .

L i t e k y ,  5 1 0  u . s .  a t  5 5 5 .  H e r e ,  n o n e  o f  t h e  c o u r t r s  r u r i n g s  c i t e d

by appel lant show any part icular favori t ism or antagonism, and

appe l lan t ' s  pe jo ra t i ve  charac ter iza t ions  o f  the  o f  the  ru l ings

e . q . ,  a s ' r s u p e r f i c i a l ,  i n c o n s i s t e n t ,  o f t e n  b u l l y i n g  p r o n o u n c e m e n t s ,

(Appe l lan t ' s  Br ie f  a t  19)  -  do  no t  change tha t  fae t -  Appe l lan t  has

esta.bl ished only that she disagreed with the court 's decisions, not

that they were motivated by biasr o! that they even gave the

aPPearance of bias. As suggested in Li tekv, appel lant should have

E / ( .  . . c o n t i n u e d )
d e n y  [ h e r ]  r e c u s a l  m o t i o n . "  y o r k ,  7 g s  A . 2 d  a t  6 s 4  ( c i t a t i o n s
omitted).  Al though RuIe 53-f  provides that the cert i f icate of good
fa i th  shou ld  be  s igned by  "counse l  o f  recordr , ,  the  t r ia r  cour t  he ld
that apperlant,  act ing E9__s-er shourd have signed and f i red such a
cer t i f i ca te  (App.  VoI .  1  a t  469) .  Th is  cour t  need no t  reach the
quest ion of whether a pro se defendant is required to f i le a
cer t i f i ca te  o f  good fa i th  in  th is  contex t ,  however ,  because
appe l lan t ' s  a f f idav i ts  were  so  c lear ly  de f ic ien t  in  o ther  respec ts .
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appealed the rul ings on their  meri ts,  instead of arguing that the

cour t ' s  a l leged er ro rs  p rove b ias . ! ! /

IT. APPELI.AIIT ITAD NO RIGHT TO HAVE HER CASE
REMOVED TO THE UNITED STATES DISTRICT COURT
FOR THE DTSTRICT OF COLT'MBTA.

Appellant argrues, erroneously, that she was "J.egally entitledz

to have her case brought in the United States Distr ict Court for

the  D is t r i c t  o f  Co lu rnb ia ,  under  D .C .  Code  S  10 -503 .18  (Appe l l an t ' s

Br ie f  a t  36)  .  Appel lant 's  argument  is  mer i t less because the

statute cited does not confer any right on a criminal defendant to

choose the court  in which her case wi l l  be brought.  Moreover,  even

assuming that appel lant 's case could have been brought in ei ther

federal  court  or Superior Court ,  the choice of fonrm was a matter

of properly exercised prosecutor ial  discret ion.

A. Baekcrround.

Appellant first noved for a change of venue in a rnotion that

was faxed to Senior iludge Abrecht, but apparently was never filed

(8 /20 /03  Tc .  6 ;  App .  Vo I .  1  a t  18 -19 ) .  Appe l l an t  a rg 'ued  the  mo t ion

Lt t  Even in  appe l lan t ' s  o r ig ina l ,  non-conforming br ie f  on  the
mer i ts ,  wh ich  was 119 pages long,  appe l lan t  d id  no t  cha l lenge the
t r ia l  cour t ' s  ru l ing 's  on  the i r  mer i ts . Rather,  appel lant
discussed numerous unfavorable rul ings by the court  in the context
of assert ing that such rul ings lyere "conf irmatory' ,  of  the judge, s
"pervasive actual bias," because they were "factual-J-y and legaIIy
unsuppor tab le . "  See Appe l lan t ' s  Br ie f  a t  i i - i v  ( re ta in ing  tab le  o f
conten ts  f rom appeJ. lan t ' s  o r ig ina l ,  non-conforming br ie f ,  and
I ist ing unfavorable rul ings only in support  of  cJ-aim of actual
b i a s )  .
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at  a  p re- t r ia l .  hear ing  be fore  Judge Abrecht r  oD August  20 ,2003.

In her oral  arg'ument,  appel lant asserted that her case should be

heard in a court  outside of the Distr ict  of  Coh:mbia because the

Superior Court  rrg 'ets i ts funding from Congressr "  and appel lant 's

case would have "ramif icat ions" that would be . .ser iously

detr imental  to some of the most inf luent ial-  members of the Senate,

the very Senators who vote on the appropriat ion of [ the Superior

Courtl  " ( id. at 21, . According to appellant, there was an

Itappearance that lthe court] would be subjected to substantial

pressures as a result of the ramif ications of this case on the

senators,  [and]  on [Capi to l ]  po l ice that  take[ ]  orders,  perhaps,

f rom sena to rs "  ( i d .  aE  221 .

Judge Abrecht denied appellant 's motion oral ly at the hearing,

and subsequently issued a memorandum explaining her ruling on

September {, 2003 (App. Vol. 1 at 460-463). fn the lnetnorandurn, the

court explained that a change of venue to a court outside of the

Dist r ic t  o f  Columbia was not  poss ib le  because the Dis t r ic t  o f

Columbia is a single unitary distr ict, with no tr ial court other

than the Superior Court ( id. at 460). Moreover, the court noted

that even if there were a way to obtain jurisdiction over

appellant 's case in another state, the cost and disruption would

not be justi f ied because appellant had not shown any justi f ication
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for her fear that she could not receive a fair tr ial in the

D is t r i c t  o f  Co lumb ia  ( i d .  a t  461 ) .

As noted supra, appellant renewed her request for a change of

venue to a court outside of the Distr iet of Columbia in her

February 23, 2OO4, motion; and that request was denied by Judge

Holeman, based on the prior rul ing of Judge Abrecht (App. Vol. 1 at

4 1 1 ) .

fn  appel lant 's  March 22,  2004,  mot ion,  appel lant  requested

that the case be transferred to the United States Distr ict Court

for  the Dis t r ic t  o f  Colunbia (App.  Vol .  1  at  399-402) .  Appel lant

f irst reiterated her argument that her case was "poli t ical ly

explosive" and therefore should be moved to a court outside of the

Distr ict, '  and asserted that unfavorable rul ings by various Superior

Cour t  judges " re in force[d]  lher l  rent i t lement  to  change of  venue. ' "

(Id. at 399.) Appellant then argued that the langruage of D.C. Code

S 10-503.18 which s tates that  a  d isrupt ion-of -Congress

prosecution for conduct that constitutes a felony "shalI" be in the

United States Distr ict Court for the Distr ict of Columbia, but aII

other prosecutions for that offense \rmay" be in the Superior Court

of the Distr ict of Columbia \r legally entit led" her to have her

case brought in federal  court ,  "with no special  showinq bv [her]

resuired for that venue" ( id.  aL 4O2 (emphasis in or iginal)  )
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The tr ial  court  denied appel lant 's motion for removal of  the

case to federal .  court ,  in an order dated March 29, 2OO4. The court

noted that appel lant 's latest motion presented no new facts or law

on the issue of venue, and did not cite any legal authority to

support  the requested reJ. ief  (App. VoI.  1 at 466-4611.

B. Standard of Review.

A tr ial  court 's denial  of  a motion to change venue is reviewed

f o r : l ' u s e  o f  d i s c r e t i o n .  J o n e s  v .  G a s c h ,  1 3 1  U . S .  A p p .  D . C .  2 5 4 ,

265,  4O4 F .2d  L231,  1242 (1967)  ( r rMot ions  fo r  change o f  venue

invoke the sound discret ion of the tr ia l  court ,  which should not be

overturned where there is no clear showing of abuse.")  ( internal

q u o t a t i o n s  a n d  c i t a t i o n s  o m i t t e d ) ,  c e r t .  d e n i e d ,  3 9 0  U . S .  t O 2 9

( 1 9 5 8 ) ;  N a t v i g  v .  U n i t e d  S t a t e s ,  9 8  U . S .  A p p .  D . C .  3 9 9 ,  4 0 3 ,  2 3 6

8 . 2 d ,  6 9 4 ,  6 9 8  ( 1 9 5 6 ) ,  c e r t .  d e n i e d . ,  3 5 2  U . S .  1 0 1 4  ( 1 9 5 ? ) .  A s

explained infra, however,  the ( tovernment 's decision to br ing

appel lant 's case in the Superior Court  was a proper exercise of

p rosecutor ia l  d isc re t ion  tha t  i s  $ rare ly "  sub jec t  to  rev iew.

M a r r o w  v .  U n i t e d  S t a t e s  ,  5 9 2  A . 2 d  t 0 4 2 ,  L O 4 1  ( D . C .  1 9 9 1 )  ( *  [ A l

func t ion  o f  the  Un i ted  Sta tes  At to rney 's  p rosecutor ia l  d isc re t ion

under const i tut ional pr inciples of separat ion of powers, is

ra re ly  sub jec t  to  jud ic ia l  rev iew.  " )  ;  see  a lso  Bordenk i rcher  v .

H a v e s ,  4 3 4  U . S .  3 5 7 ,  3 6 4  ( 1 9 7 8 )  ( " I n  o u r  s y s t e m r  s o  l o n g  a s  t h e

prosecutor has probable cause to bel ieve that the accused. committed
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an offense def ined by statute, the decision whether or not to

prosecute, and what charge to f i le or br ing before a grand jr .y,

g e n e r a l l y  r e s t s  e n t i r e l y  i n  h i s  d i s c r e t i o n . , r ) .

e .  A n a l y s i s .

AppeJ-lant reJ. ies solely on the langruage of D.C. Code S 10-

503.18  (c )  to  suppor t  her  c la im tha t  she  was ' r lega l l y  en t i t led  to

have the  u .s .  A t to rney  prosecute  the  rd is rup t ion  o f  congress ,

eharge aga ins t  her  in  the  U.S.  D is t r i c t  Cour t  fo r  the  D is t r i c t  o f

Colurnbia, with no special showinq bv her required. for that venue"

(Appel lant 's  Br ie f  a t  36 (emphasis  in  or ig ina l )  )  .  The statute,

however, does not in any way suggest that a defendant charged with

a misdemeanor violation of disruption of Congress may select the

court in which she is prosecuted. The port ion of section 10-

503.19(c)  that  is  c i ted by appel lant  mere ly  prov ides,  in  re levant

par t ,  that

[p ] rosecut ion for  any v io la t ion of  S 10-
503.16(a)  or  for  conduct  which const i tu tes a
felony under the general laws of the United
States or the laws of the Distr ict of Columbia
shal l  be in  the Uni ted States Dis t r ic t  Cour t
for the Distr ict of CoLr:mbia. Alt other
prosecut ions for  v io la t ions of  th is  par t  may
be in the Superior Court of the Distr ict of
Columbia.9/

L 2 /  I n  i t s  e n t i r e t y ,  S e c t i o n  1 0 - 5 0 3 . 1 9  ( c )

(c) Violat ions of this part ,  including

prov ides:

attempts or
(cont inued.  .  .  )
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Appel lant was prosecuted for a nisdemeanor violat ion, under Sect ion

10-503.16  (b )  (4 )  ,  and thus  was no t  sub jec t  to  the  mandatory

prov is ion  tha t  app l ies  to  v io la t ions  o f  subsec t ion  (a )  o r  to  fe lony

offenses. Rather,  the statute expJ-ic i t ly provides that cases such

as appel lant 's "may be in the Superior Court  for the Distr ict  of

Columbia." Thus, based on the plain language of the statute, the

case was properly brought in Superior Court .

Clearly,  nothing in the statute r .ent i t led,,  appelJ.ant to have

her case brought in the United States Distr ict  Court ,  o!  to have

the case transferred to the Distr ict  court  upon her request.  At

9 t  ( . . . c o n t i n u e d )

conspiracies to commit such violat ions, shal l  be
prosecuted by the United States Attorney or his
assistants in the name of the United States. None of the
general  laws of the United States and none of the laws of
the Distr ict  of  Columbia shal l  be superseded by any
provision of this part .  Where the conduct violat ing this
part  also violates the general  J-aws of the United States
or the laws of the Distr ict  of  Columbia, both violat ions
may be  jo ined in  a  s ing le  p rosecut ion .  p rosecut ion  fo r
a n y  v i o l a t i o n  o f  S  1 0 - 5 0 3 . 1 6  ( a )  o r  f o r  c o n d u c t  w h i c h
const i tutes a felony under the general  laws of the United
States or the laws of the Distr ict  of  Coh:rnbia sha]. l  be
in the United States Distr ict  Court  for the Distr ict  of
Columbia. AJ.J.  other prosecut ions for v iolat ions of this
part  may be in the Superior Court  of  the Distr ict  of
Columbia. I { t renever any person is convicted of a
violat ion of this part  and of the general  laws of the
United States or the laws of the Distr ict  of  Columbia, in
a prosecut ion under this subsect ion, the penalty which
may be imposed for such violat ion is the highest penalty
authorized by any of the laws for v iolat ion of which the
defendant is convicted.
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most, the permissive wording of the statute - that '  aII other cases

"may" be brought in Superior Court al lows prosecution of

misdemeanor disruption-of-Congress charges either in the United

States Distr ict Court or in the Superior Court.

Assuming that the case could have been brought in either

court, the choice of forum would have been a matter of

prosecutor ia l  d iscret ion.  In  an analogous context ,  t . there is  no

doubt that the United States Attorney for the Distr ict of Colurnbia

enjoys free rein in deciding whether to prosecute in federal or in

Superior Court, where the facts support a violation of both local

a n d  f e d e r a l  l a w . "  U n i t e d  S t a t e s  v .  C l a r k ,  3 0 3  U . S .  A p p .  D . C .  4 3 5 ,

4 3 8 ,  8  F . 3 d  8 3 9 ,  8 4 2  ( 1 9 9 3 ) ;  s e e  a l s o  U n i t e d  S t a t e s  v .  M i l t s , 2 8 8

u . S .  A p p .  D . C .  2 2 4 ,  2 3 0 ,  g 2 5  F . 2 d  4 5 5 ,  4 6 L  ( 1 9 9 1 )  ( * I t  i s

established that the U.S. Attorney for the Distr iet of

Columbia may elect to prosecute a g'iven criminal defendant on

federal rather than Distr ict charges, even though the former carry

st i f fer  penal t ies. " )  (c i ta t ion omi t ted) ,  superseded on other

q r o u n d s ,  2 9 6  U . S .  A p p .  D . C .  5 5 ,  9 6 4  F . 2 d  1 1 8 6 ,  c e r t .  d e n i e d ,  5 0 6

U.S.  917 ( t9921.  Al though a proseeutor  is  const i tu t ional ly

prohibited from basing such charging decisions on a defendant's

*race,  sex,  re l ig ion or  prev ious exerc j .se of  a  legal  r ight r ,  an

exerc ise of  prosecutor ia l  d iscret ion that  is  " ra t ional  and

nondiscr iminatory"  is  genera l ly  not  subject  to  rev iew.  Mi l ls ,  288
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U . S .  A p p .  D . C .  a E  2 2 4 ,  9 2 5  F . 2 d  a t  4 6 L - 4 6 2 ;  s e e  a 1 s o  U n i t e d  S t a t e s

v .  w h i t e ,  6 8 9  A . 2 d  5 3 5 ,  5 3 8  ( D .  c .  1 9 9 ? )  ( c i t i n g  u n i t e d  s t a t e s  v .

cox ,  342  F .2d  L67 ,  L7L  (5 tn  c i r . )  ( en  banc )  ( . . cou r t s  a re  no t  t o

interfere with the free exercise of the discretionary powers of the

[prosecuting authority in i ts] contror over criminal

p r o s e c u t i o n s " ) ,  c e r t .  d e n i e d ,  3 9 1  U . S .  9 3 5  ( 1 9 6 5 ) ) .

Accord ingly ,  appel lant 's  c la im that  she was . .ent i t red, ,  to  have

the government bring the disruption-of-Congress charg'e against her

in federal court, instead of superior court, is unsupportabre and

should be rejected.

rrr - THE cot RT sHouLD DECLTNE To HEAR AppELr,Al{T' s
CHAI,LENGE TO THE CONSTITUTIONAIITY OF THE
STATUTE PROHTBITING DISRUPTION OF CONGRESS.

Appellant and amicus curiae, the Distr ict of Coh:mbia National

Lawyers Guild, arl lue for the f irst t ime on appeal that the statute

under  wh ich  appe l ran t  was  p rosecu ted ,  D .c .  code  S  10 -503 .16 (b )  (4 ) ,

is unconstitut ional both on its face, and as appried, to

appe l l an t ' s  case  (Appe l l an t , s  B r ie f  a t  37 -46 ;  B r ie f  o f  D .C .

Nat ional  Lawyer 's  Gui ld  at  2-31.  Because th is  c la im rdas not

properly preserved and the statute is clearly constitut ional, this

Court should exercise i ts discretion to decline to address this

c1a im.
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A.  S tandard  o f  Rev iew.

Where an appellant challenges the constitut ionali ty of a

statute for the f irst t ime on appeal, this Court 's review of the

i ssue  i s  r ren t i re l y  d i sc re t i ona ry . "  I n  re  S .K .  ,  564  A .2d  L382 ,  1384

n . 2  ( D . C .  1 9 8 9 )  ( e i t a t i o n s  o m i t t e d ) , '  s e e  a l s o  T u c k e r  v .  U n i t e d

Sta tes ,  708  A .2d  645  ,  646  n .2  (D .  C .  1998)  .  \ rOrd ina r i l y ,  t he

[C]our t  has decl ined to  exerc ise i ts  d iscret ion to  consider

constitut ional challenges raised for the f irst t ime on appeal

unless rthe statute is so elearly unconstitut ional that i t  should

have been ruled upon by the trial court despite the failure of

appel lant  to  ra ise the point  be low . ,  ' ,  In  re  S.K.  ,  564 A.2d at

1 3 8 4  n . 2  ( q u o t i n g  I n  r e  W . E . P . ,  3 1 8  A . 2 d  2 8 6 ,  2 8 9  ( D . C .  L 9 7 4 )  ) ;  c f  .

H a r t  v .  U n i t e d  S t a t e s ,  8 6 3  A . 2 d  8 6 6 ,  8 1 2  ( D . C .  2 O O 4 )  ( w h e r e  n o

objection raised at tr ial to al leged constitut ional enor, this

Court applies "plain error" review, under which Court has

discretion to correct "obvious or readily apparent" errors tha! are

"so clearly prejudicial to substantial r ights as to jeopardize the

very fairness and integrity of the tr ial") (quoting and cit ing

Foreman  v .  Un i ted  S ta tes  ,  633  A .2d  1g2 ,  ?95  (D .C .  1993)  )  .

B .  Ana lys i s .

This Court should decline to exercise i ts discretion to hear

appel lant 's  chal lenge to the const i tu t ional i ty  o f  Sect ion 10-
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503.16 (b)  (4)E/  because that  cra im has not  been properry  preserved, ,

and because

should have

the  s ta tu te  i s  no t  "so  c lear ly  uncons t i tu t iona l  tha t  i t

been ruled upon by the tr ia l  court  despite the fai lure

o f  appe l lan t  to  ra ise  the  po in t  be low. ' ,

AppeIlant fai led to preserve
her  c la im.

I t  i s  c lear  tha t  appe l lan t  has  ra ised her  cons t i tu t iona l  c la im

for the f i rst  t ime on appeal.  In the numerous and voluminous

pleadings f i led by appel lant in the eourt  below, there is no

argtunent that the disruption-of-congress statute is

unconst i tut ional.  I t  appears that appel lant f i rst  mentioned a

const i tut ional chal lenge to the statute in a "Supplemental  Br ief  of

Elena Sassower in Support  of  Motion for Bai l  Pending Appealr , ,  which

$ras f i led in this Court  on July 2, 2004, after appel lant had

L3/  The s ta tu te  p rov ides :

(b) I t  shal l  be unlawful  for any person or
persons  w i l l fu l l y  and knowing ly :

group of

(4 )  To  u t te r  loud ,  th rea ten ing ,  o t  abus ive  lang,uage,  o r
to engag'e in any disorderly or disrupt ive conduct,  at  any
place upon the United States Capitol  Grounds or within
any of the CapitoJ. Bui ldings with intent to impede,
disrupt,  or disturb the orderly conduct of any session of
the Congress or ei ther House thereofr or the orderly
conduct within any such bui lding or any hearing'before,
or any del iberat ions of,  any committee or subcommittee of
the Congress or ei ther House thereof.

1 .
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already commenced serving her sentence.4/

ra ised  the  issue in  the  t r ia l  cour t ,  and

r ren t i re ly  d isc re t ionary . "  fn  re  S .K.  ,  SG4

Thus, appellant never

th is  Cour t 's  rev iew is

A . 2 d  a t  1 3 8 4  n . 2 .

"clearly2.  The statute i .s  not
unconst i tu t ional .  "

The Court need not exercise i ts discretion to address the

arguments raised by appellant and by amicus because the

eonstitut ionali ty of the statute in question previously has been

upherd, both on its face, and as applied to conduct similar to

appe l l an t ' s .  See  Smi th -Caron ia  v .  Un i ted  S ta tes  ,  
' l LA  A .2d  764 ,

767 (D.C.  1998)  (ho ld ing that  ident ica l ly  worded predecessor

statute "comfortably" meets standards of constitut ionali ty because

" l i l t  is  v iewpoint -neutra l  on i ts  face and imposes reasonable t ime,

place, and manner restr ict ions on speech consistent with the

significant government interest it serves, while leaving open ample

means of communication not calculated to disrupt the orderly

conduct  o f  the leg is la ture 's  bus iness")  , '  Armf ie ld  v .  un i ted States,

811 A.2d 792,  798 (D.c.  2002)  (uphord ing appl icat ion of  s tatute to

defendant who spoke out while House of Representatives lras in

session, despite defendant's claim that he waited for ..pause, in

L4t Appel lant again discussed the eonst i tut ional i ty of  the
statute in a "Motion for Reargument,  Reconsiderat ion, Renewal and
Other  Re l ie f , "  wh ich  was f i led  in  th is  Cour t  on  or  a round Ju ly  16 ,
2OO4. Attached to that motion was a memo which argued that Sect ion
1 0 - 5 0 3 . 1 6  ( b )  ( 4 )  w a s  u n c o n s t i t u t i o n a l .
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proeeedings and thus did not intend to . . impede, disrupt or d, isturbz

the  sess ion) .  Accord ing ly ,  the  s ta tu te  i s  cons t i tu t iona l ,  and.

certainly is not rrso clearly unconstitut ional" that the Court

should exercise i ts discretion to grant review.

Even if  the court decides to hear apperrant's arguments, they

should be re jected on the i r  mer i ts .  Appel lant 's  content ion that

her  fac ia l  chal lenge to sect ion 10-503.16 (b)  (4)  is  not  governed by

precedents of this Court because the prior decisions do not

consider eonduct at committee or subeommittee hearings (Appellant, s

Brief at 39) is fr ivolous. The statute plainly applies to .,any

hearing before any committee or subcommittee of the Congress

o r  e i t h e r  H o u s e  t h e r e o f . "  D . C .  C o d e  S  1 0 - 5 0 3 . 1 6 ( b ) ( 4 ) .  A n d ,

contrary to appellant 's contention, the fact that some members of

the public are sometimes invited to testify at committee or

subcommittee hearings obviously does not entitle anv member of the

public to interrupt such a hearing to speak at wil l .

Appe l lan t ' s  and amicus 's  c la im tha t  the  s ta tu te  was

unconst i tu t iona l l y  app l ied  in  th is  case res ts  on  fac tua l

assumptions that are not supported by the record i .e. ,  that

appellant made a "respectful request to testify" after the hearing

had been ' radjourned" or r \wrapped up,,  (Appel lant,  s Brief  at  4L;
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B r i e f  o f  D . C .  N a t i o n a l  L a w y e r , s  G u i l d  a t  3 - 4 1  . r s r  A s  t h i s  C o u r t

no ted  in  Armf ie ld ,  such a l legat ions ,  "a t  bes t  p resent [ ]  an

issue for the juryr" which was ent i t led to disregard appel lant 's

interl>retation of what transpired,&/ and to "base its verdiet on

wt ra t  [appe l lan t ]  ac tua l l y  d id .  "  Armf ie1d,  811 A.2d  a t  798

(addressing Armfield 's claim that he waited for a pause in the

proceedings to speak, and that the wait ing negated his intent to

rr impede, disrupt, or disturb" the session). The uncontested

evidence established that appellant loudly interrupted the Chairman

ts l  Amicus misstates the reeord in assert ingr that the
g'overnment "conceded" that the proceedings vtere "wrapped up" by the
t ime appel lant made her comments (Brief  of  D.C. Nat ional Lawyers
Gui ld at 3 (ci t ing the government 's opening statement) )  .  In fact,

the proseeutor 's words in the government 's opening statement were

that Senator Saxby Charnbliss \rwas beginning to \f,rap up the hearing"

and tha t  " [ j ]us t  be fore  Senator  Saxby  Chambl iss  ad journed the
hear ing ' ,  the  de fendant  began to  shout "  (4 /L4 /O4 Tr .  83) .  The
test imony of Roderick Jennings was consistent with the government 's

open ing  s ta tement  U/L5 /0A Tr .  310)  .

L6t The jury was instructed that appellant's "theory of the
ease" was that she "did not wi l l fu l ly and knowingly engage in

disorderly and disrupt ive conduct;"  that she "had no intent to
impede or disrupt or disturb the orderly conduct of a session of
Congress1"  and tha t  her  conduct  "d id  no t  h inder  o r  in te r fe re  w i th
the peaceful  conduct of governmental  business and her manner of
expression was not incompatible with the normal- act iv i ty of that
p a r t i c u l a r  p l a c e  a t  a  p a r t i c u l a r  t i m e . "  ( 4 / L 6 / O 4  T r .  7 5 6 . )  I n
closing argument,  appel lant argued, without object ion, that she did
not disrupt the hearing because she did not stand up unt i l  i t  was
ad journed ( id .  a t  775) ;  tha t  she  mere ly  r r reques ted  po l i te ly  and
respec t fu l l y  to  be  heard"  ( id .  a t  7781 ;  and tha t  "a  c i t i zen 's
respeetful  request to test i fy at a publ ic Congressional hearing is
no t ,  i s  no t ,  i t  can  never  be  deemed to  be  a  d is rup t ion  o f  Congress"
( i d .  a t  7 8 0 )  .

I
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of the Senate Judiciary Committee, before the hearing was actually

over. Appellant conceded in her testimony that she spoke

'rsimultaneous [ ly] " with the chairman, and that after her

interruption, he twice directed the Capitol Police to ..restore

o rde r "  (4 /L9 /04  T r .  654 -555 ,  673 r .  rndeed ,  because  appe l ran t ' s

acknowredged purpose was to testi fy at the hearing', i t  would have

been pointless for her to wait unti l  after the hearing was over to

make her request. Appellant also coneeded that she expressed

herself loudly because she wanted to be heard by the Chairman (id.

at 7761 . As in Armfierd, appelrant's personal belief that she

interjected at an appropriate t ime gives the court no basis to

conclude that the t ime chosen "was available to appellant for [her]

own  pe t i t i on ing  ac t i v i t y . "  A rmf ie ld ,  811  A .2d  a t  798 .

Appellant also errs in arguing that she was given .rno

effective alternative means of communication/ (Appellant 's Brief at

40) . Appellant 's own testimony established that she exchanged e-

mails and faxes with .fosh Albert, a legislat ive correspondent

employed by appellant 's home-state Senator, Hil lary Rodham Clinton

(4/Lg/04 Tr .  644,  6921;  that  Josh Alber t  and Leeeia Eve spoke to

appellant for 40 minutes ( id. at 652), '  and that documents subrnitted

by appellant to the Judiciary Committee were reviewed by committee

c o u n s e l  ( i d .  a t  6 5 0 ) .
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Finalry, to the extent that appellant suggests that she did

not have the requisite intent to disrupt the hearing (Appellant, s

Brief at 42-43), the record. reflects otherwise. After appellant

made clear to Senator Clinton's staff and to Detective Zimmerman

that she wished to testi fy at the hearing, Detective Zimmerman told

appellant that she had not been selected to testi fy, and that she

wourd be subject  to  ar rest  i f  she d isrupted the hear ing '  (4 /L4/04

Tr. 2Og, 2tt l .  Appellant contends that she had a ..good faith

belief" that a request to testify during the hearing would be

Iawful, and that her belief was supported by a 39-page fax that she

sent to Detective Zimmerman, which documented a previous attempt to

test i fy  that  d id  not  resul t  in  an arrest  (AppeJ. lant 's  Br ie f  a t  43)  .

In faet, however, appellant 's sending of the fax only proves that

she was aware that Detective Zimmerman and other members of the

Capitol Police were l ikely to view her conduct as disruptive; and

that appellant was seeking to dissuade them from arresting her for

that conduct. Where, as here, appellant knew that she had not been

chosen to testi fy, but nevertheless shouted duringr the hearirg, and

then resisted being removed from the hearing room after the

Chairman had asked the Capitol Police to r\restore order, r,  the

evidence clearly established the requisite intent to disrupt.!z/

Amicus also suggests that the evidence was insuff ic ient
(cont inued.  .  .  )

l
I

I

I
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rv. THE ARGUMENTS OF APPELI,ANT AIVD OF AI{ICT CURIAE
REGARDING APPELLANT'S SENTENCE ARE MOOT AI.ID
SHOULD BE DISMISSED.

Appellant and amici curiae - Professor Andrew Horwitz and the

Distr ict of Col-umbia National Lawyers Guild - argue that the six-

month sentence imposed by Judge Holenan rilas irlegal and

uncons t i t u t i ona l  (Appe l ran t ' s  B r ie f  a t  4z -50 ;  B r ie f  o f  D .c .

National Lawyers Guild at 4-5; Brief of Professor Andrew Horwitz at

4-251. Beeause appellant has alread.y served. her sentence in i ts

entirety, however, those argtrments are moot. Accordingly, the

Court should dismiss al l  claims related to appellants, sentencing.

A. Background.

At the sentencing hearj.ng on June 29, 2oo4, the tr iar court

init ial ly was incl ined to impose a suspended sentence of 92 days'

inearcerat ion,  wi th  credi t  for  t ime served (6/28/04 Tr .  15-16) .

Under this proposed sentence, appellant was to pay a $500 f ine, and

$250 to the Vict ims of Violent Crimes Compensation Fund (VVCCF).

g t  ( . . . c o n t i n u e d )
to estal ' l ish that appel lant actual ly disrupted the hearing (Brief
o f  D.C.  Nat iona l  Lawyers  Gu i ld  a t  4 ) .  V iewing  the  ev idence in  the
l ight most favorable to the government,  Gibson v. United States,
7 9 2  A . 2 d  1 0 5 9 ,  1 0 6 5  ( D .  C .  )  ,  c e r t .  d e n i e d ,  5 3 6  U .  S .  9 7 2  ( 2 0 0 2 i .  ,
appel lant "screamed" and \ \yel led,,  dur ing the hearing, prompting the
Chairman of the Committee to ask the CapitoJ. Pol ice to restore
o r d e r  ( 4 / L 5 / 0 4  T r .  3 1 8 ,  3 8 0 ;  4 / t 9 / 0 4  T r .  6 5 5 - 6 5 5 ) .  S h e  t h e n
res is ted  be ing  removed f rom the  hear ing  room (4 / ts /04  Tr .  3 r2-3L3,
379-380) .  That  ev idence was c lear ly  su f f i c ien t  to  suppor t
appe l lan t ' s  conv ic t ion  fo r  d is rup t ion  o f  Congress .

I
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rn addit ion, appel lant was to be placed on probat ion for two years,

with severar  condi t ions of  probat ion ( id .  a t  16) .  speci f icar ly ,

appellant would be required to obey the J.aw, maintain appointments

with her probation off icer, abstain from i l legal drug use, notify

the probation officer of any change in address, and obtain

permission from the probation off icer before leaving her horne

jur isd ic t ion for  more than two weeks ( id .  a t  16-12) .  she a lso

would be required to work a minimum of forty hours per week, and,,

beeause she was self-employed, document her work activities and

t imes ( id .  a t  17) .  The cour t  a lso would requi re appel lant  to

perform 300 hours of community service, with 200 hours in her home

state of  New York,  and an addi t ional  100 hours in  the Dis t r ic t  o f

C o l u m b i a  ( i d .  a t  1 7 - 1 8 ) .

As addit ional condit ions of probation, appellant would be

required to submit to substance-abuse, medical and mental-health

assessments, and to comply with any testing or treatment deemed

appropr ia te (6/28/0A Tr .  18)  .  She a lso would be requi red to  at tend

anger-management counseling every six months, and to stay away from

the United States Capitol complex and several Senators ( id. at 18-

2:.r. FinaJ.J-y, the court would require appellant to write letters

of apology to several senators "which state the fact of [her]

convict ion and [her] remorse for any inconvenience caused

.  by [her ]  act ion"  ( id .  a t  21) .  As the t r ia l  cour t  was s tat ing
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th is  las t  cond i t ion ,  appe l lan t  in te r rup ted  to  s?yr . . I  Eun no t

remorse fur  and r  w i l r  no t  l ie r , ,  and,  . . [The re t te rs ]  w i l l  no t  be

sent  because they  w i l l  no t  be  wr i t ten , ,  ( id . )  .

The trial court explained that the sentence of probation could

not be imposed unless appellant agreed to the proposed conditions

of probation, and asked appelrant i f  she agreed to the proposed

cond i t i ons  (6 /28 /o4  T r .  2L -221  .  See  D .  c .  code  s  16 -?10  (a )  ( , ,A

person may not be put on probation without [her] consent. , ' )  .

Apperlant responded, rrr an requesting a stay of sentence, pending

appeal .  This  case wi l t  be appealed. ' ,  ( rd .  a t  22. ,  The cour t

again asked if  appellant accepted the proposed condit ions of

probation, and she - after consult ing with her attorney advisor -

answered,  $No" ( id . ) .  The t r iaL cour t  then sentenced appel lant  to

six months' incareeration, a $500 f ine, and, a $250 payment to the

\NccE ( id .1.  Apper lant 's  orar  rnot ion for  re lease pending appeal

was denied by the court, which stated that i t  had never previously

granted any such request by a convicted criminal defendant (6/28/04

Tr. 23-24r. Appellant was "stepped back,, and immediately began

serving her sentenee.

on september 23, 2oo4, apperrant, through counsel, f i led an

"Unopposed Emergency Motion for Defendant's Re].ease to preclude

Mootness of Appellate rssue" in the tr iar court (App. Vol. 3 at

t732- t137r .  rn  that  mot ion,  appel lant  conceded that  any appeal  o f
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her sentence would become moot i f  she served, the ent ire sentence

before her appeal was resolved:

f t  seems clear that ,  unless Ms. Sassower is
released pending appear, she wirr serve arr or
a substantiar port ion of her entire six-month
sentence before her appeal is resorved on the
merits- rf  that happens, one substantial
issue she wiII present on appeal whether a
sentence in excess of the 92 days init iarry
announced is lawful - wil l  become moot. (fd.
a t  1 7 3 6 .  )

The court denied appellant 's motion by order dated September 24,

2OO4 (id. at 1?38) . In a pleadingr in support of an .remerg.ency

appeal" of that ruling, apperlant again conceded that her

sentencing issues would become moot i f  she served, her ful l

sentence.  This  cour t  denied appel rant ,s  appeal  on october  L4,

2 0 0 4 .

on october 26, 2004, appellant, through counsel, f i led a

I tMo t ion  Pursuan t  t o  D .c .  R .  c r im .  p .  35 (a )  and  D .c .  code  s  23 -

110 (a)  to  correct  an r l regat  sentence,  (App.  vo l .  3  at  1?39-1?55)  .

In that motion, appellant argued (1) that the proposed condit ion of

probation that required appellant to write letters of apologry to

cer ta in  senators was unconst i tu t ional  ( id .  a t  1?4g- t1s2l ;  (21 that

the sentence ultimately imposed was illegal because the court

increased appelrant's sentence for viorating a condit ion of

probat ion ( id .  a t  L752-1253) ;  (3)  that  the increased,  sentence

unlawful ly "punished," appellant for not consenting' to the probation
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that  had been of fered ( id .  a t  1753-1254) ;  and (4)  that  the cour t

i l legally revised his originar, oral ly pronounced, sentence for

"purery puni t ive"  reasons ( id .  a t  1?54) .  The government  f i red an

opposi t ion to  appel lant ,  s  not ion ( id .  a t  1756_1?65)  ;  and the t r ia l

court denied the motion, without a hearing, on Novernber 23, 2oo4

(App .  VoJ . .  1  a t  10 -15 )  .

In  denying appel lant 's  mot ion to  correct  i l legal  sentence,  the

court f irst noted that the motion was t ime-barred under RuIe 35 (a)

of the superior Court Ru1es of criminal Proeed,ure, which requires

the coEection of a sentence imposed in an i lJ-egal manner within

l2o days af ter  sentence is  imposed (App.  vo l .  1  at  111 . rsr  The

cour t  a lso held that  re l ie f  under  D.C.  Code S 23_110 was

unavailable because appellant,s motion r{as, in substanlial part, a

crit ique of proposed condit ions of probation that w€lre never

aetually imposed (id. at L2). Moreover, to the extent that

appellant 's motion was a collateral attack of a sentence imposed in

an a l legedly  ' \ i l legar  manner"  under  Sect ion 23-110,  that  c la im was

time-barred because such challenges are al-so subject to the 120-day

L8t To the extent that appel lant 's motion al leged that the
sentence was i l lega l  ,  as  opposed to . . i rnposed in  an  i l rega l  manner r ,
Rule 35 permits the correct ion of an " i l legal sentence, rrat  any
t i m e . "  s u p e r .  c t .  R .  c r i m .  p .  3 5 ( a ) .  G i v e n ,  h o w e v e r ,  t h a t  t h e
court  also based i ts denial  of  appel lant 's motion on adequate
alternat ive grounds, and that the sentencing claims are nory moot, ,
th is  Cour t  need no t  address  th is  i ssue.
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jurisdict ional l imitation of Rule 35 (a) . Finally, the court held,

that  appel lant 's  mot ion should be re jected because i t  re i terated

issues raised in previous pleadings, and thus was a rrsuccessive

motion" for similar rel ief on beharf of the same prisoner ( id. at

12-13)  .  Appel lant 's  appear  of  the t r ia l  cour t ,  s  rur ing (No.  04-

co-1600) ,  has been consor idated wi th  her  d i rect  appeal  (No.  o4-cM-

7601 ,  i n  t he  i ns tan t  case .

B .  Ana lys i s .

As amicus euriae concedes, appellant has ful ly served her six-

month sentence of incarceration (Brief of Professor Andrew l lorwitz

at  3) .  Thus,  appel lant 's  sentencing arguments are moo!  and should

be d ismissed by th is  Cour t .  Marshal l  v .  Dis t r ic t  o f  Columbia,  498

A . 2 d  1 9 0 ,  t 9 2  ( D . C .  1 9 8 5 ) (where appel lant chal lenged

const i tut ional i ty of  condit ion of probat ion, court  held that

"because appel lant has already served his ful l  sentence, .  this

c l a i m  i s  .  m o o t " ) ;  S m i t h  v .  U n i t e d  S t a t e s  ,  4 5 4  A . 2 d  1 3 5 4 ,  1 3 5 6 -

1357 (D.C.  1983)  (where  appe l lan t  served fu l l  sen tence imposed

after revocat ion of probat ion, appeal of  decision to revoke

probat ion deemed moot).  fn add. i t ion, appel lant may not contest the

mootness of the sentencing claims because she coneeded, in

pleadings f i led in this Court  and in the tr ia l  court ,  that these

claims would become moot i f  she completed service of her sentence.

S e e  B u t t s  v .  U n i t e d .  S t a t e s  ,  8 2 2  A . 2 d  4 O 7 ,  4 L 6  ( D . C .  2 O O 3 )
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(appellant may not take one posit ion at tr ial and a contrary

p o s i t i o n  o n  a p p e a l ) ;  B r o w n  v .  u n i t e d  S t a t e s ,  6 2 7  A . 2 d  4 g g , 5 o g

(D.c.  1993)  (same).  Accord ingly ,  the cour t  shourd.  d ismiss a l l

claims related to appellantt s sentencingr, including the separately

f i led appeal  o f  appel lant 's  sentence in  case No.  o4-co-16oo. l ! /

Lel Because
moot,  and because
we do not address
appeal- .

appel lant 's
appellant has
the merits of

sentencing claims are so obviously
previously conceded their  mootness,
appellant, s sentencing' arg'uments on
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CONCI,USTON

WHEREFORE, the government respectfully submits

should aff i rm the judgment of the tr ia l  court .

that this Court
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