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REARGI'MENT, RECONSIDERJATION. RENEWAJ. A}ID OTHER RELIEFZ

Appel lee, the United States of America, respectf ,ul ly opposes

appel lant 's srot ion for reconsiderat ion of the Court 's i lu1y 7 ,  2OO4,

order denying appellant's motion for

incareeration pending disposition

stay and for release from

her appeal. Because

appellant's motion faiJ.s to raise any new argrrment warranting

reconsideration of the order denying the stay, her motion for

reconsideration should be denied.

Procedural Backcrround

On Apri l  L4-2O | 2004, appellant, who was ehargred with one

coun t  o f  d i s rup t i ng  Congress  on  May  20 ,2003  (D .C .  Code  S  10 -

503.16 (b)  (4)  (1981)  )  ,  was t r ied by a jury  before the Honorabre

Brian Horeman. on Apri l  20, 2oo4, the jury found appelrant guil ty,

and on June 28, 2oo4, , ludge Horeman senteneed her (tr.6/28/o4 at

a

of



2r.L/ The court initially sentenced, appellant to 92 days,

incarceration, g'ave her credit for the time she had served, and

suspended the remaining period (id. at 15-16). rn ad.dit ion, the

eourt irnposed a $5OO fine and a payment of $250 to the Victims of

violent crimes compensation Fund (\vvccF"), and proposed to place

appel lant  on probat ion for  two years ( id .  a t  16) .  The condi t ions

of probation imposed by the court included standard probationary

ter:ms, sueh BSr inter aIia, obeying the law, meeting' with her

probation officers, and abstaining from illegal drugr use (id. at

L6-L1 ), as well as specif ic condit ions involving employment ( id. at

L7l ,  perfor:ming community service ( id. at 17-18) , submitt ing to

substance abuse, uredical and mentaL health assessments and

conplying with any testing or treatment deemed appropriate (id. at

18) , attending periodic ang'er manag'ement eounseling, and staying

away fron the United States Capitol Complex and certain United

S ta tes  Sena to rs  ( i d .  a t  18 -21 ) .

In addit ion, the court stated that as a cond.it ion of

probation, appellant would be required to write J-etters of apology

to several Senators informing theur of her conviction and e:q>ressing

her remorse for any inconvenience she caused then (Tr.6/29/O4 at

L l  "Tr .  6 /28/o4, '  re fers  to
sentencing hearing on June 28,
transcript of appeJ-lant 's tr ial.

the transcript of appeJ.J.ant's
2OO4.  "T r .4 /L9 /O4 , ,  re fe rs  to  the
on Apr iJ-  19 ,  2OO4.
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2L) . AppeJ-lant refused to write the 1etters (id. ) . Wtren

specificarry asked by the court if she ag,reed to the terms of

probation,?/ appellant requested a stay of sentencing pending her

appeal. The court did not answer appellant, but pressed appelrant

for a resPonse to the court's question. Appel1ant told the court

that she did not accept the terms of probation (id. at 2L-221. The

trial court then sentenced appeJ.lant to serve a ter:m of six monthst

incarceration, to pay a $5oo f ine, and to pay $2so to the \rvccF

(id. ) . The eourt also ordered appellant *stepped back, to begin

serv ing her  sentence ( id .  aE 221.

Later that day, appellant, through her attorney advisor, Mark

Goldstone, f i led in this court a r\Motion for Stay And For

Appellant 's Release Pending Appeal" ("Stay Motion,,) .  In the

motion, apperlant argued that the stay should be granted. and she

shouLd be released from incarceration because she would prevail on

appeal by showing that her sentence constitutes an abuse of the

tr ial court 's discretion. She asserted that the sentence reftected

the ang'er and abuse of Judge Horeman and that the terms of

probation originally set by the eourt infringed her

constitut ionally protected freedoms of speech, association, and the

right to petit ion the government for redress (stay Motion aE 21.

? /  S e e  D . C .  C o d e  S  1 5 - ? 1 0 ( a )  ( . . A  p e r s o n  m a y  n o t  b e  p u t  o n
probat ion without [her]  consent")  .



On JuIy 2, 2004, appellant, through attorneys Fatima Goss and

Andrew L. Frey, filed the r\Supplemental Brief of Elena Sassower in

Support of Motion for Bail  Pending Appeal" ("Supplemental Motion").

In this motion, appellant asserted that i f  she was not released

pending appeal, she would serve the entirety of her six-nonth

sentence before her appeal was decided. She also argued that her

appeal would challenge her conviction and sentence by showing that

(1) the disruption-of-Congress statute was unconstitut ional because

it violated appellant's First Amendment right to petition the

government for redress, and even if it was not, appellant's conduct

did not violate the statute, and (21 the ternns of probation

initially inposed by the court would have restricted her

constitutional rights to free speech and association (Supplenental

Motion at 2-3)

This Court considered appellant 's Stay Motion and her

Supplemental Motion, and the government's opposition, and by order

f iJ -ed Ju ly  7,  2OO4, denied appel lant 's  reguest  for  a  s tay and for

release pendingr appeal.

On Augrusb L2, 2OO4, appellant apparently filed a pro se motion

entitled'tMotion for Reargument, Reconsideration, Renewal. and Other

Re]. ief" ("Reconsideration Motion")9/ We were served with this

2OO4, the Court granted Mr.
( c o n t i n u e d . . . )

2/ By order f i led 'July 29,



motion on August 27, 2004. rn the motion, appellant requests the

court to reconsider i ts July 7, 2004, order denying her a stay and

release pending appeal. The g'ravanen of this motion is twofold.

First, appellant ehallenges the denial of

grounds, al.leging that her sentenee will

appeal can be decided if she is not released

(Reconsiderat ion Motion at 1),  and that

stay on procedural

served befone her

on bail pending appeal.

she did not have the

a

be

opportunity before this Court ruled on her two stay motions, either

to submit a completed affidavit in support of her stay motions or

to respond to appellee's opposit ion ( id. at 9-L2r. Seeond,

appellant asserts that the denial of a stay should be reconsidered

because the government's opposit ion concealed relevant facts ( id.

a t  l - 2 ,8 -9 ,  L9 -211 ,  because  the  j udges  on  the  pane l  deny ing

appellant 's stay notions were or may have been biased against

appellant because they partieipated in or had knowledge of

appellant's prior manda.nus petition which sought to disqualify

'Judge Holeman (id. at 2-3 , 28-40, r o! because they worked in the

sarne courthouse as Judge Ho]-eman (id. at 3, 40-431 .!t Appe]-].ant

2 /  ( . . . c o n t i n u e d )

Goldstone's motion to withdraw and appel lant 's motion to proceed on
appeal pro se.

!/ Based on appeJ-J-ant's original stay rnotion and her nrotion to
reconsider, it appears that a key ground for attacking appeJ-lant, s
conviction is her claim that Judge Holeman was biased ag'ainst her

(cont inued. .  .  )



asks the court to sanction the government, disqual.ify one judg€r on

the panel and compel the other judges to discrose certain

info::mation, and asks the court to transfer the case to the United

States Court of Appeals for the Distr ict of Coh:mbia Circuit so

that alrpellant nay get an unbiased ruling

ARGT'MENT

Appel lant Has Fai led To Demonstrate That Reconsiderat ion
Of The Denial Of Her Motion For A Stay And For Release
Pendinq Appeal Is Wananted.

Beeause none of atr4pellant's contentions sutrrtrrort the eonclusion

that the Court should reconsider its ilu1y 7 , 20.04, denial of the

stay and release from incarcerat ion, appel lant 's motion should be

denied.

Appellant f irst challenges this Court 's July 7, 2004, order on

proeedural grounds, alleging that she did not get an opportunity

! /  ( .  . .  c o n t i n u e d )
(Stay Motion aX 2 (appellant likely to suceeed on appeal by showing

her sentence was aJcuse of discretion because trial. judge was angry
at appel lant for seeking his recusal) , '  Reconsiderat ion Motion at
L6, L7 (" the record lcontains evidence] of ,Judge Ho].eman's viru] .ent
and pervasive actual.  bias")

As evidence of bias, appellant asserts that iludge lloJ.eman
refused to pemit her to testify at trial. (Reconsideration Motion
at 16) However,  as the tr ia l-  t ranscr ipt  reveals,  appeJ.J.ant took
the stand, test i f ied in her own behalf ,  and was cross-exarained by
the  prosecutor  (Tc .a / t9 /o4  a t  624-6821.  The cour t  d id  r im i t  the
time appellant could testify on direct examination and precJ.uded
her from testifying as to certain irreJ.evant evidentiary matters
( i d .  a t  6 5 8 - 6 8 2 )  .



either to subnit a compreted affidavit in support of her stay

motions or to respond to the government's opposit ion before this

Court denied her a stay or release pending appeal (Reconsideration

Motion at 9-L2) . These argunrents are meritless. llhe Court's

procedural rules e:plicitly provide that appel].ant, s affidavit

should have been filed with her stay motions fiJ-ed ,.June 29 and .TuIy

2 ,  2004 .  See  D .C .  App .  R .  21  (a )  (3 )  (B )  ( i )  ( 2OO4 l  . 2 /  Moreove r ,

nothing in her Stay Motion or her Supplemental Motion suggested to

the Court that appellant was preparing an affidavit to sgbnit in

support of her motions and that such would be forthconing. Thus,

appellant failed in her burden of providing the Court with al,l

per t inent  records.g/  see shehyn v.  Dis t r ic t  o f  cotumbia,  3g2 A.2d

1008,  LoL2 (D.e.  1978)  (appel Iant ,  as movant ,  has burden of  prov ing

her  case ) .

With regard to appellant's argument that she was denied the

time to f i le a reply to the government's opposit ion, appellant 's

Stay Motion and Supplelnental Motion both sought a swift response by

this Court. fndeed, both motions informed the Court that unless

the court granted apperrant bail, she rould sclrve her entire

1/

other

wi th

9/

three

D . c .  A p p .  R .  2 1  ( a l  ( 3 )  ( B )  ( i )  p r o v i d e s  t h a t . . [ a ] n y  a f f i d a v i t  o r
paper necessary to support  a motion must be served and f i red

the  mot ion .  "

Appellant admits in her Reconsideration Motion that she had
attorneys assist ing her (Reconsideration Motion at z).
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sentence before her appear was decided (stay Motion at 1 (stay is

necessary to prevent irrepar'hle injury) ; Supplemental Motion aL 4

("lulnless bail  pending appeal is granted [appellant] wil l

serve her entire sentence before the appeal can be briefed and

decided"). Thus, the speed with which the court ruled was based in

large measure on the nature of the relief appelJ.ant' sought.l/ In

addit ion, neither of appellant 's two stay motionsr on their face,

established any entitlement to relief. Thus, issuanee of a prompt

ruling by the Court was understandable.

Appellant next contends that reconsideration is warranted

because the fJoverrunent's opposition concealed pertinent facts

(Reconsideration Motion at ?, L37.zt This assert ion fai ls because

2 /  D . C .  A p p .  R .  2 7 ( a l  ( 5 )  p r o v i d e s  t h a t . ' [ a ] n y  r e p l y  t o  a  r e s p o n s e
must be f i led within 3 days after service of the response. A reply
must not present matters that do not relate to the response."
Arthough Rule 27 (a) (5) permits a party to f i le a reply to an
opposit ion, nothing in the rule requires the Court  to await  such a
f i l i n g .

9/ The fact that the government did not mention these facts in
i ts opposit ion is of l i t t le import .  Indeed, carefulJ-y scrut inized,
the \rpertinent facts" identified by appellant as having been
concealed by the g:overnment simply are not relevant for
considerat ion of appel lant 's motion for a stay or reJ.ease pending
appeal. This includes the fact that appellant previously moved to
disqual i fy i ludge Holeman (Reconsiderat ion Motion at 13),  the
assert ion that appel lant 's conduct in congress invorved a
rrrespectfur request to test i fy" ( id.  at  1 ,  13-15) ,  the fact that
the government recommended that appelJ-ant be sentenced to a five-
day suspended sentence, and the fact that appeJ-J.ant is a co-founder
of the Center for i ludicial .  AccountabiJ- i ty,  Inc. ( id.  at '  8-9).



i t  involves facts that were before the court by virtue of

apperlant 's stay Motion and supplementar Motion. For exampre,

appellant alreges that the government failed to note in its

opposition that appellant previously rnoved to disqualify ifudge

Holeman (id- at 13). However, this information was before the

court in appellant's stay Motion (\rdefendant . moved for the

tr ial judget s recusal based on his demonstrated bias against herrr) .

Appellant's contention that the government failed. to mention that

her conduct in Congress involved a \\respectful request to testifyrt

( id .  a t  7 ,  13-15))  was made in  appel lant ,s  Stay Mot ion ( . .Appel lant

argued that she spoke after the hearing was adjourned and

respectfully requested to testify in opposition to Judge

wesrey .tr '1 .2/ Lastly, the fact that apperlant is a co-founder of the

Center for iludicial Accountability, fnc. (id. at 8-9) ras contained

in appellant 's Stay Motion (apperlant \co-founde[d] the center for

2/ The trial court gave the jury a defense theory-of -the-ease
instruct ion. The court  instructed the jury as fol lows:

The defendant's theory of the case is that the defendant
did not wirlfurry and knowingry engage in disorderly and.
disrupt ive conduct within a united states capitol
Buirding. Defendant had no intent to impede or disrupt

,  or disturb the orderry conduct of a session of congress.
Ms. sassower's conduct did not hinder or interfere with
the peaceful conduct of g'overrunental business and her
manner of expression was not incompatibre with the normal
act iv i ty of that part icular place at a part icular t ime.

E c  .  a / 1 9 / O a  a t  ? 5 5 - 7 5 6 .  )



Judicial  Accountabi l i ty ' t  7 .Lol Because these facts all were before

the Court in appellant's two motions, appeJ-Iee had no obligation to

mention them. fn any event, these facts did not furnish a basis

for granting the original motion nor do they provide any new basis

for this Court to reconsider i tE i luly ?, 2OO4, rul. ing.

Appellant' s Reconsideratj-on Motion al-so rehashes argrnents

raised in her two motions for a stay and for rerease pending

appeal. Specif iealty, appellant reiterates her argrunents that (1)

unless she is releaged on baiI, she will eomplete serviee of her

sentence before her appeal is decided (compare Reconsideration

Motion at 1, with supplementaL Motion at 4); (21 ,Judge Holenan was

biased against her (compare Reconsideration Motion aE L2-13, t6-L7,

with Stay Motion aE 2l; and (3) the disruption-of 'Congress statute

is uneonstitutional and does not apply to appellantt s eonduct

(compare Reconsideration Motion at 13, with Supplemental Motion at

2 1  .

Lol Appellant's Reconsideration Motion al.so al-J.eges that the
government's opposition failed to mention that .fudge Holeman made
rrno findings denying Iapperrant] release pending appeal"
(Reconsiderat ion Motion at 24r.  However,  Judge Holeman did not

expl ic i t ly grant or deny appel lant 's hast i ly made motion during the
sentencing proceeding's (Tr.6/28 aE 221 .  Nor was the tr iar court
techn ica l l y  requ i red  to  address  the  mot ion .  D.c .  code S 23-1325(c)
permits the trial court to grant release pending appeal where the
defendant has been convicted and "has filed an appeal.', At the
t ime of appel lant 's verbal motion, she had not been sentenced and
had not f i led an appeal. .

1 0



Fina1J.y, appel lant 's contention that the Court should

reconsider her motion for a stay and for release pending appeal

because Judge Nebeker was on the panel that denied appellant's

petition for a writ of mandamus, which sought disqualification of

iludge Hole'nan (Reconsideration Motion at 28-37) , and because Judge

Stearrrnan and iludge Reid may have had some knowledge of appel].ant's

mandamus petition when they, arong with Judge Nebeker, denied

appel lant 's  s tay mot ions ( id .  a t  37-38)  ,  is  unavai l ing.  In

appellantt s view, her mandarnus petition was enoneously denied by

this Court, albeit by a different panel of judges. She further

contends that any knowledge of the petition or involvenent in its

denial. serves to disqual-ify the judges who denied her motion for a

stay and. for reJ-ease pending appeal. Appellant is mistaken. Canon

3(E) (1) of the Code of Judicial Conduct for the District of

Colunbia Courts provides that disqualification or recusal. is

required \rin a proceeding in which the judge's impartiality might

reasonably  be quest ioned."  See L i teky v .  Uni ted States,  510 U.S.

540, 548 (1994) (disquali f ieation of recusal required. rrwhenever

lthe judge'sl impartial i ty might reasonably be questioned.,,) ;  york

v .  U n i t e d  S t a t e s ,  ? 8 5  A . 2 d  5 5 1 ,  6 5 5  n . 8  ( D . C .  2 O O 1 )  ( s a m e )  ( q u o t i n g

Canon 3(E). Impartial i ty might reasonably be questioned where, for

example, a jud.ge has a "pgrse-De-I. bias or prejudice concerning a

party . or persona]. knowledge of disputed evidentiary facts

1 1



concerning the proceeding." Canon 3(E) (1) (a) (enphasis added).

However, \radverse rulings, without more, certainJ-y do not establish

that a judge lacked impartial i ty." Dancy v. United States,

7 4 5  A  . 2 d  2 5 9  ,  2 6 1  n .  1 3  ( D . C .  2 0 0 0 )  .

Here, appellant has failed to artieulate a ground for Judge

Holeman's disquali f ication. As the Supreme Court in Liteky stated,

\ ' [ t ]he judge who presides at tr ial may, upon completion of the

evidence, be exceedingly iJ-l disposed towards the defendant, who

has been shown to be a thoroughly reprehensible person. But the

judge is not thereby recusable for bias or prejudice, since his

knowledge and the opinion it produces were properly and necessariJ.y

acqui red in  the course of  the proceedings."  510 U.S.  at  550-551.

S e e  F i s c h e r  v .  F I a x ,  8 1 6  A . 2 d  L ,  L 2  n . 1 4  ( D . C .  2 0 0 3 )  ( " o c c a s i o n a l

remarks by the judge evincing displeasure with [litigant! or his

attorney do not eome close to denonstrating partiality in the

forb idden sense")  (c i t ing L i tekv,  510 U.S.  at  551-5521;  Gregory v .

U n i t e d  S t a t e s ,  3 9 3  A . 2 d  t 3 2 ,  L 4 3  ( D . C .  1 9 7 8 )  ( *  [ a ] p p e l l a n t ' s

allegation that he was prejudiced by having to appear before the

same judge against whon he had sought a writ of mandanus, and who

had held hj-n in contempt in a prior proceeding" not legally

suf f ic ient  to  just i fy  recusal ) ;  see a lso Barry  v .  S ig1er  |  373 F.2d

835,  836 (8 tn  C i r .  L967 )  ( *  [m]  e re ly  because a judge is

familiar with a party and his legal difficu1ties through prior

L2



judicial hearings, or has found it  necessary to eite a party for

contempt, does not automatically or inferential.ly raise the issue

o f  b i a s " ) .

Appellant has also fai led to art iculate a basis for the Court

of Appeals judges who denied appellant's stay motions to disqualify

themselves.4/ As the Supreme Court stated in Liteky, . . lalJ.so not

subject to deprecatory characterization as rbias' or \prejudice'

are opinions held by judges as a result of what they learned in

earl ier proceedings. It  has long been regarded as normal and

proper for a judge to sit in the same ease lorl in suceessive

t r ia ls  involv ing the sa.me defendant . "  510 U.S.  at  551.

Vfe note for the record that based on statements contained in

appellant 's motion for reconsideration, i t  appears that appellant

is severely handicapped by the fact that she has chosen to

represent herself on appeal. Although the Court granted

appel'lant's notion to proceed E se when her attorney withdrew his

representation, gl iven appellant 's diff icult ies in self-

Ll Appellant reguests the Court to transfer her case to the
United States Court  of  Appeals for the Distr ict  of  Columbia
Circui t .  That court ,  however,  does not have jur isdict ion over
appel lant 's appeal of  her convict ion in the Distr ict  of  Coh:mbia
S u p e r i o r  C o u r t .  S e e  2 A  V . S . C .  S  1 2 9 1  ( L 9 8 2 )  ( C o u r t  o f  A p p e a l s  f o r
the Distr ict  of  Colurnbia Circui t  has jur isdict ion over appeal.s
*from aII  f inal  decisions of the distr ict  courts of the United
S t a t e s " ) ;  D . C .  C o d e  S  L L - 1 2 L  ( t h i s  C o u r t  h a s  j u r i s d i c t i o n  o f
appeals from the Superior Court) .

1 3



representation, we raise the question of whether both appellant and

this Court should reconsider appellant 's self-representation on

appeal .  In  Mart inez v .  Cour t  o f  Appeal  o f  Cal i forn ia,  528 U.S.  LS2

(2000), the Supreme Court addressed the question of whether a

criminal defendant has the right to represent himself on appeal.

The Court held that although a d,efendant has the constitutional

r ight to conduct his own defense at tr ial,  id. at L54, there was

" [no] historical consensus establishing a r ight of self-

representation on appeaI." fd. at 159. Thus, the Court held that

California was not required \rto recognize a constitutional right to

self-representation on direct appeal from a criminal conviction.',

Id. at 163. Here, given the nature of appellant 's contentions,

i .e . ,  jud ic ia l  b ias and the const i tu t ional i ty  o f  a  s tatute on i ts

face and as applied to appellant, and her difficulties prosecuting

her appeal, appellant raay require legal assistance to pursue her

claims on appeal.

We also note that appelJ.ant's motion for reconsideration

requests this Court to reinstate the 92-day sentence original-J.y

imposed by iludge Eoleman. ?Ie also note that appeJ-J.ant' s sister has

reeently sent a J.etter to iludge Holenan requesting that he reduce

appellant 's sentence. Although appellant 's sister apparently has

discussed this matter with appellant, i t  is uncJ-ear from the letter

whether appellant is wilJ-ing to agree to probation. Because this

L 4



Court lacks jurisdict ion to alter the six-months' sentence imposed

by,fudge Holeman, which is within statutory J-imits, see Johnson v.

un i ted  s ta tes ,  628  A .2d  1009 ,  1015  (D .c .  1993)  ( " i n  t he  absence  o f

a fundamentar defect in a sentence, this [c]ourt may not reduce a

sentenee within statutory limits"), because appellant has requested

reinstatement of the original 92-day sentence, and because Judge

Holeman has authority to reduce the June 28, 2OO4, sentence

regardless of whether appellant f i les a motion pursuant to Super.

Ct. Crirn. R. 35 (b) ,E/ ,tudge Holeman is the proper person to add.ress

the question of appellant's inmediate release from ineareeration.

Super .  C t .  Cr im.  R.  35(b)  p rov ides ,  in  per t inent  par t :

After notice to the parties and an opportunity to be
heard, the Court may reduce a sentence without motion,
not later than 120 days after the sentence is imposed or
probat ion is revoked, or not J-ater than L2O days after
receipt by the Court of a mandate issued upon affirmance
of the judgment or dismissal of  the appeal,  o!  not later
than 120 days after entry of any order or judgment of the
Supreme Court, denying review of, or having the effect of
upholding, a judgment of conviction or probation
revocation. Changing a sentence from a sentence of
incarcerat ion to a grant of probat ion shal- l -  const i tute a
permissibJ.e reduction of sentence under this parag'raph.

t2 /
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CONCLUSION

WIIEREFORE, it is respectfurly requested that apperrant,s

motion for reconsideration be denied

Respectfully submitted,

KENNETII
United States Attorney

SAI{ A. NELLOR
Attorney

Rm.  8104

R.  F ISHER
istant United States

sistant United States
D.C .  Ba r  No .  4L592L
555  4 th  S t ree t ,  N .W.
Wash ing ton ,  D .C .  20530
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CERTIFTCATE OF SERVTCE

r HEREBY cERTrFy that on this 3rd day of septenber, 2oo4, T

caused a copy of the foregoing Appellee's opposit ion to Appel1ant's

Motion for Reargument, Reconsideration, Renewal and Other Re}ief to

be served by f irst-class nair, postag'e prepaid, to appellant Elena

R. Sassowerr #301340, Unit 2DA, Correctional. Treatnent Facil i ty,

1901  E  s t ree t ,  s .8 . ,  t { ash ing ton ,  D .c .  20003 .  on  the  s€ rme  da te ,  a

copy of Appellee's Opposit ion also was sent via facsimile to

Jennifer M. OtConnor, Counsel, Wilmer, Cutler, pickerirg, Hale &

Dor r ,  LLP ,  2445  M S t ree t ,  N .W. ,  Wash ing ton ,  D .C . ,  who  has  s ta ted

that she would attempt to deliver a copy of the opposition to

appellant on a more e:q>edited basis.

s\usAll A. NELLOR
As\i;:tant United States Attorney


