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N.Y. Judges Get Go-Ahead To Sue Over Pay Freeze
By Christine CaulfieH

Law360, New York (February 6, 2008) -- A New York judge has given the green light to
a suit brought by four of his colleagues who allege that state lawmakers violated the
separation of powers doctrine by linking judicial and legislative pay raises.

Denying a bid by the state to dismiss the action, Supreme Court Justice Edward Lehner
said in a ruling Tuesday the judges - who have not had a pay raise for nine years - had
been "caught in the crosshairs between the executive and the legislature."

Justice Lehner said the legislators' own pay increases were tied up in a political dispute
with Governor Eliot Spitzer over campaign finance reform. By denying the state
senators' bid for higher wages, Spitzer has also ensured that the judiciary's pay
remained stagnant, he said.

"While clearly the legislative process involves tradeoffs and compromises on a myriad of
issues, to continue to deprive the third, supposedly co-equal branch of government with
a pay adjustment, on which there is not policy dispute, for nearly a decade, does raise
an issue as to whether the two other branches have abused their power, and thus
unconstitutionally interfered with the independence of the judiciary," Justice Lehner
said.

The judge noted that a first-year associate at a large New York City law firm would have
to accept a substantial pay cut if promoted to the post of chief judge of the state Court
of Appeals.

The lawyer representing the judges, Tom Bezanson, of Chadbourne & Parke, said the
ruling was a "watershed victory" for his clients who, he said, were being held hostage by
politics.

"It's gone on for so long because the legislature has improperly tied judges'
compensation increase to their own, and their compensation has always been a matter
of political dispute up in Albany," Bezanson said.

He said when accounting for inflation, the judges had effectively taken a 3oo/o cut in pay
since 1999.

Justice Lehne4 however, dismissed the judges' claim that inflation had resulted in a
breach of the "no-diminution" clause of the U.S. Constitution, which guarantees that a
judge's pay "shall be established by law and shall not be diminished during the term of
office for which he or she was elected or appointed."

"Since clearly the impact of inflation affects all, the decrease in the economic value of
the salaries paid to judges over the past nine years has not had a particularized
discriminatory impact on judges different from that upon any other person who did not
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receive a salary increase during that period," he said.

The judge also dismissed the claims against Spitzer, who was named as a co-defendant
in the suit, along with the State of New York, the Senate and the Assembly, citing
legislative immunity.

Bezanson said he disagreed with Justice Lehner's ruling on Spitzer,

"This is a separation-of-powers case, where one branch is suing another. It's the whole
principle of separation of powers that's at stake. I think he should be held accountable,"
he said.

Bezanson filed the lawsuit on behalf of family court judges Michael Nenno and Susan
Larabee, criminal judge Patricia Nunez and civil judge Geoffrey Wright in September last
year.

Although in terms of actual numbers, New York's judges are the twelfth best paid
nationwide, when the state's high cost of living is taken into consideration, their pay
ranks 48th compared with that of judges elsewhere, the suit said. It also is
comparatively much lower than what the state's district attorneys make, it noted.

The judges'suit seeks retroactive cost-of-living adjustments for Jan. 1, 2OOO, through
the date of the suit's final judgment, as well as subsequent adjustment, a permanent
injunction against the linking of legislative and judicial salaries, and an eventual
disbursement of $69.5 million that the 2006-2007 budget had already allocated for
judges'pay raises.

Bezanson's clients are not the only disgruntled New York judges to take the lawmakers
to court.

In December 2006, Supreme Court judges Alice Schlesinger of Manhattan, Arthur
Schack of Brooklyn and Joseph DeMaro of Nassau County, as well as Nassau County
district judge Edward Maron, sued then-governor George Pataki, the legislature and the
comptroller.

The suit claimed that though their salaries, which range from $122,700 to $151,200 a
year, had not technically gone down, inflation had caused the state's 1,3OO judges to
lose tens of thousands of dollars in purchasing power - and had caused many of them to
resign or opt not to seek reelection.

The current suit is Larabee et al. v. Spitzer et al., case number O7-LLZ3OL, in the
Supreme Court of the State of New York.

--Additional reporting by Jesse Greenspan
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