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OUESTIONS PRESENTED

l. Does this Court have a duty to exercise its "power of
supervision" where the record shows that two levels of the federal
judiciary have so far departed from adjudicatory and ethical standards
as to falsify the record to conceal petitioner's entitlement to a
declaration that New York's attorney disciplinary law is
unconstitutional, as written and as applied to hert?

a. Does this Court have a duty under ethical
codes of conduct to make disciplinary and
criminal referrals when a Petition for Writ of
Certiorari presents readily-verifiable evidence
of ofticial misconduct by federal judges?

2. Is constitutional due process denied where, on appeal, the
Circuit Court fails to adjudicate the "pervasive bias" of the district
j.rdge including his denial ofarecusal motion under 28 U.S.C. $$144
and 455 and, additionally, fails to adjudicate, or to adjudicate with
reasons, motions made for its own recusal, pursuant to $455 and the
5th Ameirdment to the U.S. Constitutibn?

Is it misconduct per se for federal judges to
fail to adjudicate or to deny, without reasons,
fact-specific, fully-documented recusal
motions?

If so, where is the remedy within the federal
judicial branch when $372(c) misconduct
complaints against Circuit judges based
thereon are dismissed as "merits related"?

t These grounds of unconstitutionality of New York's attorney
disciplinary law were particularized in petitioner's 1995 Petition for a Writ of
Certiorari (Sassower v. Mangano, et al., #94-1546) in connection with her
state court challenge under New York's Civil Practice Law and Rules Article
78, which is part of the record in this $1983 action. The "Questions
Presented" page from that Petition appears in the Appendix herein at A-l 17
and is incorporated by reference.

a.

b.
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REASONS FOR GRANTING THE WRIT

This petition is not about judicial error or good-faith decision-
making by Second Circuit judges. It is about the Second Circuit's
corruption of the judicial process, the appellate process, and the
$372(c) disciplinary process -- to such a degree that all adjudicatory
and ethical standards have been wiped out. The "Statement of the
Case" only summarizes the subversion of the rule of law that has
occuned on the district and circuit levels. Yet, it suffices to show that
what is involved is criminal conduct by federal judges. Their
decisions, when compared to the record, are readily verifiable as
frauds andprimafacie evidence of their disqualifying actual bias, for
which their disqualification had been sought.

Such conduct, undermining the integrity of the judiciary and
public confidence, would be egregious in any case. It is all the more
so in a civil rights action under 42 U.S.C. $1983 - a remedy
specifically created by Congress to protect citizens from having their
constitutional rights trampled on by government officials, acting
"under color" of state law.

The whole purpose behind "lifetime" tenure for federal judges
is to provide them with a maximum ofjudicial independence so that
they can fearlessly address constitutional violations, even when
committed by high govemment officers - including judges. Yet, here,
both the Second Circuit and the district judge used their "lifetime?'
judicial offices not to examine the allegations of lawless and retaliatory
conduct by state officials -- as was their solemn duty -- but to conceal
the heinous violations petitioner's verified Complaint alleged and her
uncontroverted evidentiary proof substantiated. They thereby
protected those state defendants from the absolute liability they faced
for their constitutionally-tortious and comtpt conduct, the gravamen
ofthe Complaint.

The state defendants' conscious knowledge of that liability is
clear from the litigation strategy they employed, resting on fraud [A-
152]. Such misconduct was wholly endorsed by the lower federal
courts, which not only failed to take corrective steps on their own
initiative under Rule I t(c)(t)@) [A-7] or by exercise of inherent
power, but failed to adjudicate petitioner's documented and
uncontroverted sanctions applications, whose very existence, like the
allegations ofthe Complaint, they obliterated from their decisions [A-
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202, A-242, A-2531.
The fact that the state defendants protected by the district

judge and Circuit include high+anking state judges only reinforces the
public perception that 'Judges cover up for judges". This case is
"EXFIIBIT ,{' for that viewpoint. It shows not only how federal
judges cover-up for state court judges, sued in $1983 actions, but how
federal judges cover up for federal judges, whether their misconduct
is raised by recusal motions, by appeal, by $372(c) disciplinary
complaints, or by monitoring requests to supervisory judges.

As such this case allows the Court to confront that legitimate
public perception and do so in a way that is meaningful - by
reinforcing and clarifying the recusal statutes under 28 U.S.C. $$144
and 455 (see Point ll, infra) and by articulating the operative
principles for disciplinary review under 28 U.S.C. $372(c). Indeed, as
to $372(c), only in the rarest case, such as this, where the $372(c)
judicial misconduct complaints are incorporated into the record before
the Circuit and are an integral part of the questions raised in a petition
for rehearing before it, would this Court have the opportunity to give
guidance to the Circuits on summarily-dismissed $372(c) complaints.
The Circuits are in dire need of guidance from this Court. In the 18
years since Congress enacted $372(c), they have not developed any
case law on the interface between appellate and disciplinary remedies,
or defined the "merits-related" ground for dismissal under $372(c), or
the discretion afficrded by the statute to review even "merits-related"
complaints [A4]. The deliberateness with which they have not done
so -- leaving the "merits-related" category vague so as to dump
virtually all complaints on that ground and promulgating statutorily-
violative implementing rules [A-10] -- is underscored by the Second
Circuit's disposition of the $372(c) complaints herein, where
petitioner expressly challenged it to address these threshold issues.

Once this Court reinvigorates these critical statutory
remedies, whose purpose, before they were judicially-gutted, was to
enhancejudicial integrity and public confidence, it can move on to the
merits ofthis $1983 action so as to resuscitate that civil rights statute.
This includes articulating, loud and clear, the predicate facts that must
exist for invocation of defenses that are routinely used, without
essential findings ofthose predicate facts, to toss out $1983 actions --
as well as re-examining some of these defenses, among them, judicial
immunity -- particularly where appellate remedies are unavailable or
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subverted [A-l l0] -- and whether changed times and circumstances
warrant reformulation ofthe Rtnker doctrine tA-1741-' both of which

have resulted in federal and state judicial unaccountability at bar.
The Court will also, at long last, be able to address the

unconstitutionality ofNew York's attorney disciplinary law. Nearly

25years ago, Judge Jack weinstein dissented from a 3-judge district

panelinMildner v. Gulotta,405 F.Supp . 182, l9l (E.D.N.Y 1975)'

io hold it unconstitutional. As stated in petitioner's prior Petition for

aWrit of Certiorari, the pertinent extracts from which are included in

the Appendix herein [A-l18-131],

"[t]his Court affirmed Mildner, without opinion, on
the issue of abstention never reaching the
transcendent issues as to the constitutionality of
Judiciarylaw $90. Yet, Justices Marshall and Powell
apparently agreed with the view of concurring Judge
Moore of the District Court that 'the constitutional
question is of sufficient importance to be resolved by
our highest court...' (at 199). This Court's
Memorandum Decisio n in Mi ldner shows that those
two justices wished to 'postpone consideration of the
question ofjurisdiction to a hearing of the case on the
merits.' 425 U.S. 901 (1976)." [A-l l8]

This case is the right vehicle to address definitively the

constitutional issues not there addressed because there were no bias

claims against the state tribunal. As graphically depicted by the
verified Complaint [A-49], those claims are here present in profusion.

POINT I

A. This Court's Power of Sunervision is Mandated

Under its Rule 10.1, this Court has a "power of supervision"

to grant review "when a United States court of appeals...has so far

departed from the accepted and usual course ofjudicial proceedings,

or sanctioned such a departure by a lower court..."'
Because this case meets that standard on both counts, the pro

se petitioner has perfected this Petition for a Writ of Certiorari, at
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great efficrt and expense. She has done this so that the Court may
breathe life into the recusal and disciplinary statutes -- before
Congress does so in ways more sweeping and less deferential to
judicial independence. Based on the record herein, which is already
before the House Judiciary Committee [A-301]10, there can be no
argument for reposing federal judicial discipline within the federal
judicial branch, absent this Court's decisive action. All available
formal and informal checks on judicial misconduct, identified by the
1993 Report of the National Commission on JudicialDiscipline and
Removal as existing within the federal judicial branch, were utilized by
petitioner and shown to bo sham. Nor is there any check provided by
the Judicial Conference, the very zenith of the federal judiciary. Its
Administrative Office, to whom petitioner supplied the record of this
case for presentment to the appropriate committees of the Judicial
Conference for oversight intervention, has not only refused to make
zuch presentment, but fails to respond to letters or return phone calls
[4'-308-310]. So much for "self-policing" by the federal judiciary.
. Petitioner's assertions of corruption in the Second Circuit,
covering up comrption in the New York state judiciary and in the
office ofthe New York State Attorney General, are not lightly made.
They are made with full cognizance of her legal and ethical obligations
to this Court -- as to which she remains in good standing.

To assist the Court in assessing its duty to review this case
under its "power of supervision", the Appendix herein has been
expanded with pertinent documents from the record, beginning with
petitioner's verified Complaint [A-49], presented in full. The
wholesale obliteration and falsification of its material allegations by
the district judge and Circuit panel are evident from the most cursory
reading of the Complaint, even unaided by petitioner's line-by-line
analyses, which are also included [A-177, A-22I} The Table of
Contents herein inventories the other included documents, among
thenr, extensive portions of petitioner's Appellant's Brief,, a full copy
of her Petition for Rehearing with Suggestion for Rehearing In Banc,
and ofher $372(c) misconduct complaints - including her Petition for

r0 The record has also been presented to the Commission on Structural
Altematives for the Federal Courts of Appeals, as part of a testimonial
presentation (4124/98 NYC), accessible on the Commission's website:
www. app.oomm. uscourts. gov/ .



25

Review by the Second Circuit Judicial Council. These demonstrate
the Second Circuit's annihilation of anything resembling
judiciaVappellate/disciplinary processes, compelling this Court's
"power of supervision". Any doubt should be resolved by
requisitioning the record, which, since the case was "dumped" in its
pre-discovery stage, is not unduly voluminous.

B. This Court has a Dutv to Make Disciplinarv and
Criminal Referrals

All ethical codes forjudges and lawyers include the obligation
to bring judicial and attorney misconduct to the attention of
appropriate authorities: Code of Conduct for U.S. Judges, Canon
3B(3)tt, ABA Code of Judicial Conduct, Canon 3D, ABA Model
Rules ofProfessional Conduct, Rule 8.3 [A-17-20].

Consequently, were this Court to turn its back on its
supervisory duty herei4 it would not be relieved of the ethical duty to
take action against the federal judges involved, for their on-the-bench
misconduct, and against New York's Attorney General, who polluted
the judicial process, both on the district and circuit level, with.
litigation fraud. Failing to meet that duty would leave the Court
without the moral authority to expect any other lawyer or judge to
follow those ethical provisions, which lawyers and judges already find
among the most difficult to follow.

As to the federal judges involved, there is no remedy within
the federal judicial branch: the record shows that the Second Circuit
has comrpted both judiciaVappellate and $372(c) disciplinary remedies
by dishonest decisions, following their failure to recuse themselves for
bias. Therefore, referral must be made outside the federal judiciary:
to the House Judiciary Committee and to the Justice Department's
Public Integrity Section. Because both the 1993 Report of the
National Commission on Judicial Discipline and Removal and the
1997 Report ofthe ABA's Commission on Separation of Powers and
Judicial Independence obscure and fail to identify when judicial
decisions may properly be the subject of disciplinary investigation and

rr According to the Report of the National Commission on Judicial
Discipline and Rernoval, this Court uses the Code of Conduct for U.S. Judges for
"guidance on applicable ethical standards..." atp.122.
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impeachment, such referral should identify that judges who render
dishonest decisions -- which they lorow to be devoid of factual or legal
basis -' are engaging in criminal and impeachable conduct.

As to New York's Attorney General, whose litigation fraud in
the district court was the subject of petitioner's fully-documented and
uncontroverted sanctions applications -- all unadjudicated - and
whose continued litigation fraud before the Circuit was the subject of
her further fully-documented and uncontroverted sanctions
applications -- denied by the Circuit, without reasons - appropriate
disciplinary and criminal referral must also be made. Otherwise, the
public will continue to believe that New York's highest law
enforcement officer, himselfa defendant, is not restrained by the legal
and ethical standards of conduct applicable to other lawyers lA-2611.

POINT II

It is a Denial of Constitutional Due Process and Judicial
Misconduct Per Se for a Court to Fail to Adjudicate, or to Deny
Without Reasons. Fact-Specific. Documented Recusal Motions.

Over and again, this Court has held that "a fair trial in a fair
tribunal is a basic requirement of due process", In re Murchison,349
U.S. 133, at 136 (1955). ln Aetna Life Insurance Co. v. Lavoie, 475
U.S. 813, 821 (1986), the Court reiterated that "it certainly violates
the Fourteenth Amendment...to subject [a person's] liberty or
property to the judgment of a court the judge of which has a direct,
personal, substantial, pecuniary interest in reaching a conclusion
against him in his case". Justice Brennan reinforced this principle in
his concurrence, stating that he did not interpret this to mean that only
such interest would constitute a due process violation (at 829-830).
The Court, in Aetna, further recognized that "in extreme cases" a
judge's personal bias or prejudice can also violate constitutional due
process rights (at 821). Assuredly, "pervasive bias", reaching the
"impossibility of a fair trial" standard articulated by the Court's
majority in Liteky, supra, presents such an "extreme" case.

Since this type of recusal motion, by its very nature, raises
constitutional issueq a court cannot leave such motion unadjudicated,
without compounding the potential constitutional violation. The
inference reasonably drawn from a court's failure to rule on such due
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process-determining motion is that it cannot meet the constitutional
issues presented as to its bias. Likewise this is the inference where it
denies the motion, without reasons.

Congress strengthened the self-executing judicial code
provisions of disqualification by enacting 28 U.S.C. $455. The onus
is not on the litigant to move for a judge's disqualification under
warranted circumstances, but on the judge. Only as to $a55(a) [A-3],
providing for disqualification where a judge's "impartiality might
reasonably be questioned", is there a provision for parties to waive the
ground of disqualification - and then only after full, on-the-record
disclosure. Itis afortiori that where a recusal motion is made under
the non-waivable $455(b) or what might be construed as subsumed
within its ambit, the subject judge unless he grants the
disqualification motion -- must respond with reasons that would be
appropriate disclosure under $455(b), if waiver were permitted.

In Liljiberg v. Health Sewices Acquisition Corp.,486 U.S.
847 (1987), the Court more than once stated: "The very purpose of
$455 is to promote confidence in the judiciary by avoiding even the
appearance of impropriety whenever possible. See S.Rep. No. 93-
419, at 5; H.R. rep. No. 93-1453, at 5." (at 865).. Plainly, as to a
motion made under $455(a), where a judge's impartiality might
"reasonably be questioned", the very word "reasonable" contains
within it the word "reason". Once a reasoned basis is given for a
judge's recusal -- one persuasive to the "objective observer" -- the
judge must provide reasons that would counter those proffered for
"reasonably" questioning his impartiality. Doing otherwise makes a
travesty of the statute designed to foster confidence in the judiciary.

At bar, petitioner made recusal applications at various stages
of the litigation: against the district judge, the Chief Judge of the
district, the Second Circuit, specific Second Circuit judges, and
against the appellate panel. These applications, based not just on the
appearance of bias, but its actuality, were fact-specific and
documented. Yet, all were either ignored without adjudication or
denied without reasons, except in the case of petitioner's order to
show cause under $$144 and 455 for the recusal ofthe districtjudge,
and her motion for reargument thereo{ which the district judge denied
for reasons whose falsity was demonstrated on appeal [A-148], but
not adjudicated by the appellate panel's Summary Order [A-21].
Indeed, the Summary Order not only did not adjudicate whether, as
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petitioner contended, those recusal applications met the Liteky
standard [A-146], but did not adjudicate or even identiS the sole
overarching issue of the appeal [A-143], to wit, the district judge's
"pervasive bias", even apart from his wrongful denial of the recusal
order to show cause and reargument motion. At the same time, the
appellate panel did not adjudicate or even identi$' petitioner's
application for its own disqualification. To this perversion of
petitioner's constitutional right to an unbiased tribunal, the Second
Circuit gave its imprimatur by failing to request a vote on her In Banc
suggestion lA-271, where, additionally, her Petition for Rehearing
showed that the panel's Summary Order, no less than the district
judge's decision, was totally devoid of factual or legal support [A-
192]. The result was a further violation of petitioner's constitutional
rights under the due process clause (Guner v. Snte of Louisiana,368
U.S. 157, 163 (1961); Thompson v. City of I'ouinille, 362 U.S. 199
(1960). In failing to grant In Banc review, the Circuit neither ruled
on, nor identified, that its own disqualification was sought as part of
that In Banc Petition [A-205], the basis for which was further
particularized by petitioner's incorporated-by-reference recusallRule

. 60(b) vacatur for fraud motion. Such motion was separately denied,
without reasons [A-33].

As this case shows, the Second Circuit's disregard for
threshold disqualification issues is not confined to judiciaVappellate
contexts. It infects the $372(c) disciplinary mechanism at its highest
echelon. Thus, the Chief Judge, whose absolute disqualification for
bias and self-interest petitioner asserted in the $372(c) complaints
themselves lA-251, A-2471, dismissed them in an order [A-28] which
failed to adjudicate or identify such issue as to himself or as to the
Circuit, against which it was also asserted in the complaints.
Likewise, the Second Circuit Judicial Council, which upheld the Chief
Judge's dismissal [A-31], failed to identifi, or adjudicate, such
disqualification issues, focally reiterated in petitioner's Petition for
Review IA-272-2811 -- together with her showing that the dismissal
ofher $372(c) complaints was legally and factually insupportable and
that she was entitled to disciplinary review of the bias of the district
judge and of the appellate panel, as to which she had been unable to
obtain rulings or rulings with reasons, via normal judiciaVappellate
channels [A-282-292]. This failure to address the disqualification
issues was in the face of petitioner's explicit contention that:
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"where, as at baq a recusal application is 'not
frivolous or fanciful, but substantial and formidable',
it is misconduct for judges to deny it without any
reasons orfindings as to its sufficiency. It is certainly
misconduct per se for judges not to confront bias
issues squarely before them for adjudication..." [A-
258, A-277, emphasis in original].

It is inconceivable that any "objective observe/' knowing
these skeletal facts would have a shred of confidence in, let alone
respect for, the federal judiciary. Certainly, were such "objective
obseryer" to be given the full facts, including the opportunity to
compare the complained-of court decisions with the record, he would
waste no time in calling for disciplinary and criminal investigations --
and impeachment of the federal judges involved.

In Litelcy, the Court viewed the bias allegations as so
insubstantial that the majority disposed of them in two paragraphs.
The minority ageed that was all that was required because they were
"unimpressive" (at I163). This case, by contrast, presents substantial
bias allegations ofall varieties: extrajudicial, intrajudicial, actual, and
apparent, under $$144, 455, and the Fifth Amendment, in judicial,
appellate, and disciplinary contexts -- on a record which is both
perfectly protected and relatively compact. As such, it permits the
Court to move away from the confusing theoretical abstracts of
Liteky, which hardly provide a practical guide for the profession or the
public, and to grapple with substantive facts to illuminate the meaning
of its "impossibility of a fair trial" standard for intrajudicial bias, as
well as the "appearance of impropriety'' standard for extrajudicial bias.
This, in addition, to exploring its own mistaken assumptions about
judicial bias, particularly of the intrajudicial nature.

Here presented in one case is an unparalleled opportunity for
the Court to address a range of recusal questions, with which it has
never dealt -- and perhaps dodged. The "objective observer" might
find it startling that, notwithstanding the critical and ever-recurring
nature of judicial disqualification issues, some of the most basic
procedural and adjudicative questions pertaining to both $$144 and
455, individually and in combination, have not been resolved by this
Court. The result is an irreconcilable confusion within the Circuits



30

uniformly reflected by the treatises and law review articlesr2. Indeed,
the uniformity achieved by this Court's failure to take cases involving

$$144 and 455 is the consistent view by scholars that these vital
statutes have been reduced to complete ineffectiveness by the strict
interpretations imposed by the lower federal courts, contrary to
normal rules of construction for remedial legislation:

"There is general agreement that $144 has not worked well."
Wright, Miller & Coopeq Federal Practice and Procedure: Jurisdiction
2d 53542, at 555, citing law review articles and quoting from
Statutory Disqualification of Federal Judges, David C. Hjelmfelt,
Kansas Law Review, Vol. 30: 255-263 (1982): "Section 144 has been
construed strictly in favor of the judge...Strict construction of a
remedial statute is a departure from the normal tenets of statutory
construction."; Because of this strict constructiorq "disqualification
under this statute has seldom been accomplished", initially and upon
review, FlamnL op. cil,at737, "...$I44's disqualification mechanism
has proven to be essentially ineffectual." Flamm, ibid, at 738; "While
the text ofsections 144 and 455 appear to create a relaxed standard
for disqualification that would be relatively easy to satisfy, judicial
construction has limited the statutes' application, so that recusal is
rare, and reversal of a district court refusal to recuse, is rarer still.",
Charles Gardner Geyh, "Means of Judicial Discipline Other Than
Those Prescribed by the Judicial Discipline Statute, 28 U.S.C.
Section 372(c) ", Research Papers of the National Commission on
Judicial Discipline and Removal, Vol. I, at77I (1993).

This Petition for

CONCLUSION

a Writ of Certiorari should be granted, with
such other and further

4'114

DORIS L. SASSOWER Petitioner Pro Se

12 e.g.,"The uncertainty regarding how $$ 144 and 455 are supposed to
interact has generated considerable confusion. For example, it has yet to be
firmly resolved whether the procedural requirements set forth in $ 144 are also

to be applied to motions made under $+ss.", Flamm, op. cit, at74l.


