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As dernonstrated at ! [ ! [2L-32 of petit ionerrs accompanying

Affidavit, and as shown herein by the legislat!.ve history and

legal authorit ies cited, Petit ioner is entit led to sunmary
judgment in her favor.

Respondentrs_Sc_If-pronulgated RuIe 22 NYCRR SZOO3, Aslrritten And As Appriad, rs unconstitutilnii-'arra
statutoriry unauthorized rn Ttrat such Rule ConvertsRespondent t s Mandated Duty To rnvestiga6- conpiii"t=

t- 
Into A Discretionary Option

Arthough the present Articre 2-A of the Judiciary Law

S44. L (Exhibit r '1r') hlas enacted in Lg7B, after passage of the
L977 const i tut ional  amendrnent which created the present

commission on Judiciar conduct, research shows it to be the
starting point for exarnining Respondentrs mandatory duty to
investigate compraints of judicial misconduct. rndeed, the
w o r d i n g  o f  S 4 1 . 1 :

rupol  
. recelpt  o f  a  cornpla int  (a)  the

conunission sha.tr conduct an investigitLon or
the .complaint; or. (b) the cornrnis-sion 

--may

dismiss thg cornpraint 
' i f  

i t  deterrnines that
the complaint, on i ts face lacks merit. .  .  "(emphasis added)

preceded the 1-977 constitut j-onal Arnendment (Exhibit r2m) and

replicates, verbatim, the pert inent wording of S43 of the

or ig ina l  Ar t ic re 2-A (Exhib i t  , r3 , , ) ,  which,  in  Lg74,  ereated the
frTemporary state commission on Judicial conductr.

rndeed, in L976, when Art icre 2-A was amended (Exhibit
t t4"), fol lowing the Lg75 constitut ional Amendment naking the
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nTemporary state commissionr permanent, (Exhibit ,r5,, ) , the

Legislature retained the above-quoted wording of S43--even while

making additions and deletj-ons to the balance of that section

(Exhibi t  '4t t )  .

Although the 1'97 6 emendation of Article 2-A (Exhibit
n4il) left intact the prefatory wording of s43 fron the L974
vers ion  (Exh ib i t  t t3 " ) :

'The conmission shalr receive a compraint
aga_ils.t 1ny judge with respect t; hisgual.if ications, conduct, f itnest to perform,
or the performance of his official duties'
(eurphasis added)

with subdivisions (a) and (b) then eLucidatLng the comnissionrs

investigative duty forrowing receipt of a compraint, the LgTs

constitutional Amendment (Exhibit rrsx) worded the commissionrs

duties as follows:

ttThe_ cornrnission sharl -receiye and investiqate
compraints of the pubric with respE-E-ToThe
q u a l i f i c a t i o n s ,  c o n d u c t ,  o r  i i t n e s s  t operform or the performance of the officiar
duties 9I any. judge or justice of any court
within the unified. court system and iuy, on
its own motion, init iate investigations'ir itt,
respect to the gualif ications, conduct, or
fitnes.s to perform or the performance or tn"
o f f i c ia l  du t ies  o f  any  such juage 

-o r

just ice.  r t  (Art ic le VI,  Sect ion 22k,-  emihasis
a d d e d ) .

rn L977, the constitutionar Amendment creating the
commission as it exists today altered the above-quoted wording--

which is now the preface to Article Vr, section 22a (Exhibit
r r 2 r )  !
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r t .  .  .  The commiss ion.  .  .  shal l  receive.  in i t ia te.
investigate ana hear goqptff igg
to the conduct ,  gual i f icat ions,  f i tnes j  to
perform or performance of off iciar duties of
any jqdge or justice of the unif ied court

ystemr. . .  rr (ernphasis added) .

Such wording of Art icle VI, $22(a) of the ConstitutLon

(Exhibit rr lrr) was then replicated, essential ly verbatimr €ls the

prefatory opening of  S44.L,  when,  in  19?9,  the Legis la ture

amended Art icle 2-A. This prefatory opening was then fol lowed up

by subdivisions (a) and (b), representing the ,1awr as to the

Co'nnissionr s investigative duty.

c o n s e q u e n t r y ,  t h e , s h a l I . . . i n v e s t i g a t e t r  p h r a s e  o f

Article VI, Section 22a of the Constitution nust be interpreted

in the context of subdivisions (a) and (b), which preceded it  and

which the Legislature retained through three versions of Article

2-A (Exhib i ts  r r1r r ,  r r3r r ,  and '4 ! r )  in  the four  years wi th in  which

the two constitutional Amendrnents creating the commission hrere

passed (Exhib i ts  t ,2 t t  and r r5r r ) .

The treatises accord trshallx a presumptively mandatory

meaning, in contrast to ttmayt,, a term connoting frdiscretLonn 
, g2

c.J .s .  Statutes 5380.  A par t icu lar ly  re levant  d iscuss ion of  the

subject is contained it  DtEriu ott B"hulf of M.ooi" u. ' .r .  Dorrol.,

R . ,  5 2 4  N . Y . S .  2 d  6 l - O  ( F a m .  C t .  J _ 9 8 8 ) :

rrThe terrns I shall I and ,mayr have opposite
meanings; the former mandatory, the iatter
discretionary. When different terms are used
in various parts of a statute or ru1e, it is
reasonable to assume that a distinction

L

the words
The
rr in

wording of Article vr, section 22a continues with
the manner provided by Iaw. . . r l
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between thern is i-ntended. McKinneyrs Consol.
Laws o f  N.y . ,  Bogk  l_ ,  S ta tu tes ,  SE- . -Z l , f la t
4 O 3 ;  A l b a n o  v .  K i r b y ,  s u p r a ,  3 6 9  N . y . S . 2 d  a t
5 3 0 ,  3 3 0  N . E .  2 d  a t  6 L 9 ,  c i t i n g  W a d d e l l  v .
E l m s n d o r f ,  1 0  N . y .  I 7 O ,  L 7 7 .

rt has been the long recognized rure of
construction in the courts of this state that
words be construed in accordance with their
usua1, common ang ordinary meaning. (See,
McKinney 's  Consol .  Laws of  N.  y .  

-  
Booi - l ,

Statutes,. Sec. 212; Rieqert Apartments Corp.
,7 8  A . D .  Z d  5 9 S t  4 3 2  N . y . S . 2 d  4 0 ,  a f f r a  S Z

N . y .  2 d  2 0 6 ,  4 5 5  N . y . S . 2 d  5 5 8 ,  4 4 L  N . E . 2 d
i ,o76  (2nd  Dep t .  L9B2) .  The  p la in  and

: ordinary meaning of the word rshari-r denotes
c o m p a n d ,  w h e r e a s  r m a y r  d e n o t e s
permissiveness

Generally, it is presumed that the use of the
word rshallr when used in a statute is
rnandatory, while the word rmayr when used in
a statute is permissive onry lnd operates to
confer discretion, especiarry where the wordrshal l r  appears in  c lose juxtaposi t ion in
other parts of the same statule. lfetro
"nt.k. t tr". r.  *o=".th.I U *o="rth.I .  f f i I
5 t  A . D . 2 d  L 0 0 3 ,  3 8 0  N . y . S . 2 d  7 S g  l Z n a  O e p t .
I 976 ) ,  82  C .J .S .  S ta tu tes ,  Sec  3gO.  fne
deliberate use of the word rmay, shows a
sett led 1egislative intent not tb impose a
Posit ive dutY. tt  '

such discussion reinforces the meaning to be accorded
ilshallx and 'maytr r ds they respectively appear in Judiciary r.aw

s44.1(a)  and (b) ,  where such words are in  crose prox i rn i ty ,  and

juxtaposed with one another.

l[oreover, onry by a mandatory interpretation of the
rrshal r t r  o f  Judic iary  Law saa. l  (a)  does Judic iary  raw s44.1(b)

make any sense. P la in l y ,  Jud i c ia ry  Law S44 .L (b )  wou ld  be

superfluous were Judiciary Law S44.1(a) to be read as anything

other than mandating that Respondent investigate cornplaints of
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jud ic ia l  misconduct  f i led wi th  i t .

This logical interpretation

further supported by the decision of

of Judiciary

our  s taters

L a w  S 4 4 . l _  ( a )

highest courtl-s

I N
,  431_

N.Y .s .2d  34o  (1980) .  rn  tha t  case ,  t he  New yo rk  cou r t  o f

Appeals ,  re ferr ing to  the present  Judic iary  Law (Exhib i t  r l r ) ,

goes on to state:

r r T h e  J u d i c i a r y  L a w  i n p l e m e n t s  t h e
constitut i-onal authorization Lnd establishes
t h e  c o m m i s s i o n ,  g r a n t i n g  i t  b r o a d
investigatory and enforcement por^rers (see
Judic iary .  Law,  S S4 j -  ,  42- ,  44,  .  Speci f  ic . i ty ,
the commission mu$t investigate folrowiig
recei_pt of .a compraint, unless that conrplaint
is determined to be facial ly inadiquate
(Judic iary  Law,  S44,  subd.1)  .  . - .  "  a t  iqS-Z
(emphasis added)

A year fol lowing the aforesaid court of Appearsl

decision in Nicholson' supra, the Cornrnissionrs administrator,

Gerald Stern, testi f ied at public hearings before the combined

Judiciary Committees of the New York Senate and Assenbly ag to

the effort that went into the promurgation of Articre 2-A and

the excellence of that legislat ion:

[December 1_8,  L9A] .  Transcr ip t r  pp.  6-81

trft was just about four years ago when we met
i n  A l b a n y , . a l m o s t  o n a  d a i l y  b a s i s r  € t s  I
recalI, during the months of Decernber and
March and Apri l  of t_978; that is, December of
L 9 7 7  r  d S  p a r t  o f  a  t a s k  f o r c e  o f
representatives of the judiciary and the
Cornrnission, meeting with your respective
committees to discuss new legislat ion to
implement the recently adopted c5nstitut ionar
Amendment.

We spent .a great deal of t irne together and
came up with J-egislation which is now Article
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2-A and, based upon the nearly three and a
half years of experience the Commission has
had wi th  th is  leg is la t ion,  the Commiss ion has
asked me to. appear today and take a very
strong posit ion in tel l ing you that this--
the legislat ion has worked extremely well.
It was the product of a few hectic nonths of
consideration and consideration of a wide
range of views concerning judgesr r ights and
the pov/ers of the Cornmission. It  is an
excel lent  p iece of  leg is la t ion.  I t  has
worked weII, and we reconmend that no changes
be made on balance in the legislat ion.

I  want  to  emphasize today that r  on a
cornparat ive basis ,  Ieg is la t ion - -  Ar t ic le  2-A
of the Judiciary Law is the very best in
the country. I  am famit iar with procedures
and laws in the United States. 50 states
have cornmissions. I am on boards, national
boards, committees, have met often with my
colleagues in other stat,es, and I can tel l
you that this is the very best legislat ion in

,  t h e  c o u n t r y  g o v e r n i n g  p r o c e d u r e s  f o r
commiss ions on jud ic ia l  conduct . r l

Just as the 1-978 enendation of Art icle 2-A (Exhibit

n1i l) repricated the wording of Art icle Vr, section 22a of the

constitut ion (Exhibit t tztt) ,  so too the provision contained in

Article VI, Section 22c requir ing that the rules and procedures

to be adopted by the Commission Itnot tbel inconsistent with law'2

(Exhibit t t2tt) was incorporated into the L978 version of Art icle

2-A. Thus, whereas the L974 and L976 versions of Art icre 2-A,

which, in identicat wording, gave the commission poerer to makes

rules and procedures rrnecessary to carry out the provisions and

purposes of  th is  ar t ic ret t  (Exhib i ts  r3r  and r t4 t r ) ,  the 197g

version of Art icle 2-A added the proviso of Art icle VI, Section

22c of the constitution, to wit, that such rules and procedures

See, footnote l_ hereinabove.
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be rrnot inconsistent with lawil (Exhibit , .21 , which reinforced

Article vr, sectl-on 22a rin a manner provided by rawil (Exhibit
t2 t t ) .  Thus,  s42.5 0f  the present  i lud ic iary  Law (Exhib i t  r ln)

perrnits the Commission:

ilTo_ adopt, promulgate, amend, and rescind
r u  I  e  s .  . a  n d  . p r o c e d u r e s  n o t  o t h e r w i s e
inconsistent with _raw, nec"s=@ut
the provisions and purposes ot Ltr is .r i ih". "
(enphasis added)

N e v e r t h e r e s s ,  w h e n  t h e  c o m m i s s i o n ,  t h e r e a f t e r ,

promurgated 22 NycRR s7oo0 et  seq. ,  i ts  rure nunbered s70oo.3 was

plainly rr inconsistent with lahrrr and not r in a manner provided by

lahrrr, since it  made Respondent I s investigation of a faciarry-

meritorious judicial misconduct complaint ootional, whereas the

Judiciary Law imposed upon Respondent a mandatory duty. rn

per t inent  par t ,  sa id 22 NYCRR S7O0O.3 reads:

(b)  upol  receipt  o f  a  compraint r  oF af ter  an in i t iar
rev iew  and  i nqu i r y3 ,  t he  compra in t  may  be
dismissed by the cornrnlission or, wheh authorlZd ;t
t h e  c o m m i s s i o n ,  a n  i n v e s t i g a t i o n  B e y .  b e
undertaken. r (emphases added)

such ru1e, with i ts discretionary ,mayr, is crearry

unconstitut ional and statutori ly unauthorized. As set forth at

paragraphs tTSEVENTEENTHT' and trEfGHTEENTHrr of the Verif  ied

Pet i t ion,  22 NYCRR s7ooo.3 has conver ted Respondentrs  mandatory

duty Ir 'shaI1n1 to investigate cornplaints of judicial rnisconduct

to a discretionary function I rrmayrr ] , without even providing the

defined standard against which perforrnance can be measured

3 22 NycRR
and rev i€wt t ,  as wel l
S e e ,  S 7 O 0 O . 1  ( i )  a n d

S7OOO.3 def ines.  the phrase r in i t ia l  lngui ry
?s 

r rnvest i -gat ion '  in  a def in i t ions =ect ion.( i  )  .
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[Judic iary  Law S44. ] - (b)1,  d ispensing wi th  the requi renent  that

Respondent determine that a complaint summarily dismissed be
f irst deterrnined to be .on its face without merit.  r,

Ttte unconstitutionally and statutorily vioLative resurt
of sTooo'3 is demonstrated by Respondentrs summary dl-smissars of
Peti t ioner I  s compraints of  judic ia l  misconduct,  wi thout a
determination that her compraints so-disnissed were on their
face frwithout meritrr and where objective examination shows the
complaints to be faciarry meritorious, the arlegations of
judicial misconduct detailed and werl documented.
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