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PETITIONER'S MEMORANDUM OF I.AW

INTRODUETION

This is an Article 78 proceeding brought, againsE the

reepondent, the New York State CommissLon on iludiclal Conduct,

for its compret,e failure to perform a statutory function, ite

dieregard of raw, ite arbitrary and capricioue rul-ing, and its

abuse of diecretion.

The petitlon now before Ehe court Le actually an amended

petit ion. The only difference between the original petit ion and

the amended petit ion is that the originaL petit ion only reried

upon eubdiv. (1) of 57803 of the CPLR (failure to perform a duty

enjoined upon it by law), whereas the amended petit ion is

grounded arEo on eubdiv. (3), alLeglng that t,he reepondent,s

diemieear of a complaint, about 'Judge Recant t fu-t " . . . that t,here

eras no lndication of judtcial mLsconduct upon which to base an

investigationr, nas an error of Iaw, was arbitrary and

capricious, and was an abuse of discretion.

The arregat,ions of Ehe actual complaLnt to the 
,commissLon

must, be iterat,ed and emphaeLzed herein, not onry because that is

the basie upon which t,hie Court must make lts decieion in this

proceedirg, but because the basie of the complaint, was totarly

Lgmored, not onry by t,he reepondent, but arso ite defender in

Ehis case, the Department of Law of the Stat,e of New york.

This is a situation in which allegations were made against, a

sitt ing judge, i ludge Recant, Ers follows (pleaee see le of the

Amended Pet i t ion):



I. Changing her ruling on a matter before her on the

basis of her pereonal reaction to the attorney representing the

defendant.

II. Engaging in a dieplay of intemperate conduct which

inEiml.dated lawfu1 advocaey on behalf of a crimLnal defendant.

rrr. Making remarke on Ehe record which urere a gross

departure from required courteey and civility.

IV. Engaging in an gE parEe communication wit,h t,he

attorney for the defendant about a caae which was before her.

V. Advleing counselr gE pgg!9r what ehould be done by

couneel t,o change the judge,s attitude and her ruling on a

criminal ca6e.

vr. Having a spect,at,or forcibry removed from t,he court

room ln which she waB presiding for reasona only of her personal

animosity.

Pet,ltloner reepect,fully submLte that lt wourd be poJ.ntreee

for t,he court t,o rure in this Articre ?B proceeding without

referenee to these allegations. The polnt ie that t,his court le

not beLng aeked to make any ruring as to whet,her or not iludge

Recant, committed the offenses alleged; this court is onry aeked

whether the allegatione, oD their face, are such violat,ions of

judicial office t,hat the reepondent, in accordance with

principres set fort,h at length below, doee not, have t,he righE to

dismiss for insufficiency.

There is no ieeue but that Article 4 of the iludiciary Law



mandates t,hat t,he respondent "shall. . . investigate. . .complaints

w i t ,h  respec t  to . . .m isconduct  in  o f f i ce . . . . r t  I t  na t ,u ra l l y  fo l lows

that if the offeneee alleged (notwithstanding whet,her or not t,hey

were act,ually committed) were rrmigconduct in of f icerr, the

reepondent-CommLeeLon hae no choice but to eonduct an

invest,igation



ARGT]MENT

POINT I

The Allegations are of offensee which
, Are Incont,rovert,ibly Mieconduct in Office

The iludge should be t,he exemplar of dignity
and impartial i t ,y. He ehall  suppresa his
pereonal predilections, control his temper
and emotions, and oEherwise avoid conduct, on
his part which Eends to demean t,he
proceedings or to undermine his authority in
the courtroom. Uniform Court Rulee
S z 0 0 .  s  ( e )  .

one doee not have to be a lawyer to recogrnize that t,his

should be a fundamentar rtrle binding upon arl members of the

dludiciary. It ig not a matter of t ' interpreat,ionn or I 'diecretionrl

that the accugations againet, iludge Recant (parEleularly ff and

III above) are a clearcut, violat,ion of thi Court rule.

Wtth respect to the three other violatione (I, IV and V),

that ie, ,Judge Recant, basing her ruring in a criminar case upon

her relationehip with defendant'e attorney, the courts have not

been eLlent,3

But a iludge is a .fudge; not a prosecutor or
an investigat,or . [Ie must maintain an
atmogphere of impartiality, and !g impartial,
even t,hough hie euepicions have been aroueed.
Parties must, feel- that lf they have a claim,
the i ludge wil l l isten to it impartially, or
let, t,he jury lieten to it. And they must be
able to do so without, fear that the ,.Iudge hae
already made up his mind that, they are
dishonest, or exaggerating, or acling in bad
faith and wil l probably cauae t,hem to euffer
severe conaeqluencec beyond the loss of the
part icular case i f  they pereist  i  e.g.  t
proaecut,ion, disciplinary proceediDga,
complaints t,o the Ingurance Department,, etc.
( I n  t h e  M a t t , e r  o f  M e r E e n e ,  5 6  A . D . 2 d  4 5 6 ,  p .
467).  (emphasis is or ig inal)



iludge Recant, losE her temper, both on t,he bench and in the robing

room, aa it ie alleged in the complalnt to the Comml-ssl-on:

But, [t,he .]udgel must lean over backward and
err on t,he side of making sure that he does
not int,imidat,e t,he parties from pursuing
Iegitimate claims or improperly influence the
jury.  (Mertens, supra,  p.  4671

An attempt by the court, to intimidat,e counsel, whether justlf led

or not, from a human reratione et,andpoLnt, ie clearly a deparEurc

from t,he weII recognized criteria for a rJudge, s conduct,:

Self-evidently, breaehee of Judicial
t,emperament are of the utmoet gravity.
Ae a mat,ter of humanity and democrat,ic

. government, the geriousness of a .fudge, in
his posit,ion of power and authority, being
rude and abusive to persons under his
author icy-- I i t igants,  wi t ,nesses, lawyers--
needs no elaboration.

It J.mpairs the public,e image of the dlgnity and
impartiality of court.s, which is essential t,o
t ,heir  fu l f i l l ing the court 's  ro le in eociety.

One of the most imporEant functions of a
court, is t,o give lit,igants confidence t,hat
they have had a chance to telI their story to
an impart,ial, open-minded tribunal wil l ing to
Iiet,en t,o them. And the lawyers muet feel
free to advance their client,,s cause--within
the usual ethical l imitationg--without, fear
of being eubjected to unpredictable anger,
abuse, or threate. Mert,ens, supra, p. 47Ol .

The rtrle Ls well eetablished:

Neither would any affirmative action on our
part be appropriate, if it were not for t,he
fact t,hat, Ehe reduction of the charges was
accompanied by conduct on [the iludge,sJ part,
which the Referee found to have been
inconsistent with the fair administration of
just ice.  That  f ind ing regui res the
conclusion that such conduct warrantg the
cencure which the Referee has recommended.
There is no sEatute or rule which required



respondent to erqllain his ruling, and we are
not unmindful of hie duty to preserve order
in his courtroom and to require a proper
respect for t,he court'g rulinge. The record
does not indicat,e, however, Ehat the police
of f icer's request for enlight,enment as to why
the charge which he had made had been
reduced, waE unreasonable or that, his conduct,
was insolent, or contemptuous, and t,he Referee
had found that [Ehe .]udge, sl action in
berating Mingo after his request, for
enllght,enment had been curtly refused,
violated lthe ,Judge, s] duty of court,eey and
civil i ty Eo thoee appearing in hie court, in
the course of the administration of juetice.
( In the Mat, t ,er  of  Murt ,aqh V. Maql io,  9 A.D.2d
5 1 5 ,  p .  5 2 L 1 .

It is also clearly alleged ln the complaint t,hat iludge

Recant did have an g parte diecussion with defendant's counsel

(petltioner) about the case. Partl-cularly, the ,fudge told

defendant'e counsel what he should do to have the iludge rever! to

a favorable nr l ing for  h is c l ient ,  i .e. ,  modif icat ion of  t ,he

prot,ect,ive order E o as to allow the defendant to go to his place

of bueiness bet,ween that court, date and the adjourned date.

Regardlese of t,he fact, that, this discuesion vras because the iludge

waa t,rying to help counsel (ae she eaid) , is it not a violat,ion

of her offLce to have sueh a dLeeueeion? If t,here is an alleged

crime t,hen there is an alleged victim. How would t,he alleged

victim feel if ehe believed her aesairant, and potentiar future

assailant, was obt,aining favorable treat,ment, by t,he Court because

her assailant hired a lawyer who was nice to the iludge?

Moreover, lthe iludgel had the duty to uphold
t,he independence and integrity of the
judiciary by not, engaging in ex parte
communications concerning a pending matter. .  .
Instead, by his conduct [the ,Iudge] conveyed
the impression in an g:! parte communication



that, his rulinge would not be based on merit
but on hig allegiance and loyaIt,y Eo t,he
former polit ical leader. (In the Matt,er of
!g,fu,, ?4 NY2d 294, p. 2971

iludge Recant, made a ruling without a record, and a ruling

that affect,ed t,he ri lhts of a cit, izen in an essentially public

forum, i.e., Ehe court,room. This includes her direct,ion to the

Court Officer to have defendant's attorney (petit ioner) removed

aft,er he wit,hdrew from the caee and had been a eilent epectat,or

for about ten minutee.

If the Judge is aeting judicially and
formally - as he is if he presides at or
participatee in voir dire - he is holding
court t,here and the parties are just as mueh
ent,itled to have a reporter there ae in the
courtroom. Whenever the iludge is exercising
his formal powers, he is holding court,. (In
Mertens g! !gLB, p.  465).

The foregoing applies not only to ,fudge Recantre exclusion

of an attorney from the courtroom for no apparent reacon (except

t,o placat,e hereelf ) , but, also t,o her ex pgglg communicat,ion with

couneel

Much press wae devoted t,o attacks on the iludiciary in 1998.

At a tLme when the iludicJ,ary is under attack
from many quartere, its critics can again
revel in the meek reproof now accorded lthe
iludgel for his rrserious breaches of judictal
temperament and decorumrr. (MerEens, .€!.UEEjfu
dissent ing opinion).

Finally, the most unequivocal accusaEion is VI of the

Amended Petition, having a speetator foretbly removed from the

court room in which the iludge was presiding for reaEons only of

her pereonal animosity.

It is respectfully submitted to this Court that thie



allegation (and the suff iciency of t ,he al legation is al l  that is

in issue in this application) ie clear, and that the conduct wag

a flagrant violat,ion of Section 4 of the iludiciary Law:

S 4. SITTINGS OF COITRTS TO BE PIIBIJIC
The sittings of every court, within t,his et,ate
ehall  be public, and
aEt,end t,he eame, except t,hat in all
proceedings and triale in caees for divorce,
seduction, abort,ion, rape, assault with
int,ent Eo commit rape, eodomy, baetardy or
fi l iation, Ehe court may, in its discret,ion,
exclude t,herefrom aII persons who are not,
dlrect,Iy interest,ed therein, except Jurors,
witneeees, and officers of t,he court.
(Emphasie added).

POIT{T II

ARBITRARY. CAPRICIOUS, AIID CONTRARY TO I,AW

Point I of the memorandum of law by the New York St,ate Law

Department, on behalf of the reapondent,, ig tnerely a st,ring of

legal platitudes int,erepersed wit,h citat,ions of authority from

which these platltudes were l ift,ed. It may Juet as well have

been lift,ed from a text book. The caaes cited therein are not in

point,, and Bome are actually contra.

The f i rst  case ci t ,ed,  Matter of  Co1ton v.  Berman, 2L N.Y.2d

322,  287 N.Y.S.2d  647 (1967)  was acEua l ly  an  examinat ,Lon in

detail by the court of the maEter ln diepute before the

respondent in that cace, ErEr opposed to the form lett,er reject,ion

as ln t,hle ease:

Coneequently, the present record before the' 
Adminiet.rator, coupled with the data
available to him from regulation in this
area, amply satisfied Ehe test of
rationality. Nor wae it necessary t,hat, his



reaeoningl, which is either detailed or
inferable from the mat,erial presented t.o him
or created by the agency, be so comprehensive
aE to provide specific argrumentat,ive analysis
of each of the st,atut,ory factors. Moreover,
there are no facts ot,her than those already
conceded which might have required findings
of fact, by a quasi-judicial tribunal, which
this agency is not.

Not,e that, in this case there was not, only no examination by

reepondent, but aleo. absolut,ely no reasoning what,soever.

Reepondent'B memorandum'e next case, Scherbvn v. Wavne-

Fl-ncer Lakes Bd. of Coop. Educ. Serv. ,  7 7  N . Y . 2 d  7 5 3 ,  7 5 8  ( 1 9 9 1 ) ,

Le actually in accord with the argument of petitioner in this

case
' 

Thue, the inguiry here is t,o deterrnLne
whether the stated reason for petit ioner's
Eermination is in accord with those rules.

The record demonstrat,es Ehat, the eole reason
advanced by the Bd. of Coop. Educ. Serv. and
the Ontario County Civil Service Personnel
Officer for dismissing pet,it ioner lvae that,
ehe rrvacated the position of Typist when she
accept,ed a Leave of Abeence from her
probationary appointment as Data Entry
Operat,orrr becauge iE was "imposeible for an
employee to encumber two positions".

In Scherbyn, the court tracked the rreasoningi of the ageney

and clearly found t,hat what the agency did was pat,ently

ridiculoue. So it is in thie caae, ?Er the Commission on i ludicial

Conduct acted in a paEently ridiculous way in stating that these

very serious accusations about i ludge Recant, blatant violations

of the most fundamental partg of her job, were "no indication of

judicial misconducErr .

ReepondenE's rel iance on PeII v. Board of Education,

9
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N . Y . 2 d  2 2 2 ,  2 3 L ,  3 5 5  N . Y . S . 2 d  8 3 3 ,  8 3 9  ( L 9 7 4 )  i s  e v e n  m o r e

farfetched:

The arbitrary or capricioue test chiefly
I 'relaEeg to whether a particular act,ion
should have been taken or is juetified and
whether the administrative action is wit,hout
foundat , ion  in  fac t . r r  ( f  U .y .  , Jur . ,
Administrat ive Lraw, at  184, p.  609.)
Arbitrary action is without sound basie in
reason and ie generally t,aken without, regard
t,o the fact,s. fn Matt,er of Colton v. Berman,
(EUpIe, p. 3291 , this court (per Breit,el, J.)
said trthe proper t,eet, is whet,her there is a
rational baeis for the administ,rative ordere,
the review not, being of determinations made
aft,er quasi-judicial hearings required by
statute or law. r

In this proceeding, lt, has not, been, and cannot be even

alleged in defenee of reepondent, that t,here was any sound basLe

in reason for the

rational basLs for t,he reepondent,'s rulLng, there is no basie for

or irrational.it at aII, rationaL

The dictum in Pell is equarely in accord with the entire

thegie of thie proceeding:

That purpoae [Ehe reason for the enactment of
CPLR 578031 should be fulf i l led by the courEs
not only ae, a matter of legislative
intention, but aleo in order to accomplieh
what a eense of Justice would dictat,e

The Lssue J.n respondent' s memorandum' s next case, Qgggly_gf

@j.bs, 8 3  N . Y . 2 d  1 8 5 ,  1 8 9  ( 1 9 9 4 )  w a e :

. . .wheEher the DeparEment  of  I IeaI th 's  (DOH)
decision to deny petit ioner Monroe County's
requeat, or behalf of i t ,s County hospital
operation, for addit ional Medicaid
reimbursement due Eo the difference between
pet i t , ioner f  s  est imated e lect r ic  u t i l i ty  costs
for 1983, a rate base year, and actual ueage
in 1990,  was arb iErary and capr ic ious.

reepondenE's dismiseal. Not only is there no

1 0



In County of Monroe there waE an actual hearing, and

calculations were made. How can t,he Attorney General arg:ue t,o

thls Court, in good faith, that a decision by way of analyeie of

a detailed and contentious account,ing matter has any comparieon

to Ehie caae, a flat refueal to even consider eerious allegatione

of the 'Judge's conduct?

Egually farfetched is reepondent'e relLance upon the caee of

DLaz v .  Abate ,  2L5 A.D.2d 275,  276 ( le t  Dept .  1gg5) ,  where  the

issue was ndeferred restoration of the petit ioner,s off-duty

weapon for one yearrr: This Le a very Bhort decieLon in whleh the

court appropriatery found that t,here wae a 'rat,ionar basis of

ageney decisionn. But, in the case at, bar, there is no baeis

whatsoever for the Commieelonre decision.

Pet,itioner contends that no reaaonable mind seeking to

fulfil the mandat,e of the statute could have found that t,hese six

allegations about iludge Recant present nno indicat,ion of judicial

ml.econduct i .

For the respondent to rely upon Buck v. N.y. St,ate L,icruor

Author l ty ,  L9  Misc .2d  9L2,  915 (Sup.  eE.  K ings  Co. ) ,  a f f ,d ,  I

A.D.2d 851 (2d Dept.  1959) ie to completery dieregard t ,he record

ln thle cace, including, particularly, t,he allegations and t,he

response of the commiseLon on iludiclal Misconduct. Buck ie

simply a review of a decision by the New york St,ate Liquor

Authority disapproving the rerocation of a liquor etore. The

decision in Buck ie full of an analysis gjq the reasoninq of the

respondent therein, whereag in Ehis cage there isn,t even any

1 1



reasoning by the respondent for the Court, Eo look att

It cannot, be iterated enough t,hat the accusations in t,his

eaEe are pecullarly withln the ambit of the judicial syst,em.

This is not, a case against t,he SE,at,e Liquor Authority or a police

eommissLoner or a eounEy supervieor. This ls a eaae agal.nst, a

constitut,ionally created overseer of the judiciary for fail ing t,o

fulf iI ite duty with respect to a iludge.

The respondent'e citatlon of Donovan v. Bellacosa, L29

A.D.2d L52, L54 ( ] .st  Dept.  1987) ghows the weakness of

respondenE's argument, herein, as the following excerpt from that

caEe ehows:

Whtle tt, ls tnre that, methods of determlnlng
workload other than that ueed under the new
plan may be as good or even bett,er,
adminiet,rative determinations concerning the
claseification of civil service positions are
eubject to l imited judicial review.

Can anyone, whet,her it be t,he New York State Attorney

General, the CommissLon on ,Judicial Conduct,, or iludge RecanE,

make a aane argument, to this Court that methods of determining

whether there hae been judicial mieconduct are subject t,o limit,ed

Judictal revLew?

The quot,ation at the t,op of page 6 of respondent,s

menorandum supports the pef.lE;!Eng4-e argrumenE. Ttre revaluatl-oni

that is called for in thie case ie certainly not, t,he tlpe of

decision that t,he Court ehould defer to an ageney. Thie is a

caEe where there are accueations that a sitting iludge openly and

flagrantly violated the most fundamental rules of being a iludge.

What could be more within the purview of t,he courEs?

L2



In the case cited by the

t revaluat ion of factual datatr ,

fneurance Co. ,  49 N.Y.2d 45L,

iesue by saying:

reepondent for the point

(Kurcsics v. MerchanEs Mutual

459 (1980) ) , t,he eourt framed the

This appeal raieee a questLon of f lret
impreeeion in t,his court concerning the
conet,ruction of t,he phrase "first part,y
benefitgtr as used in Article 18 of the
Insurance Lraw (670-6781 , New York's
Comprehensive Automobile Ingurance
Reparat,ions Act, which provides no-fault
Lnsurance prot,ection t,o trcovered pereonsi.

fs not, the subJect matter of Ehe review in t,he Kurcelce cace

dramatically and draet,ically.different, from the eubject, of review

in thie case, at leagt as concerne the proper function of a court,

in determining t,he propriety of an agency's actione?

The rraccord" reiied upon by reepondent,'s memorandum in the

ease of  Howard v.  Wlman, 28 N.Y.2d 434, 438 (1971) ts aleo

obviouely diet,inguiehable. The mat,ter of Howard v. Wyman,

concerned whether or not, a welfare mother was improperly nrled

against in denylng an application for replacement, of neceseary

personal propert,y. Therein, the Court found:

It, te hlghly unfortunaEe that, burglaries are
endemic t,o many sections of the city and
occur in great numbers, but such misfortune
may not be labeled a rrcatastrophe" within the
sence of the statute and, certainly, to so
construe Lt as the agency has may not
be eaLd t,o be irrat ional or unreasonable. In
fact, to include within Ehe phrase a nl ike
cat,astrophen a burglary would require a
rewrit,ing of the statute; the courts ehould
not resort ' to such unwarranted judicial
legielation. If  there is to be a change in
the Commiseioner's construction of the
st.atute, i t  must be accompliehed by
legislative amendment .

13



In each of the cases in which the courE declined to

intervene based upon the doctrine of I'arbitrary or capricioustr or

rrcontrary t,o law", there vras an acEual examination and f indtng by

t,he agency. Moreover, iE was an examination and finding peculiar

to the agency's e>qrert,ise, as distLncE from the courtrs lack

thereof

Both of thoee fact,ore are contrary to the fundamental

premisee of this proceeding. Here there waE no examinat,ion, no

finding, but rat,her i form letter in reeponse to charges which,

on their face, constitute eerious and fl.agrant vlolatione of the

office of i ludge. Moreover, the area of I 'e:qlertieerr of the

respondent,-CommleeLon ls wholly and completely within the ambit,

of the Court, and cannot, within our eystem of justice, eEcape

scruEiny by the Court, nor should lt.

POINT III

MAI{DAIT{T'S IS THE ONIJY REMEDY AVAII,ABI,E TO PETITIONER

For the reepondent,'s memorandum to allege that it is

' idieeret!.onaryn for the Commieslon on iludicial Conduct t,o decide

wheEher or not to invegtigate a charge that a iludge changed a

ruling in a criminal case because of her pereonal dislike of the

defendant'e at,t,orney, or had an g;E parte discuseLon wit,h t,he

at,torney advising what he had to do to make t,he iludge revert, to

her original ruling, and that t,here wat no indLcation for action

when the allegation is that t,he iludge had a spect,ator removed

from tshe court room because ehe did not, Iike him, is Eo render a

L4



torEured definit ion t,o t,he word "diecreEionaryrr.

Under the argrument advanced to this Court, on behalf of the

respondent-eomnrLgsion, if t,he complaint to the Commission alleged

that Judge Recant, while sitting on the bench in her bLack robes,

took $500 from a criininal defendant and put it, in her pocket,, in

front, of the whole court room, and advised t,hat thie was t,he

baeis for her dismiseing the caEe against him, t,he Commission

could Juet eimply eay (as it hae herein), ilThere was no

indication of judicial misconduct...,,, and that, would be t,he end

o f  t t .

According Eo the respondent's theory, euch a hypothetical

decision by t,he Commiesion would be "discretionaryn and this

Court, would powerlees to order the Commission to invest,igat,e

blat,ant bribery. Surely this was not the intention of Ehe

IegLelature in creat,ing t,he Commission, ae the exact wordLnE of

the etatute indicates.

iluet to llluetrate a point,

Point, II of respondent's brief is

one of the eaees clted under

Harper v. Anqiol i l lo, 8 9  N . Y . 2 d

76L. fn Har?er, t ,he issue waE aa fol lowe:

The prLmary iseue on thie appeal le whether a
former defendant, in a criminal proceeding
which t,erminat,ed in hie favor may obtain
automatic acceE E to al l  f i les relating to hle
arrest and prosecution from the Westcheeter
County District, Att,orney's of f ice pursuant t,o
CPIJ 160.50 (1)  (d)  through a CPLrR ar t ic le  78
proceeding for mandamus.

ThaE decision by the Westchester Distr ict Attorney to deny

accesa, which was analyzed by the court in Harper, included

analyeie of t ,he statuEe. The court found:

1 5



The Legislature, by enacting specific
legislation deeigned to avoid the pitfalle of
providing unt,rammeled accesc Eo law
enforcement records, has already recognized
that a defendant's interest in such records
may be outweighed by competing policy
considerations

If interpretat,ion of the meaning of a statute Ls to be a

guide as t,o whether or not, mandamus will lie, then, certainly,

Ehe use in thie statute (,Iudiciary S44, supra) of the term

nshaIl" mandates an lnvest,lgation J.n any eituation where there

are allegations of ttmieconduct in of f ice',.

The brief of t,he respondent, quotes the portion of the

etatute that, says: rrEhe commission may dismiss the complaint if

it determines that tire complaint, on its face lacks merit. . . ,, It

is the essence of this proceeding that,, as a mat,ter of law, t,hese

six al leqat ions are suf f ic ient .  Stated another wdy, aE a maEter

of law, tt cannot be said that, theee aLleqatlong lack merit.

ReepondenE's memorandum also says: trThe cited etat,utorT

langruage doee not requlri or compel the Commission Eo conduct an

1 invest,igation merely because a complaint ie filed alleging

' 
JudLcial misconduct.rr But that ie not t,he res qeet,ae herein.

The res qeetae ln t ,h is case Le not rrmerely. . .a

complaint . . .a l leging judic ia l  misconductrr .  This is a complaint

eett,ing forth t,he underlying fact,e which, if true (hlpotheticaL)

are the very essence'of  judic ia l  mieconduct, .
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POINT TV

PETITTONER'S CI.,AIM IS COMPLETELY
iN'STICIABLE BY THE COT'RTS OF NEW YORK STATE

Respondent'e argument to this Court is that rft ie weII

settled that questions of broad legislative and administrat,ive

poltey are non-Jueticiable and beyond t,he scope of judicial

correctionn is complet,ely beside t,he point, because in this caee

we are not concerned. with t'questione of broad }egislative and

administ,rative poricyn. Here we are concerned st,rictry and

eingly wit,h the sufficiency of allegations of a ,Judge flagrantly

vioLatlng her oath of office, repeat,edlyt

Respondent's memoradum,E casea t,hemselves do not support, Ehe

reepondent's atlgument, either being crearry distinguLshable or

conEra.

F o r  i n s t a n c e ,  l n  J o n e s  v .  B e a m e ,  4 5  N . Y . 2 d  4 O 2 ,  4 O g  ( 1 9 2 g ) ,

the queetion under consideration by the cour! (i.e., the queetion

before t,he agency) concerned the rights of privaEe pereone and

orrganizatLons t,o combaE allegedly cnrel t,reatment of animale.

The court, specificalJ.y found:

questLons of Judgment, dJ.sereELon, alloeatlon
of reeourceE and priorities inappropriate for
reeolutl-on in the judicial arena.

certainly, t,he dist,inction between cruelty to anLmare and

judictal misconduct, is overwhelming.

The court, in ilones went on to staEe:

Obviouely, i t  is untenable t,hat the judictal
procesa,  d t  the instance of  par t icu lar
perEons and groups affected by or concerned
with the inevitable consequences of the
city's f iscal condit ion, should intervene and
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reorder priorit iee, allocate the l imit,ed
resources available, and in effect direct how
t,he vast municipal enterprise should conduct
i t s  a f fa i rs .

* * *

Hence, inescapably, in bot,h cases t,here are
questions of broad legislat,ive and
adminietrat,ive policy beyond the scope of
judicial correct,ion. Not, only is the sit,ue
of responsibil i ty elsewhere, but, the judicial
proceac ie not, designed or intended to assume
the management and operation of the executive
enterpriee.

* * *

Thefe is one recurrent, theme: the eourt as a
policy maEter, even apart from principles of
subject, matter juriedictlon, wilI abst,ain
from venturing int,o areas if i t is i11-
equipped t,o undertake the responsibility, and
ot,her branches of government are far more
suit,ed to the task.

It is inappropriat,e, dE best, for respondent to ciEe ,Jones

to thie Court,, dcr if ' t,hte Court wae "i l l-equipped to undert,ake

t,he responsibil i ty" to determine whether allegations of judicial

misconduct are sufficient on thelr face.

Similarly, in reepondent,'s next, caEe, New York St,ate Law

Enforcement Employees v. Cuomo, the court discussed the doctrine:

At the heart of the Juetif ication for the
doct,rine of jueticiabll ity l iee the
jurieprudenEial canon that, the power of the
judicial branch may only be exercised in a
manner consistent wiEh the "judicial
funct , iont t .

New York Stat,e Law Enforcement concerned a matt,er other Ehan

the propriety of judicial conduct ae, indeed, all the cases cited

in respondent,'s memorandum concerned subject matt,ers other than

the propriety of judicial conduct.

1 8
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Law Enforcement went on to atate:

By seeking to vindicate their legally
prot,ected interest in a safe workplace,
petit, ionere caII for a remedy which would
embroil the judiciary in the managemenE and
operation of the St,ate correction syst,em

* * *

Wherer EIB here, policy mattere have
demonstrably and texEually been committ,ed t,o
a coordinate, poLitical branch of governmenE,
any considerat,ion of such matt,ers by a branch
or body other than that, in which the power
erqlressly is reposed would, absent
extraordinary or emergency circumstancec

- lcitation] congEitute an ultra vireg act,.

But for the courte of this Btate to consider whether or not

allegation of judicial misconduct ie legally eufficient gg;14gg

ian ul t ra v i res aet i .

The quest,ions herein cert,ainly are not subjecE to the

discharge of duties by other branches of government,. How can the

Court be asked to abdicat,e ite most fundamental responeibility,

Ehat ie, Eo maintain ite own standards?

The next caee cited by reepondent, Wilk v. N.y.S. ConmLesl-on

on iludicial Conduct, is digtinguishable because it was a

proceeding "in the nature of prohibitiontr. fn dictum, the court

therein did etate:

Determinations of the respondenE [the Eame aE
the respondent, hereinl are subject t,o review
by the Court of Appea1s.

Ehls ie true, then is not t,he determination by the reepondent,

t,his caae also eubject, to judiciary review?

The Matter of NichoLson v. St,ate Commission on Judicial

conduct , ,  50 N.Y.2d 597,  608 (1980)  ,  was arso a proceeding in  the

I f

in
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nature of prohibition, as opposed to this, which ie in t,he nature

of a mandamus. Nonetheless, the reaeoning of the court in

Nicholson may be of value in this eaae. That, is becauge therein

eittlng Judges eought to prevent the Commission from

lnveetigating them, and the court carefully reviewed what ehould

be done by t,he Commiseion. In doing so, t,he court quite clearly

erq)ressed t,he relationehip of the judiciary to t,he Commiseion on

iludlclal Conductr 8e the eubJect of ite work ggd as an overseer

of its work:

\f, Lndeed, the lnveetigation impermissibly
chilLs t,he exercise of these rights, the
commission would be act,ing in excesE of power
and prohibition would be the appropriat,e
remedy. That, t,he iesues could be raised on
appeal from any disciplinary action taken is
not, a persuasive reaE on in this inst,ance for
denying t,he availability of the remedy
Thus, w€ may entert,ain the instant proceeding
seeking prohibit, ion.

* * *

There ie hardly***6 higher ltovernment,al
intereet, than a State's interest, in the
qual i ty of  .  i te judic iary".

* * *

It le in ltght of these overrLding intereste
that t,he invest,igatory act,lvit,les of t,he body
charged with pollcing the conduct of the
.rudges lthe commission on iludicial Conduct]
muet be examined. (Emphasie added)

We view appellants' challenge aa an indirect,
at,tack upon a determination t,hat certain
act, ivit iee may const, i tute judicial misconduct
and conclude that the arguments are
ineuff icient t,o warrant restraining the
commiesion's act, ivit ies and indeed are
premature.

If the criteria enunciated by the court, in the Nicholson
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case are applied by this Court,, then surely t,hie Court must, order

an investigation of allegations which, on t,heir face,

unequivocably set fort,h very eerioue judicial misconduct.

The respondent,'s citat,ion of i lohnson v. Boldman, 24 Misc. 2d

592,  594 (Sup.  Ct . ,  T ioga Co. ,  1950) ,  i s  fundamenta l l y

dlstinguishabre. Therein, the Mayor of the vilrage of waverly

eought, to eompel a:DLetrlct Attorney to proeecute someone; it, wae

not a caae where t,he judiciary was asked to review ite onrn. In

ilohnson v. Boldman, t,he court stated:

We do not, believe t,hat, the Legislature of
th ie State. . . intended Ehat Ehe hearry
ar t i l l e ry  o f  the  o f f i ces  o f . . . the  d ie t r i c t ,
attorney be wheeled Lnto actionrr. . . rrevery
time a rabbit be snared or a frog epeared
aft,er the dark".

If , and only if, t,his Court, finds t,hat the allegat,ions (see

page 2, aupra) are facially ineufficient, t,hen thiE proceeding

will be diemissed. If, hypothetically, the allegatione in this

case were that iludge Recant was taking notee with her left hand,

or that rludge Recant vrore eyeglaseee, or that iludge Recant eat, at

t,he bench wit,h one of her handc, on top of the other, then, those

allegations would be dLemLesed by t,he Commission ae lneufficient,

and this Court woul-d have t,o euetain the Commission. But those

are not t,he allegatLone, and a ruling must be made on whether the

allegat,ions herein are suf f icient.

So is diet,lnguiehabLe respondent's next cases of Clouden v.

L i e b e r m a n ,  n . o . r .  L 9 9 2  W L  5 4 3 7 0  ( e . p . N . Y .  )  :

Proeecutors and those holding equivalent,
office are immune from suits seeking to force
o f f i c i a l  ac t i on .
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and Haeean v. Maqistrate's Court of t,he City of New York, 20

M i s c .  2 d  5 0 9 ,  5 1 3  ( S u p .  C t . ,  Q u e e n s  C o . ,  1 9 5 9 ) :

At eonunon law, no part of t,he power to aeeuse
a pereon of crime or to prosecute a person
for crime was vegt,ed in a court. . . . the common
Iaw, t,his allocation of power waE
cont inued.. .  I t  fo l lows, therefore,  that ,  the
courts wiII not grand mandamus to compel a
magietrate or police just,ice t,o issue a
$rarrant,, Do matter how clear the case may
aeem to the court. . . . The court,s ehould not
interfere with the discretion lodged in
prosecuting officials such aE a Dist,rict
Attorney or t,he At,torney-General to inst,itute
criminal pgoceedings.

That LE a nrle whlch is eompletely in aeeord wit,h the

argument, made to this Court by oetitioner. This Court is NOT

belng asked to ninterfere with t,he diecretLon lodged in

prosecuting officials". Rat,her, thie Court, is being urged to

uphold a fundament.al rule of Iaw, as expressed by the

legislature, with respect, t,o precieeJ.y the allegat,ione made

against .Iudge Recant t,o the Commisgion.

POIMT V

PETTTIONER HAS STAI{DING TO SI'E

Wit,h respect, to. st,anding, Ehere should be no possible

question t,hat since petitioner was t,he person who wae unlawfully

barred from hie courE room (the court, roome belong to the public)

by ,Judge Recant,, the pet,itioner has standing. No furt,her

argument is needed in support of what, ie eo fundamentally

obvioue.

With respect to the other accusations againet, iludge Reeant,
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petitioner has etanding because he was a participant in these

rul ings. If  a part icipant in the res qestae of judicial conduct

doee not have etanding, then no one ever has et,anding to bring

such a complaintt

The caeee cited. by the reepondent t,o support the proposition

of standing are not cont,ra. For instance, Matter of Dai:nrlea

Coooerative, Inc. v. Walklev, 3 8  N . Y . 2 d  6 ,  8 - 1 1  ( 1 9 7 5 )  ,  t , h e  c o u r t

etated:

A fundamental tenet of our system remedies
that when a government agency seeks to act,
a manner advereely affect,ing a party,
judicial review of that action may be
had.. . .OnIy when there is a c lear legis lat ive
intenE negat ing review.. .  or  lack of  in jury
i n  f a c t . . .  w i l l  s t a n d i n g  b e  d e n i e d . . . .  T o
deny petitioner etanding would invite the
subversion of the legislative goal of
maint,aining a healthy competitive atmosphere
in t,he milk indust,ry.

So it is that, to deny petitioner standing in this cace wouLd

invite eubvereion of the legielat,ive goal of the Commission being

required to ("ehaUn) lnvcet,lgat,e allegatione of J.udictal

mieconduct,. To iterate, this is a situation where the petit ioner

actually appeared before iludge Recant and wae an (unwilling)

participant in i ludge Recant,'s violations of her oath of office.

According to respondenE's case of Mobil v. Svracuse Indus.

De lL . ,  76  N .Y .2d  428 ,  433  (1991) ,

aggrievement warranting judiciary requires a
threshoLd showing that a peraon has been
adversely affect,ed by the acEivit ies of
defendante (or respondents), or puE
anot,her way that i t  has sustained special
damage, different in kind and degree from the
community generally.

I g

an
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It, was not only the community generally who euffered at iludge

Recant's hands when she told Ehe petit ioner, in the Robing Room,

t,hat, lf petitioner was respect,ful to her ehe would allow his

clLent to return to his place of business!

RespondenE'e br ief  (p.  14) Eays:

To give etanding to every diesatisfied
complal.nant whose complaint ie not, act,ed upon
by the Commiseion in the way that t,he
complainant would l ike, would unneceEaarily
and unduly burden it, with litigation and
int,erfere with the exercise of its
diecretion.

But the Commiesion exists for a purpose. Moreover, tt ehould be

emphasized that this is not a petition based upon a flnding by

the Commission after invest,igation. This is a proceeding based

upon the Commiesion's ruling that, t,he allegations are facially

insuff ic ient .  This is not an rrexercise of  d iscret ionrr .  This is

the Cornmission eimply eaying, in a left-handed way, that "black

is white". Thie ie a Commiesion who has allegations of the most,

egregious judieial misconduct and simply Bays it ie not going to

inveet,igate. It, would not be any unneceeaary or undue burden to

have the Commiesion investigat,e a complaint (made with

part,Lcularity and eupporting documentatlon) accueing a r.Iudge of

f lagrant,Iy violat,ing her oath of of f ice.

There mret be aome protect,ion to t,he members of the public

against any branch of the government acting improperly, even if

that branch of the government is the Commlssion on Judicial

Misconduct.

. This ie in accord with Matter of Dolphln v. The Aesociation
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of the Bar of the Citv of New york, 2 4 0  N . Y .  8 9  ( 1 9 2 5 ) ,  c i t , e d  o n

page L4 of respondent's memorandum. The distinction is that t,his

ie not a complaint broughE, by a body such as a bar aseocLat,ion.

rt is brought by an individuar person who was subject to the

"Iudge' s outrageous conduct,.

In aII of these features we see an entire
lack of charact,er aa a party and an entire
absence of lega1 interest based either upon
alleged- right,s or upon a right and obligltion
to digcharge cert ,a in of f ic ia l  dut , iee. . . ind
t,he denial of which righte would present, t,haE
sit,uation of being aggrieved which would
sust,ain an appeal.

Dolphin urac a complaint by the Bar Association, not, the person

who suffered aa a result of an improper arrest and prosecution.

Finally, in Cunninqham v. Stern, 93 Misc .2d S.t6l ,

respondenE's last cited case, the cour! ruled as iE did because

it found:

The public is rightfully entit led to a form
of responeive procedure for the inveetigation
and disciplinary prosecution of Ehose few
within the judiciary whose corrupt or
improper actione render disserrrice to the
public and bring discredit t,o the entire
judic ia l  eystem.
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EONEIJUSION

Thie Court, EhouLd rule that eince the allegatione, on their

face, charge eerious.judicial mieconduct, the Commission should

not be allowed to diemies the eomplaint baeed upon no indication

of judicial misconduct,.

Pet,itioner Pro Se
Office and P. O. Address
400 Madieon Avenue, SuLte 1411
New York, lilY 10017
(2L21  7s0 -3896

t!\.Erignrn\rcI
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