
I
, t  I' . . ,  t

|  ' r l  I.  . t  t t'  : f  
: l  , l-  I  r .  '  1 i

r l  ' , .

SUPREME COURT bN rNN
APPELIATE DTVISION:

STATE OF NEW YORK
THIRD DEPARTMENT

c-7

I ndex  No .  6056 /90

I'FFTDAVTT IN
OPPO8TTTON TO
APPELLINTS' I{OTTON
rOR A PREFERENCE
I}ID COT{VENING OF A
SPECfAIT TERI,|

In the Matter of the Application of I{ARIO U.
CASTRACAN and VfNCENT F. BONELLI, acl ing
Pro  Bono  Pub I i co ,

Peti t ioner-AppeI Iants,

For an Order, pursuant to Section
L 6 - 1 0 2 ,  L 6 - 1 0 4 ,  t 6 - 1 0 6  a n d  1 6 - 1 1 - 6
Elect ion Law,

1 6 - 1 0 0 ,
of the

a

-against-

ANTHONY J.  COLAVITA,  ESe. ,  Chai rman,
WESTCHESTER REPUBLICAN COUNTY COMMITTEE,
cuy  T .  pARrSr ,  ESQ. ,  DENNTS MEHIEL ,  ESQ. ,
Chairman, WESTCHESTER DEMocRATfC CilUNri
CoMMTTTEE, RICHARD L. WEINGARTEN, ESQ.,
LOUIS A.  BREVETTT,  ESe. ,  Hon.  fnAWCrs a.
NrcoLAr,  HowARD MTLLER, ESQ.,  ALBERT J.
EMANUELLT, ESQ., R. WELIS STOUT, HELENA
DONAHUE, EVELYN AQUILA, Cornmissioners
constituting the NEW YORK STATE BOARD OF
ELECTIONS, ANTONIA R. DTAPICE, I, IARION B.
OLDI, Cornmissioners constitut ing the
WESTCHESTER COUNTY BOARD OF ELE'TIONS,

Respondent-Respondents .

For an Order declaring invalid the Certi f i-
9a!es purport ing to designate Respondents
HON. FRANCIS A. NTCOI,AI ANd HOWARb UIILEN,
ESQ. as candidates for  the of f ice of  Just ice
of  the Supreme Cour t ,  Ninth Judic ia l
Distr ict, and the petit ioners purport ing to
designate ALBERT J.  EMANUELLI , -ESb. ,  a
candidate for  the of f ice of  Surrogate of
westchester county to be held in i . tre general
e lect ion of  November 6,  1990.

STATE OF

COUNTY OF

NEW YORK

WESTCHESTER

)
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Sl}ruErr g. yAgGuR, being duly sworn, deposes and says:

1. I  am an attorney duly adnitted to practice before the

courts of this State and am a nenber of the f irm of HALL, DICKLER,

r,AwLER, KENT & FRTEDMAN, counser for the Respondent-Respondent

Alber t  J .  Ernanuel l i  (here inaf ter  rRespondent f r )  .

2. f  am ful ly farni l iar

herein, With respect to such

infornat ion and bel ief ,  I  have

have conferred with our client

such facts to be true.

3. I subrnit this Affidavit in

Pet i t ioner-Appel lants,  (hereinafter

the convening of a rspecial session

seeking to have this matter heard

nanner rather than in an orderly and

with a l l  o f  the facts  set  for th

facts as identif ied as based upon

reviewed the applicable documents,

and others and reasonably believe

Opposition to that portion of

rrAppel lantsrr  )  not ion seeking

and/or term of the Courtn and

and deterrnined in a crises

proper fashion.

4.  Appel lants '  moving papers are replete wi th conclusory

allegations attenpting to make it appear that this matter invo}ves

singularly iurportant issues that must be decided iurnediately.

That is not the case. The key facts, which Appellants choose not

to set forth, are otherwise and show that Appellants have been

sitt ing on this case for welr over a year. Those facts are as

foL lows:
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A. Appel lants '  sui t  is  based on their  object ions to

two resolutions, one passed by the Executive

cornmittee of the westchester county Repubrican

committee and one passed by the Executive connittee

of the westchester county Democratic committee.

THOSE TWO RESOLUTTONS WERE PASSED AND MADE PUBLTC

rN AUGUST, 1989, uoRE THAN FottRTEEN Ir{ONTHS AGo.

Appellantst waited Dore than one year prior to

conmencing an action challenging those resolutions.

The fact that this matter was not decided many,

many nonths ago is sorely due to the fact that

Appellants sat on their hands

B. Upon inforration and belief , Appellants, eo_

counser,  in Novenber,  1ggg, armost one year dgor

fired a cornplaint with the New york state Board of

Elect ions chal lenging the two aforesaid resorut ions

and the Judlc ia l  e lect ions which vere herd in 1989.

The New york state Board of Erections, by retter,

d isrnissed the aforesaid cornpraint  in May, 1990 (a

copy of that letter is annexed hereto as Exhibit
rrAn hereof ) - Appelrants negrected to bring that

fact to the attention of this Honorabre court and

attempted to make it appear that onry Justice Kahn
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had dealt with the issue and

reviewable determlnation in this

occurred unt i l  October 16, 1990.

that the only

matter had not

D'  upon informat ion and bel ief ,  Appelrants never
inst i tuted an Art ic le 7B proceeding seeking
judic ia l  review of  the disnissar of  the aforesaid
cornpraint by the New york state Board of Er.ections.
They are nohr tine-barred fron doing so. appelrants
negrected to bring that fact to the attention of
this Honorable court. By such ornission, Appellants
seek to make it appear that only by putting this
Honorabre court, the Respondents and Respondents,

counser to the burden of a rspeciar session and/or
temr can the issues raised by Apperlants be
resorved pr ior  to the lggo elect ions.  rn fact ,  i t
was Appelrants olrn failure to pursue the remedies
available to then months ago that puts this case in
its present posture.

E' Appellants also neglected to advise this Honorabre
court that the two aforesaid resorutions of the two
Executive committees were only statements of intent
of those two Conmittees, not binding on the
Judiciar conventions or the potential norninees
referred to therein or on anyone erse who night
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have sought nomr.nation. lfore !.mportantry,

Appellants neglected to note that those resolutions

not onry referred to Respondents Nicorai and

Ernanuelri, they also referred to the potential

nominat ions of  a number of  other persons, some of

whom rrrere in fact noninated in the sumner of 1999

and who were in fact elected in Novernber, r9g9.

Apperrants, for reasons r cannot devine, did not

nane those other persons risted in the resorutions

as part ies to the act ion.  Therefore,  the

contention by Appellants, that the nonination and

erection of persons referenced in the aforesaid

resolutions was tainted, would affect and prejudice

persons who are not parties to this action,

including persons who were erected in 1989 and who

are novr sitt ing Judges. Aside from the impact of

that fact on the nerits, it shows that Apperlants,

crain, that the appeal could not be effective if

heard af ter  the 1990 erect ions,  is  d is ingenuous.

f t  wi l l ,  in any event,  most certainly be heard

after the l9g9 elect ions of  other persons

referenced in the aforesaid resorutions, and that

because of Apperlantsr fairure to act fourteen

months ago.

I
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F . Appel lants  a lso

Court that, in

neglected to inforn this Honorable

1990,  the Judic ia l  Convent ions of
the Republican and Denocratic part ies in the Ninth

Judiciar Distr ict  arso nominated other persons, not
named as Respondents, who are presentry running for
office' Apperrants contend the two Judiciar
Conventions were defective. Appellants are,
therefore, atternpting to bring before this court a
clain preJudiciar and darnaging to other persons

Appel lants chose not to nane as part ies.

G' Apperlants also negrected to inforrn this Honorable
court that whire they named the Board of Erection
of westchester county as a party they did not name
the boards of erections of other counties in the
Ninth Judic iar  Distr ict ,  i .e. ,  they did not name
the boards of elections in Rockland, Orange,
Dutchess and Rrtnam counties. Accordingry, neither

this Honorabre court nor the triar court has
jur isdict ion over such boards and could not issue
an order enjoining such boards from proceeding with
the elect ionr ds currentry cast ,  in those count ies.
The confusion that would create, sorely due to the
failure of Appellants to proceed in an orderry and
proper manner, needs no further eraboration.
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4. rn short, quite apart from Respondent Emanuerl irs

posi t ion that  the act ion i tse l f  is  wi thout  mer i t  and baseless,  a
posit ion we shall  ful ly subrnit to this Honorable court on the

appear ,  w€ have a s i tuat ion in  which Apperrantsr  fa i rure to

proceed t inely more than fourteen months dgor Appellants, fai lure

to t imely seek Judicial review of the decision of the New york

State Board of  Erect ions and Apperrants ,  fa i rure to  jo in

indispensable and necessary part ies has turned this action into

such a state that i t  would, most respectful ly, be inappropriate,

unfa i r  and pre jud ic ia l  to  th is  Honorable cour t ,  to  the Respondents

and their counser and to others not naned as part ies, to attenpt

to sort out the case and dispose of i t  in the hurried-up fashion

requested by Apperlants ln the instant notion.

5. Finar ly,  r  wourd note that  in one ret ter  to th is

Honorable Court, Appellants' counsel stated that she would waive

oral argument in order to expedite the appear. your affiant

respectfully subrnits that, in this ease, orar argument may be
necessary and inportant to the menbers of this Honorable Court in
order to address and sort out the procedural and other questions

created by the manner in which this action was brought and
naintained. Accordingry, your affiant does not waive orar
argument.
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6. For ar l  of  the foregoing reasons, i t  is  respectfulry

subrnitted that Apperrants, request that this Honorable court
convene a 'spec ia r  sess ion  and/or  te rmr  i s ,  to  say  the  leas t ,
inappropr iate and shourd be denied. your af f iant  respectful ly
submits that this matter should be scheduled in such a manner that
the issues can be addressed in an orderly and deriberative
fash ion .

WHEREFoRE, it is respectfulry subrnitted that Apperrants,
motion that this Honorabre court convene a ,special session and/or
termrr should in aLl respects be denled.

t 1
_ -> .,:J Cf_4gi _\A,l

sAl'{uEL S. yascun

9wgfn to before me this
-r ' ->\ay of  October,  1990.

DoRorHY ssRlRISvo*
Notary '"R[fi?,6$i['

3HHt"$i;9.;:*",1r"?,"{Wl
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