
SUPREME COURT OF THE STATE OF'NEW YORK

:::y:_::_i::*"
rn rhe Matrer ;;-il-;;;il;;;-;;----------x
MARIO M. CASTRACAN and irtl.Icnwt r.
BONELLf,  act ing pro Bono publ ico,

for an Order, pursuant
l _ 6 - 1 0 0 ,  I 6 - I 0 2  ,  1 6 - l _ 0 4  ,
16-11-6  o f  the  E lec t ion

Pet i t ioners , Index No.

AFFTRMATTON
IN SUPPORT OF
MOTTON TO
DISMTSS PETTTTON
AS TO RESPONDENT
HOWARD II{ILLER
E S Q .

to Sect ions
1 6 - L 0 6  a n d

Law,

-against -

ANTHONY M. COLAVITA, Esq., Chairman,
WESTCHESTER REPUBLICAN COUT.TIY COMMIiTEE,
cUY T .  pARfS I ,  Esg . ,  DENNIS  MEHfEL ,  

- " ; a . ,

chairman, wEsTcHnsfin DEMocRATIc coUNTy
CoMMTTTEE, RTCHARD L. WEINGARTEN, E;a:;
LOUfS A.  BREVETTI,  Esq. ,  Hon.  FRANCfS A.NICOLAI,  HOWARD MILLER, Esq. ,  ALBERT J.
_EMANUELLf  ,  Esg. ,  R.  WELLS STOUT,
HELENA DONAHUE, EVELYN AeUILA, 6ommis_
sioners const i iu t ing the-NEW YORK STATE
BOARD OF ELECTTONS, ANTONTA R.  o,aprCnl
MARfoN B.  OLDf,  Cornmiss ioners const i tu i ing
the WESTCHESTER coUNTY BOARD oF ELECTTONS,

Respondents,

for  an order  decrar ing invar id  the cer t i f icates
pylryg5tinv to designaie Respondents Hon FRANcrs A.NICOLAI and HOWARP.MILLER, Esq. as candi-dates forthe of f ice of  Just ice of  in"  s"pi" ."-cJurt  of  thestate of  New york,  Ninth , rudic i i i -d i=tJ i . " t ,  andthe petit ioners purporting to aesignai" af.ennfJ. EMANUELLT, Esq. r €r candidat" ;;;"[ iJ orriceof surrogate of westchester county to be held inthe  genera l  e lec t ion  o f  November  Z ,  iggo .
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STATE OF NEW YORK

COUNTY OF ROCKI,AND

SANFORD s- DRANOFF, ESe., an attorney duly admitted to
practice in the courts of the state of New york, aff irms the
fo l lowing t ,o  be t rue under  penal t ies of  per jury :

1. r am the attorney for Respondent HowARD MTLLER, ESQ.
and make th is  af f lnoat ion in  suppor t  o f  the wi th in  mot ion to
dismiss this proceeding as against Respondent HowARD MrLr,ER, ESQ.

2-  This  mot ion is  made based upon the for lowing grounds:

r )  The cour t  racks jur isd ic t ion over  the mat ter
and personal  jur isd lc t ion over  the Respondent ,  HowARD
M T L L E R ,  E S Q . ;

2 r  The  pe t r t i on  fa i l s  t o  s ta te  a  cause  o f  ac t i on
against  Respondent  HOWARD MfLLER, ESe. ;

3)  The proceeding is  barred by raches and the s tatute
o f  I i n i t a t i ons .

3.  Jur isd ic t ional  Defects .  The proceeding suf fers  f rorn the
fo l low ing  ju r isd ic t iona l  de fec ts :

a) The court  racks subject  matter jur isdict ion;

b) The court  does not have jur isdict ion over the person
of Respondent MTLLER, because of  defect ive service, .

c )  Fa i lu re  to  jo in  ind ispensab le  par t ies  i
d)  rne order to show cause is defect ive and fairs to

conply with epLR 22t4 (d) i

e )  Pet i t ioners  have fa i red  to  cornp ly  w i th  sec t ion  6204.1
of the Rures and Regulat ions of  the state Board of  Erect ions.
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4 ,
Pet i t ioners purport  to seek

r e l i e f  u n d e r  s e c t l o n s  1 6 - 1 0 0 ,  1 6 - 1 0 2 ,  1 6 - 1 0 4 ,  ] 6 - 1 0 6  a n d  r 6 _ 1 1 6  o f
the Er-ect ion Law (as set  for th in the capt ion of  th is proceeding).
Article l5 of the Electl-on Law governs Judicial proceedings under
the Election Law and vests the suprene court with jurisdiction to
summarity detennine any question of raw or fact a.ising as to any
subject  set  for th in Artr-cte 16, incrudlng proceedings as to
designat ions and noninat ions.  pet i t ioners,  however,  ar lege no
violat ion of  any specl f ic  provis ion of  Art icre 16, but,  rather,
rely upon an amorphous clain of  depr ivat ion of  a r ight  of  e lect ion.
The supreme court has no inherent power to expand judiciar review
of elect ion matters beyond that provided by statute.  Nor may i t
expand or change the provls ions of  the statute.  The court  may not
consider arguments based sorery upon ar leged rethicay grounds or
upon supposed considerat ions of  publ ic por icy.  pet i t ioners I  craims
may onry be determined by legisrat ive act ion and the Legisrature
has made i t  crear that  murt i -party endorsement,  part icurar ly for
a judic iar  candidate,  is  nei ther prohibi ted nor deerned an
infr ingement on electoral  r ights.

Absent a v iorat ion of  Art ic le 16 0f  the Elect ion Law,
this court  is  wi thout jur isdrct ion to entertain th is proceeding,

Even assurning, argruendo, that  the court  has jur isdict ion
to hear th is proceeding, i t  ls  wi thout por^rer to order the
reconvening of  the judic iar  convent ions,  unr.ess the pet i t ioners can
demonstrate such fraud or irregurarity in the convention as to make
i t  impossibte to detennine who was noninated (Etect ion Law sect ion
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L 5 - L 0 2 ) .  T h e

demonstrat ing

deterrnine who

peti t ion is utter ly devoid

fraud or irregularity which

was nominated,

o f  f ac tua l  a l l ega t i ons

nakes i t  impossib le  to

5 .

Ml l ler ,  Esq.  This  specia l  proceeding t  as commenced by order  to
show cause pursuant to CPLR 403. service on the Respondent HowARD
MTLLER, EsQ' (hereinafter t 'urLLERlf 

) was directed to be made by:

";;;"n"'"=il"t;;ffjr";"::".ff""iL1:'"?:Ji:H
Respondents by deiiv;;;"of the aforesaidpapers to  the i r  

-  - respe" l ive of f ices,  bedeemed good and suf f ic i ln t -serv ice thereof . r l

cpLR 403 requi res that  a  Not lce of  pet i t ion ( the
alternative nethod of commencing a speciar proceeding) must be
served in the same manner as a summons in an action. The order to
show cause, however, may be served rat a t ime and in a manner
speci f ied there in '  consis tent  wi th  concepts of  due process.  The
order  to  show cause in  th is  rnat ter  speci f icarry  d i rects  , rpersonal '
serr r ice '  personar  serv ice,  as def ined in  cpLR 308,  requi res e i ther
del ivery to  the person (sub.  r )  l  der ivery to  a person of  su i tab le
age and d iscret ion at  the actual  p lace of  bus iness,  dwetr ing praee
or  usuar  prace of  abode of  the person to  be served and mair ing to
such  pe rson rs  res idence  o r  bus iness  (Sub  .  2 ) ;  by  de l i ve ry  to  an
au tho r l zed  agen t  ( sub .  3 ) ;  by  a f f i x i ng  to  the  doo r  o f  t he  pe rson rs
business or  res idence and mal l ing (Sub .  A)  i  or  ln  such nanner  as
the court may dLrect, but only

( S u b .  5 ) .

The d i rect ion for  rpersonal  serv lcer f  upon Respondent
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MTLLER in the order to show cause mandated that cpr,R 308, which
statutor i ty def ines personar service,  be fo '10wed. Thus, i t  was
inperative that the order to show cause not onry be delivered to
the of f r 'ce,  but  a lso mar- led.  No marl lng was recej_ved by Respondent
IrfrLLER, and, upon informatlon and belief, none was made. The court
cannot,  in ef fect ,  amend CPLR 3og by adding a ne$, def in i t ion of
personal  ser" . rLce, such as one whlch permlts del ivery to a personrs
prace of busr.ness without the concornitant mail ing.

Further, whire CPLR 403 perrnits senrice at a time and
manner specr. f led,  due process requires that  the mandates of  cpr.R
308 (5) be observed: to wi t ,  that  pet i t ioners rnust make a showing
that personar service by the several  nethods author ized is
impract icabre pr ior  to apprying for an al ternat ive nethod of
serv ice  ( i .e . ,  de l i very  so le ly  to  the  o f f i ce  w i thout  the
accompanying rnai l ing).  No such showing was or courd be made.

The court  of  Appears has consistentry held that  service
means der ivery- rn the instant caser ds the aecompanying
aff i rmat ion of  Respondent ! {TLLER indicates,  der ivery rras not nade
within the statutory t ime.

6 .  
pe t i t ioners  seek

a judgrment vacat ing,  annur l ing,  and sett ing aside the cert i f icates
of Nomination of the Republican and Dernocrat parties and an order
direct ing the reconvening of  the judic ia l  convent ions.  The
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Cer t i f i ca tes  o f Nourination designate the fo l lowing cand ida tes :

George H. Roberts
Francis A. Nicolai
Howard MiLler

Joan Lefkowitz
F ranc l s  A .  N ico la i
Howard Mi I Ier

r f  the cer t i f icates of  Nornrnatr .on are vacated and annur led,  the
norninations of both George H. Roberts (by the Repubrican party) and
Joan Lefkowitz (by the Denocrat party) r ds werr as those of the
named Respondents NrcoLAr and MTLLER, would be vacated and
annurred '  'pet i t ioners 

have,  however ,  fa i red to  name and serve
candidates ROBERTS and LEFKowrrz and such fai lure constitutes a
ju r i sd i c t i ona r  de fec t  requ i r i ng  d i sn i ssa l  o f  t he  pe t i t i on .

7 .
.  CPLR 2214  (d )

regui res that  the At torney Generar  be served in  any case against
a s tate body or  o f f icer  inst i tu ted by order  to  show cause.  This
proceeding is  brought  against  the New york s tate Board of  E lect ions
and the CommLssioners thereof .  However ,  the order  to  show cause
fa i ls  to  d i rect  serv ice upon the At torney Generar .  Fai lure to
serve the At torney Generar  is  a  jur isd ic t ional  defect ,  requi r ing
dismissal  o f  the proceeding.

I {h i re  the New york s tate Board of  E lect ions is  vested
wl th author i ty  to  prov lde l ts  ov/n counsel ,  there is  no exc lus ion
under  epLR 22L4 (d)  for  any s tate body,  regardress of  whether  the
At torney Genera l  is  regui red to  defend or  not .
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ru.  pet i t ioners 
were

o.:r:::--.: 

""r.re_ upon Respondenr MTLLER a duplicare copy of the- u ; ; ' " ,

cer t i f ied or  regr-s tered ura i r r  oD or  before the date of  f i l ing ofany such speci f icat ions wi th  the Board of  E lect ions.  pet i t ioners
fa i led to  do so '  such serv lce is  a  Jur isd lc t lonar  condi t ionprecedent to the commencement of a proceeding pursuant to ErectionL a w  1 6 - 1 0 2 .

I r .

RESPONDENT II{ILLER.

9 '  The pet i t ion,  o ther  than correct ly  s tat ing thatRespondent MTLLER is the candidate noninated by the Republican andDenocrat  par t ies as the i r  candidate for  Just ice of  the NinthJud ic ia l  D i s t r i c t  i n  t he  1990  e lec t i on ,  f a i l s  t o  a l l ege  any  fac ti rnput ing an act ionable wrong to Respondent  MTLLER. pet i t ioners l
prayer  for  rer ie f  conta ins a conclusory s tatement  that  RespondentMTLLER hras a rrparty,, 

and rdccessory, 
to a ,contract, 

whichpet i t ioners denote as a rThree year  p lanr  (here inaf ter  the i lp lan, , ) .
The Pl-an lras purportedty entered into by other respondents and,accord ing to  pet i t ioners,  a l legedly  d isenfranchised voters of  theNinth Judic ia l  Dis t r ic t .  pet i t ioners 

do not ,  however ,  a l legre thatRespondent MTLLER r,/as in any manner connected to ei_ther theformation or imprenentation of the plan or comrnitted any otheract ionable l r rong,  Thus,  the bare conclusory s tatement  in  there l ie f  c lause is  insuf f ic ient  as a mat ter  to  law to susta in th is

8 .
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proceeding against Respondent MfLLER.

The p lan,  by pet i t ioners I  own descr ip t ion,  rerated to
cer ta in  ex is t ing jud ic ia l  seats .  Respondent  MfLLER,s candidacy
emerged as a resurt of the retirement of the HoN. THEODORE A.KEr,Ly,
an event which was not considered or nentioned in the rf plan. rr rt
is  on ly  pet i t ionersr  bare concrus ion that  Respondent  MrLI .ER's
cross-endorsenent resurted from the plan, in which MTLIER did not
par t ic ipate,  nas not  even named,  and d id not  re la te to  the seat
being vacated by JIIDGE KELLY.

The thrust  o f  pet l t ioners,  c la im is  that  b i_par t isan
suppor t  a l legedly  rd isenfranchisesI  

the e lectorate.  pet i t ioners
ask th is  cour t  to  reverse the cour t  o f  Appears (which has
consis tent ry  upheld the propr ie ty  of  b i -par t isan endorsement  of
jud ic iar  candidates)  and to  do what  the cour t  o f  Appears has
speci f ica l ly  prohib i ted the Legisrature and the por i t icar  par t ies
f rom doing:  denying a jud ic iar  candidate b i -par t isan suppor t .

The re l ie f  sought  not  on ly  requests that  Respondent
MTLLERTs nominat ion be vacated,  but  that  he be d isqual i f ied and
barred f rom nominat ion as a candidate,  ar l  o f  which is  in  crear
v io la t ion of  Respondent  MTLLERTs const i tu t ional  r ight  to  run for
pub l i c  o f f i ce .

10 '  The  ' � p ran " .  The re  l s  no th ing  i r l ega r  abou t  t he  so -ca r ledrrPran!r  ( rear ly  a Resolut lon enacted by two major  po l i t ica l
pa r t i es ) .  The  Reso lu t l on ,  d ra f ted  by  the  pa r t i es f  Exeeu t i ve
cornni t tees,  $ras drawn wi th  the a im of  creat ing a b i_par t i .san
Judic iary .  The at torneys on the Execut ive conni t tees of  each par ty
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are aware that they have a special duty to ensure
considerat ions do not inf luence the select ion of
Lawyerrs code of  professional  Responsibi t i ty ,  canon
8-6 ,  reads  ln  par t :

t ha t  po l i t i ca l

j udges .  The

8 ,  S e c t i o n  E C

rrJudges and arrrninistrative officiar.s having adjudicatoryporirers ought to be persons of integri-ty, cornpetence andsuitabre ternperarnenf,. cener-ai t;" t ' . i l : trs .are quar i f ied,Dy personar observation "" r""i"1i;.; i ;, to evaruate rhequal l f icat lons_of p"r"otr"  se^eking 6"-uE"g considered for
llllrjr""l"?::r,iT"_,_.,"11- 1,":- ini:. 

-i^a=o, 
they have a;f, :::"ln:":::""d:',ll:#?i;,{i'"T::.?:":."i#:;'i

:il";i:"1*:l_:r jn:::^"1..';i;-""i,ii"fJi,-r"o;";":"8:i:;':15
;l::1";:".::ii.Til?:*",.""_:l;^;iP3i#Io'i!"1:l:""ili;*il" g3l i i, .ii.^t t"n^:.:_::::n""' J,ii"",.iit'"": Jf:ff:," :it II I ; * " ".=fr ; o F.'.1 j t ":k rt :_d ;: ; ;: ff". : H? #1" :l?:,? :, :;i::""t!: rl: "- ̂ f,11 ^ "'-1': ;r: i$-;j. I3i' l?t ;l::i f :;:presenred for  adjudicar lon.  *** , .  rnmpn#i=TooSxj

From this duty inposed by the lawyersr canon of  ethics,  ef for ts
were made by the respective Executive committees of the Repubric
and Democrat Part les to ensure that por i t ical  considerat ions wourd
in fact  not  outweigh judic ia l  f i tness in the serect ion of  judges.

l _ 1 .
.  Pe t i t i one rs

al lege that  the basis  for  the i r  c la im is  a r rP lan r r  a l l eged ly  adop ted
in August and Septeurber of  L989. The p lan  (ac tua l l y  a  Reso lu t ion)
vras widely publ ic ized in  August  and September of  I989,  and
pet i t ioners had every opportuni ty to charrenge the btan pr ior  to
the 1989 e lect ions and 10ng before the hold ing
Judic ia l  Nominat ing Convent ions.  pet i t ioners l

A r t i c l e  L6 of  the Elect ion Law,  matured ten days af ter  the 1989
convent ions- Thls proceeding, about a year rater,  is  barred by

of  the subject

c la ims ,  under
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a

Laches and I:he Article 16 statute of l initationsL2'  conelusion- 
rn v iew of  the foregoing, i t  is  respectfulryrequested that the proceeding be disnissed in ar-r respects as to

Respondent lfrLLER and that the nonination of Respondent Mrr,r.r,R as
candidate for Judlciat offlce by the Denocrat aPatties be dete*ined valid. 

- uemoc'dt and RepuJrlican

Dated:  Octob
Pear l"5*J l l  Leso

t(lver, New york

L 0
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