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RE: Nomination of ANDREW P. O'RoURKE

Dear Committee Members:

Transmitted herewith is our contribution to Law Day: our
crit igue of Andrew OrRourkets quali f ications for a federal
judgeship.

This submission is based on investigation and anarysis of Mr.
orRourkers answers to the public port ion- of the sena€e Judiciary
cornmi t tee I  s  quest ionnai fe  (nx.  rar r1L,  r " , r i "w of  re levant
documentary evidence, and interviews wi_th individuals having
first-hand personal knowledge of the facts2.

ft is our intention -to appear at the public confirmation hearings
to be held on Mr. orRourkers nomination so that we can oppose it
with l ive testimony.

l- Mr. orRourkers public guestionnaire was proviaed to us by
the Senate Judiciary committee, pursuant to our letter requestsl
da ted  November  20 ,  1991  (Ex .  r rB r r )  and  January  10 ,  Lgg2  (Ex . -  r rg r r ) .

2  Fur ther  mater ia ls  may be for thcoming to  us f rom
addit ional sources and wilt  be passed on to you wiin our conments
at  a  la ter  date.



OVERVIEW:

We believe the within cri t igue decisively supports the fol lowing
f ind ings:

(1)  that  no reasonable,  ob ject ive evaluat ion of  l t r .  OrRourkers
competence, character anq tenperament could cone to any
concrusion but that, he is thoroughry unfit for judiciai
of f ice;  and

(2' l  that a serious and dangerous situation exists at every level
of the judicial nomination and confirmation process--from
the inception of the senatorial reconmendation up to and
including nomination by the President and confirriation by
the senate--result ing from the derel ict ion of al l  involvedl
incruding the professionar organizations of the bar.

The latter finding results directly frorn the first, which the
Ninth Judiciar cornmittee--a smalr unfunded cit izensr group--has
been able to establish in a relatively short t ime ana witnout
great  d i f f icu l ty .

THE RESULTS OF OUR INVESTIGATION AND ANALYSTS:

Legal Competence and Integrity

Even the rnost cursory examination of Mr. OtRourkers responses to
the Senate Judiclary Cornmittee guestionnaire reveals their patent
inadeguacy. This submission wil l  document that Mr. OtRourkers
responses disclose not only his lack of professional competence,
b u t - - a s  r e f r e c t e d  b y  h i s  m u r t i t r i a i n o u s  e v a s i o - n s  a n d
misrepresentations of material facts--his fundamental lack of
integrity as well.

We bel ieve that  Mr.  OrRourkef  s  responses to  l -e lg  (Ex.  rAr ,  pp.
7-9)  and TT-Q2 (Ex.  r rArr ,  p .  11)  should be the commit teL- 's
start ing point in evaluating this nominee since they part icularly
highlight his deficiencies in those two areas. Based upon url
orRourkers answers to r-el-8 and rr-e2, there can be no dou-bt that
Mr.  orRourkers nominat ion to  the u.s .  Dis t r ic t  cour t  for  the
Southern Distr ict must be rejected.

I - O 1 8  ( E x .  r r A r r ,  p p .  7 - 9 1  .

Question I-Qt-8 makes the fol lowing reguest:

t t l , iF igat ion:  Descr ibe the ten most  s ign i f  icant
ri t igated rnatters which you personally handre-d. Give
the citat ions, i f  the cases were reported, and the
docket number and date i f  unreported. Give a capsule
summary of the substance of each case. rdentify the
party or part ies whorn you represented; describe in



detail the nature of your participation in
lit igation and the final dilpositlon of the case.
state as to each case:

the
A lso

the date of the representation;

the nane of the court and the nane of the judge
or judges before whom the case was l i t igated;-ani

the individual name, addresses and telephone
numbers of co-counser and of principal counsel for
each of the other part ies. r l

Failure to Respond Candidly

At the outset it should be noted that the requested rtenil
l i t igated matters is, by any reasonabre standari, a minirnar
number, a fair prerequisite for any serious contender toE:
federa l  judgeship.  Mr.  o 'Rourke suppl ies onry three (3)  cases--
which he purports is the extent of his abir i ty to cornpiy.

such inadequate responsre is made notwithstanding that Mr.
orRourke was . looking at a reservoir of over twenty years of
private practice (Ex. 'A',  pp. L-2, r-eo) and repiEEdEE nimsetr
as having done trall the trial work in whatever firrn I belonged
t o r r  ( E x .  r r A r r ,  p .  7 ,  I - A b 2 ) .

Mr. orRourke attenpts to explain his fai lure to provide the
requisite ten cases by stating that he has ,not engigea in the
active. practice of lawrr since he became westchds€er County
Executive on January 1, L983, and that without his f i les frorn thl
years prior thereto he is unabre to supply more than the three
(3)  cases--whose f i les were t ts t i l r  avai rabrer t  to  h im (Ex.  r rA i l ,  p .
8 ,  I - 4 1 8 ) .

ft should be borne in nrlnd that by the time lrtr. OrRourke filed
his senate , ludiciary questionnaire in mid-January Lgg2, he had
alreadv been interviewed by screening committees of tfre american
Bar Association (trABAtt) ana the Association of the Bar of the
c i t y  o f  New fo rk .  ( t t c i t y  Ba r r r )  (Ex .  ,A r -  p .  L2 ,  r r r -A3 ) .  Bo th
those organizat ions make s imi l iar - - i f  not  more exact inq--
inquir ies of prospective nominees. The identical ABA quesii5n3

3 The importance the ABA can be presumed to attach to this
part icular guestion may be seen from ine statement contained in
the ABA panphlet: rrstanding Committee on Federal Judiciary:
What It  Is and How ft Worksrr:

r r T h e  C o m m i t t e e  c o n s i d e r s  t h a t  c i v i c
activit ies and public service are valuable
experiences, but that such activity and

( a )

( b )

( c )



adds the reguirenent that the nominee provide na succinct
statement of what you believe to be the particular significance
of  the  caser r  (E* .  r rD,  #13) .  The.c i ty  Ba l rs  ingu i ry  i ;  ac tua l ry
more restrictive and less sUsceptible to self-se-leclion, caffin!
u p o n t h e n o m i n e e ! , o p r o v i d e i n f o r r n a t i o n r e I a t i v e t @
cases handledrr ,  including copies of  appel late rr iers (nx.  "e",
# + 0 1 .

rn light of the explicit requests for case information ln both
the ABA and the City Bar guestionnaires, Mr. OtRourkers claim
that, ds of January 10, L992, he could onry provide three cases
to the Senate Judiciary Committee rnust mean that fre was also
unable to provide the ABA and city Bar ryith the requisite ten
cases they had reguested the previous year4.

As to the three cases Mr. orRourke does supply--two of which are
state court cases--he does not set forth their signif icance from
a constitut ional or social standpoint or their relevance to his
prospective posit ion as a federal tr ial judge. rndeed, as
described by Mr. orRourke, i t  is fair to say Lrral the three cases
are not of signif icance to anyone beyond the part ies involved.
By lhat standard, MF. OrRourke should have had no diff iculty in
coming up with another seven.

Clearly, well-maintained law off ices keep inventories of their
cases. _ By appricable raw and rules, rawyers are required to
maintain cl ient records. rt is common knowlldge, widerl ireported
in the press, that Mr. orRourke sought a juagelhip long bef-ore he
became county Execut ive (Ex.  r rBt  ,  p .  2  )  (Ex.  r rp- r  ,  para.  4  )  (Ex.r rwrr ) .  Except  to  the extent  Mr.  orRourke fe l t  conf id-ent  tha i 'n is
poli t ical activit ies and connections would secure hirn a judicial
post without the necessary quali f ications, he knew such records
would be rel-evant, i f  not essentiar, to any future review of his
legal experience and other quali f ications.

Mr. orRourke does not explain why--i f  he required his trtr iar
f iresrt in order to provide a furl response--hL courd not have
accessed the court f i les maintained by the Westchester County

service are not a substitute for signif icant
experience in the practice of law, whether
that experience be in the private or public
sector . r r  (Ex.  , tV lV[ , t ,  p .  4)  (emphasis  added)

4 Neither the ABA nor the c+ty Bar discrose to the pubric
or even the Senate Judiciary Committee the questionnaires-which
Dtr. OrRourke completed for those organizations. Their posit ion
is that rrconf idential i tyrt is essential- to their meftectiverl
evaluation of judicial candidates.



clerkrs off iceS. As shown by the annexed rr l ,ocation Mapr
(Ex . t rH r r ) ,  Mr .  o rRourke rs  p resen t  o f f i ces  i n  Wh i te  p la ins  u i "
n lvs ica l ry  a par t  o f  the cour thouse cornplex (Ex.  , ' " r ) .  Thus,  he
did not even havg t9 step outside the county off ice'uuiraini t ;
avail  himserf of the necessary court records. rndeed, Iqr.
OtRourkers response to this question must be considered in the
Iight of the enormous resources at his disposal as Westchester
County Executive.

A l though  Mr .  o rRourke  r i s t s  e igh t  sepa ra te  raw  o f f i ce
aff i l iat ions as part of his rrEmployment Recoidr'  (Ex. frArr, pp. 1-
2, I-A6), he does not set forth any effort to obtain informlt ion
from the off ices of his former law partners or employers. Nor
does he indicate that he made any atternpt to comrnun-icate with
former off ice personnel, former cl ients, adversariesr or. judges
invorved in prior l i t igated matters so as to refresh tr is
recol lect ion of  necessary deta i ls .

Mr. orRourke also does not indicate any effort to secure needed
information from former law partners, such as Mr. LoCascio or Mr.
Governar i  . (Ex.  

"4t ' ,  p .  2z r -A6,  i tem #] ,z1 ,  both s t i l l  pract ic ing
Iaw in  Wh i te  P la ins  (Ex .  r rH r r ,  Ex .  t t l t t ) ,  o r  Mr .  Lee  (E i .  .A r ,  p ]
2z r -A6,  i tem #7r ,  or  even the earry  law f i rms for  which i re
worked as an employee, such as Kreindler & Kreindler (Ex. rAr, p.
2z I -A5,  i tem #5) ,  a  prorn inent  1aw f i rm st i l l  in  operat ion in 'Nlw
Ygrk City--to ascertain whether they had any of tr is old rtr ial
f i lesrrr or could help hin to identify the Lase names or other
essential data, rerating to rthe most signif icant l i t igated
rnatters personally handledtt by hirn.

rnstead ,  Mr.  o  I  Rourke has prov ided consp icuous ly  vaglue
information which would necessarily inhibit and stymie foltowlup
investigation:

rrNo other tr ial f ires courd be found by me. After
leaving ny f irm in December Lgg2, the f i tes remained
with the remaining partner. He later became of
counsel to a larger white prains raw f inn, then reE
for Florida. r have made a di l igent search of such
f i l es  as  now rema in . r  (Ex .  rA i l ,  p .  g ,  i t em #4 )

Mr. OrRourke does n9t supply the name of rrthe remaining partnerrl
to whom he refers, leaving it  for the interested readei to track
down.  Accord ing to  Mr.  orRourkers response to r -A6 (Ex.  ,Arr ,  p .

5 Annexed hereto as Ex. rrcrr is page 6 of the r lnformation
Guiderr which is freery distr ibuted bt the off ice of i t"
westchester county c1erk. rn pert inent part, i t  states:

rrAs the law stands today, all court records
are permanently retaj-ned. r l



,

2! item #13), that partner wourd appear to be Mr. Locascio--as to
whom Mr. orRourke creates the impression that he is in some
unknown, inaccessible location in Florida.

such impression is deriberately false and misleading. Mr.
LoCascio continues to practice law in White plains--in ttre ";; i
same suite as the rrlarger White Plains law f irmrr which Url
orRourke has arso chosen not to identify. That f irn is the
porit ically werl-connected finn of cerrato-, sweeney, cohn, stahr
&- vaccaro,  (9L4-428-0505),  now rocated at  zoo east post Road,
white Plains,  New york (Ex. ,H'r) .  rndeed, that  f i rm took over
Mr.  orRourkers representat ion of  Tappan Motors,  rnc. ,  handr ing
i!= later appeal to the court of appears in iappan v. volvo]
after Mr. orRourke becarne county Executive@i
discussion at  pp.  t -G- l -B) .

since Mr. r,ocascio was sti lr r isted in the 1991 Lawyerst Diary6
as located at the same address, with the same telephone numbe-r,
as the aforesaid nlarger White Plains law f innr '7 (nx.  r r l r , ) ,  t t r .
OrRourke could not have been unaware that Mr. LoCascio is not in
Florida--but only a few minutes walk frorn his Executive oftice"
in the County Off ice Bui ld ing (Ex. rHr) .

T!9 foregoing facts are essentiar background to assessing Mr.
orRourkers candor in connection with his- assertion that his- tack
of f i les prevented hirn from setting forth more than three (3L
cases.

6 It may be noted that Mr. LoCascio is also l isted in the
Westchester telephone book, as is Mr. Governali .

7 Parentheticalty, i t  rnay be noted that when Mr. OrRourke
became county Executive in tanuary, l_983, Mr. Locascio I s
connection with that rr larger White pti ins law f irmfr was that of
employee. He did not become of counsel, €ls indicated by Mr.o rRourke, untir_ lbou! a year t-aTil rnTs ii.""glrl"t may have
been faci l i tated by the fact that Mr. orRourke ownld the bu-i laing
at 50 Hamilton Avenue, White Plains in which Cerrato, sweeney]
cohn, stahl and vaccarors raw off ices were then rocated

According to Jul ius cohn, Esq., one of the named
partners in that f irm, Mr. LoCasciors association with nis i iw
firm as employee rasted for approximately a year. Thereafter,
Mr- LoCascio remained on at the f irm's lbcation as a tenant oi
tfat f irn, pay_ang monthry .rent for space in their suite-- jusi ; ;
that f irm had been paying rent Lo Andrew orRourke. This
arrangement pernitted Mr. LoCascio the privi lege of iaentifvinq
hinself as of counsel to the taw f irm a-na usini thei i  i ; i ; ; i l r ; ; ;
number. Mr. Locascio is st i l l  a tenant of that 

-r irm, 
attnouln ne

is  no longer  l is ted as of  counsel  to  i t .



Lack of Relevant Legal Experience

As to the three (3) cases for which Mr. OrRourke does have f i les--and which he c lass i f ies in  the category of  the ,most
signif icant l i t igated matters' personatry 

-naiatea 
by nin-lwe

offer the fol lowing comments:

1 .  SURLAK v .  SURLAK (Ex .  r rA r ,  p .9 ) :

At the outset, it must be noted that this is a state court case
involving an aspect of domestic relations. The nominee shows no
awareness of the fact that such area is outside the parameters of
federal jurisdict ion and of infrequent concern to federal
courts, which . would appry substantive state raw to any ""="
coming before i t ,  invorving domestic rerations issues.

The facts connected with this state court case, which Mr.
OrRourke presents as i f  he were proud, do not reflect favorably
on the nominee. rn our opinion, this case shourd cause hi;
embarrassment and shame. It  not only establishes Mr. OrRourkers
lack of competence, integrity, and judgment, but that--as a
result of al l  three deficiencies--he directly and proxirnately,
generated the costly and protracted l i t igation reflected in t i l ;
case citedr ds well as others related thereto involving th;
Sur Iaks.

B e c a u e e  t h e  t r u 6  t s i g n i f i c a n c e n  o f  t h l s  c a s e  l s  l t s
demonstration of Mr. orRourke's lack of regar competence, as werr
as his lack of candor, we wil l  devote detai led di-scussion to i t .

rn  L973,  Mr.  orRourke draf ted a separat ion agreement  (Ex.  xJr)
thereafter signed by Mrs. Surlak and her husband. Mr. Surlak was
unrepresented by separate legal counsel. Such circumstance is
considered questionable. practice by reputable practi t ioners ""a
imposes an added obligation on the attorney draft ing the
agreement to ensure that _the unrepresented party is pr6perty
informed as to, and fulry underslands, th; cdntent 

- 
or tha

agreement and the conseguences thereofS.

The document drafted by Mr. orRourke, signed and acknowledged by
the par t ies on May 22,  i -973,  in  thg sore presence of  Mr.
orRourke, who also acted as the notaryg, is a most unusuar one

8 From the attorneyrs point of view, such one-sided regar
representation presents the danger of a potential malpractice
claim by the unrepresented partyf who rnay ciaim the attolney was
act ing a lso on h is  behal f ,  on which dual  iepresentat ion he re l ied.

9 Mr. orRourkers acting as the sole attesting witness as to
both the husband. and wifer ds well as the notaryl is a further
indication of his lack of cornpetence and ethic-at =ensii i .r iat:



from a professional standpoint--both in form and substance. The
entire agreement, regulating this separating couplers l ives and
that of their children consists of 3-L/2 pages, mbst of which isfrboiler-platerr .

one product of  Mr.  orRourkers ta i lor ing to the Sur lakst  s i tuat ion
is expressed in its support provision, found in paragraph NrNTH:

frThe husband agrees to pay to the wife for
the support and alimoney [sic] the sum of Six
H u n d r g d .  (  g 6 O O )  D o l l a r s  p e r  m o n t h ,
recognizing that his income-presently prevent
ts ic l  h im from paying rne;srr Io.

Totally absent was the standard and customary language providing
for termination or reduction of the reguired pa1rtrenl= upon th6
childrenrs emancipation, usually spelled out i-n 

-cfearly -defined

occurrences' or for any allocation of support for the children
upon the  w i fe t  s  remar r iage- -bo th  normal  and fo reseeab le
contingencies resulting in tennination and reduction, ,rni"=t
otherwise expressly provided in the agreement.

rt may fairly be said that the omission of such routinery
included language could have been seen at the time as opening ttrl
door to future l it igation.

wi_th respect to the husband, Mr. orRourke knew he !'ras dealing
with.a. la1rman, not .a lawyer, and under an ethicar duty to mar6
explicit the intentions of the parties, if the intentibn hras to
depart from the norm. To the extent these vitally important
matters rrrere not discussed, as the lower court found, 

-it 
r lffects

adversely upon Mr. orRourke. An experienced, reasonably skil led
attorney would have brought such issues to the fore in
discussions with the parties prior to finalizing the agreement.
Failure to do so gives rise to an inference of a tonscioris intent
on the drafterrs part to leave the question unanswered so as to
permit a future interpretation prejudicial to the unrepresented

The absence of separate counsel for the husband should have
part icurarry suggested to Mr. orRourke the varue of a separate
witness as to the husbandrs signature--someone other thari,  and
totarly independent of, the attorney who prepared the agreement.

l-o The typographicar, sperring and grarnmaticar errors in
clause rrNrNTHrr of the separation agieernentl as weII as in other
par ts  of  the docurnent  (Ex.  tJr ) ,  re f lect  Mr.  orRourkers apparent
unconcern with the appearance of his workproduct and indifilr"n""
to detai l .  This is evident as well in his answers to the Senate
Judiciary cornmitteers questionnaire. rn that connection, in"
index number for  the sur lak case is  Lg28r /1978--not  Lg238j /Lg78,
as cited by Mr. o'Rourki l



par ty .

Paragraph ELEVENTH of the agreement also onitted a termination
date for the wifers agreed sole occupancy of the rnarital nome.
The omission of such normal and custohary provision, simil i t i t ;
left the intention of the part ies open to guestion as to whether
the wife's r ight to renain in the narital hone was t inited to the
chi ldrents  n inor i ty ,  .or ,  as she la ter  contended,  represented a
l i fel irne r ight. This lack of clear and explicit  definit ion
pernitted the part ies to maintain opposing views, which, years
rater, were expressed as hard-fought contentions in new- and
further l i t igation between them in connection with their l_985
divorce

The issue as to the part iesr intentions with respect to the
support palments carled for under paragraph rNrNTHil came up in
L978--sorne f ive years after the separation agreement was signiea--
when the children became emancipated and Mr. Surlak believed
himself entit led to discontinue the payments intended for their
support. such termination Ied to the legar action by his wife,
described by Mr. orRourke as one of the three rrmost -signif i".ni

cases personally handledtr by hirn.

Mr. OrRourke refers to the complaint in the Surlak case as i f  i t
were ? unigue one. This is the obvious import of t ' tr .  OfRourkers
gratuitous comment: rrA side note on this clse is reguiredr. The
purpose of the rrside notet is to give Mr. o'Rourke €ne excuse to
proffer--as a testimoniat to his draftsmanship--a copy of a
Novernber 6, L984 letter of Matthew Bender Publishlng Conpany (Ex.ttAtl ,  p. 10), which he states rrreguested a copy of ny conitaint in
this action to include in i ts forrn book. r l

Mr. orRourke 99q= not purport that the Sur1ak cornplaint hras, in
fact, ever pubrished. That it was not may be deduced frorn a
reading of  i t  (Ex.  r rKrr ) - r .  a  \ - t /z  page document ,  readi ly
revealing that there is nothing signif icant about i t  wtricn wout&
warrant i ts inclusion in a form book for lawyers.

Mr. OrRourke does not explain
Matthew Bender letter from his
f i les should have contained.
further volunteers--as part of
could not be foundrr.

h is  ab i l i ty  to  ret r ieve the 19g4
fi le, but not the complaint his

In that  connect ion,  Mr.  OrRourke
his side note--that i l the briefs

rrrespective of .  what his f ires contal_ned, tr lr .  orRourke, as an
experienced l i t igator, certainry knew various ways in which h;
could have obtained copies of rthe briefs' in the matter. He
dges not exprain why, at very least, he courd not have availed
himself of the court f i tes maintained by the County Clerkrs

9



off iceIl .  The docket sheet in the surlak case--obtainabre at the
county clerkrs off ice in a matter of minutes--shows on its face
ll f t  the appellate briefs are included in the county clerkrs
f i les (Ex.  r r l , r r ) .  The cover-pages of  , the br ie fsr ,  tb ta ined f ron
those f i les, are annexed as Ex. rf l{r.

since the briefs coul-d, in fact, readily be found by anyone hrho
wanted to f ind them, no other reasonable conclusion tan be drawn
but that Mr. orRourke did not wish to f ind thern. The reason Mr.
orRourke did not ylsh to f ind them becomes clear when the appeal
br ie f  is  examinedl2.  The.sur lEk compla int  ( the or ig inarr  dS werr
as two rater virtual ly identical versions) is appended to the
Br ie f  as par t  o f  the Appel lant rs  record on appeal  ie" .  rN- l * ) .

Although Mr. OrRourke refers to trmv complaint in the 6ggisnrrL3
rev iew of  ar r . three compraints  (Ex.  ,Kr) -  as they appear  in  the
Appendix to his Appelrant's brief, shows unrnist ikariy that (a)
Mr. orRourkers name does not, in fact, appear on ant of thernl

Ll- As an experienced l i t igator, Mr. orRourke presumabry
also knew that the appellate briefsr ds well as the ent-ire r""or&
on appeal, including the complaint, were also available directly
from the Appellate Division.

L2 The tcert i f ication pursuant to cpLR 2r-05r, appearing on
the last  page of  the appel rant ts  br ie f ,  shows Mr.  orRourke
himsel f  to  be the s ignator  (Ex.  r rN-2rr ) .

s u c h  c e r t i f i c a t i o n  i l l u s t r a t e s  M r .  o  r R o u r k e  r  s
incornpetence or apparent belief that he is above the law and
applicable rules. His statement therein that he has I 'personally
cornparedrr the record on appear with the originars ,vhicn ari
either on f i le in the off ice of the clerk or the county of
westchester, or . in mv possession. . .  rr is patentry irnproper- and
night well  have invoked a motion by his adversary to aisri iss his
appearr or for rejection of his briefs. The aulhority given an
attorney under CPLR 2t-05 to certify a record for appeal purposes
in l ieu of a cert i f ication by the County Clerk is c-t larly l imitea
to comparison with the original records on f i le in t l ie County
Qlerkrs Off ice only, and does not contemplatff i
documents dehors that record

l-3 Mr- of Rourke should be asked to identify which cornplaint
he refers  to  as h is .  His  Table of  Contents to  t f re  appef lant rs
Br ie f  (N-1)  ind icates three compla ints  based on Mrs.  Sur lakrs
suppor t  ar rears (Ex.  r rK-1rr ,  r rK-2, ,  and ,K-3rr  respect ive ly)  .  As
to each compraint ,  Mr.  o tRourkers Appendix  to  h is  Br ie f  r -a i rs  to
include the verif ication pages. ine reader is therefore left
uninformed as to the dates on which they each were verified and
by whom, if j-ndeed they were.

1 0



nor the name of any law f inn with which he l ists an association;
1nd (b) as to art three complaints, they are most ordinarv
documents, six paragraphs eachf pleadinq a Lirnple, =i"qie 

-;; ; :

of action based on support arrears 
-arregedly 

due under a
separation agreement. The original cornplainf (Ex. "x-r") sought
three months arrears at $.l6po per nonth and a money iuagirent 

-i;;

r r the to tar  sun of  91,800"r4-- the ent i re  anount  then 1n i r rears.
The rrArnended Complainttt (Ex. nK-2tr) changed the nurnber of months
of arrears frgm three (3) to six (6), and the amount of the moneyjudgmelrt sought, from gt-,800 to s j  ,  e oo. An inexpricabre rate'r
compla int -  (Ex_._ t 'K-3) ,  appear ing in  Mr.  o 'RourkerJ appendix ,  is
the same in a1l respects as the rfAmended Complaintr.

The Surlak complaint (whichever one of the three Mr. OrRourke is
talking about) hardly reflects a case worthy of the t irne "i-"-r i"
claining years of experience as a tr ial rawyer, who was then
(L97.8-L982) the Chairman of the Westchester County Board of
Legis la tors .

The fact that the Surlak conplaint does not bear Mr. OrRourkers
name does not preclude the possibility that he may have authored
that document, sub rosar ds well as other documents in the case.
This courd be the reason Mr. orRourke says in his opening
statement: t t l  represented prainti tr_ in an action to enforce ;
port ion of a separation agreement. rr l5 His subconscious admission
is part icularly signif icant in l ight of the fact that therrAttorneys for Plainti f f" I isted on al l  three cornplaints is the
lq* f irm of Wekstein & Fulfree. According to the 

-County 
Clerkrs

f i le ,  the wekste in & Ful f ree f i rml6 appears as the pt i in t i t t ts
attorneys of record not only on the cornpraint but on alr legar
documents untir the June L979 f ir ing of the Note of rssrie,
whereon the name of rrorRourke & LoCasciorr appears for the f irsi
t ime. Neither the court f i le nor the off ici l l  court docket (Ex.

L4 Mr. orRo_urke rnight be asked to explain hrhy the action
based on his complaint alleging such a rninuslule ad darnnurn clause
was brought in the Supreme Court in the f irst place, rather than
a court of lesser jurisdict ion where such small clairns are
normally handled much more quickly and cheaply. such action
normarry avoids the possibre deniar of costs to the cl ient, i f
the amount recovered does not reach the mj-nimum monetary of the
Court.

1,5
enforcerl
contractrr

1 6
f inn in
(Ex.  r rArr  '

l tr .  orRourkers characterization of the action as one rto
is technical ly incorrect-- i t  being one for ,breach of
and, as noted, sought a money judgment only.

It tr.  orRourke does not incrude the Fulfree & wekstein
h is  r is t ing of  emproyers or  profess ionar  associat ions

p p .  I - 2 ,  I - A 6 )  .
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"Lt') reflect ^tha!, sgch .appearance is pursuant to any order or
stipulation of substitut ion, ds New Yorl i ts Civi l  practice Law and
Rules reguire whenever there is a change of record counsel (cpLR
3 2 r _ ) .

l{r .  orRourkers fairure to. respond to that port ion of r-elg,
specifically asking the noninee to "describe in aetail the nature
of .your part icipationrr and also to state "(c) the individual name
Isic], addresses and telephone numbers of co-counselr conveys the
false impression that he was the sole attorney handling thE "i="
for .t t t :  plainti f  f  .  Mr. o I Rourke I s fai lurl  to dis-close tne
par!, icipation of the wekstein & Furfree f irm is furtnei
indicative of his lack of candor.

It must be noted that in representing Mrs. Surlak in the case
against her husband based on the separation agreement he
draf ted,  MF.  OtRourke hras v io la t ing b lack- Iet ter  law and
Disciprinary Rure DRs-l-ol-B mandating, surject to exceptions h;;;
inappl icable,  that :

rrA lawyer shall  not act, or accept employment
that conternplates the lawyerrs acting, i= an
advocate before any tribunal if the lawyer
know or it is obvious that the lawyer ought
to be called as a witness on behalf of tne
c l i e n t .  .  .  r r .

Under the extant circumstances, l{F. orRourke was ethically
disquali f ied frorn acting as counsel since he was a witness in th-e
case, having _not only been the attorney who drafted the "g.""r"rrt
for Mrs. surlak, but the only witnesJ to i ts executior, 

-when 
n"

met with the part ies on May iz, L973, and. they signed it  in his
presence (Ex.  r rJr r ) .  rndeed,  when he became counjer  o f  record,
Mr. orRourke h"9 already given testimony as an actual witness.
This was done via an af f idavit dated l lovember z, L97g, signea by
Mr. orRourke and subrnitted by the Wekstein & Fulfree f irrn i ;
suppor t  o f  Mrs.  sur lakrs summary judgrment  mot ion (Ex. ,or r )L7.  rn
that  a f f idav i t ,  Mr .  orRourke at tested to  mater iar  facts  to
support her clairns.

Following his submission of such testimonial aff idavlt and
notwithstanding _ ! i= unequivocar ethicar and regal duty t;
disquali fy hinself and his law f irrn from acting as c6unsel in the
case, Mr. orRourke acted as counsel in conduciing deposit ions of

L7 Mr.  orRourkers af f idav i t  (Ex.  'or )  re ferred to  records
of  h is  of f ice a l legedry refut ing Mr.  sur la i<,s  pos i t ion.  r t  may
be noted, however, that he produced no copie-s of his "r i"g"6
records in substantiat ion of Mrs. surlakis sunrmary juegne;i
mot ion.
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Mr. surrak and Mrs. surlak on June 19, Lg7g. He also conducted
thg January 28,1981 t r iar  for  Mrs.  surrak in  the rower cour t
and, thereafter, represented her on the appeal fron the lower
court decision referred to herein.

Mr. OfRourke misdescribes the disposit ion of the lower court by
saying that "Defendant won this tr iar action. ..  fr (emphasi-s
added). such statement is inaccurate. Mrs. surlakl the
plainti f f ,  @ the money judgrnent for her claimed arrears--the
complete rel ief she was suing for.

However, in addition to granting the money judgrrnent, what the
lower court did--which retl-ected directly 

- 
ufo., I{r. O I Rourke I s

draftsrnanship of the separation agreemenf and necessitated his
appeal on Mrs. Surlakts behalf to the Appellate Division--was to
null i fy the entire paragraph tNrNTHr piospectively because it
fai led _ to provide for the norrnal ernancipation Lontingencies
allowed by f l 'sle.

Mr.  OrRourke incorrect ly  s tates:

trThe Appelate (sic) Division reversed the
trial court, holding the defendant bound by
the sepafation agreernent, reqardless of his
former wife t s remarriage. r l

The -quoted underl ined words material ly misstate the Courtrs
l? lg i1 tg in-  i ts  dec is ion at  e5 AD2d .37L,  466 Nys2d 46L (2nd Dept ,
l -983)rv ,  dec id ing onry the quest ion of  whether  the husbanl ts

L8 Mr. orRourke became westchester county Executive during
t!". pendency of the surrak appeal, decided by the Appelrat6
Div is ion in  september l -993.  Ar though Mr.  o  rRourke 'J  br ie f
indicated that he would oralry argue for the Appelrant (Ex. ,M-
ltt),  neither tre nor anyone from his f irrn appearLa for argurnent,
and the appeal went in on submission. Mr. orRourke won reversai
for Mrs. surlak in a most questionable 3-2 decision.

19 [,{r. orRourke also does not dl-selose the fact that the
Appellate Division rendered p spl i t  decision, with two judges
d i s s e n t i n g ,  w h o  p a r e n t h e t i c a l l y  d e s c r i b e d  M r .  o ' R o u r k e r s
separation agreement as .tpoorly drafted". Arthough r-eLg
reguests r r the f ina l  d isposi t ion of  the caserr ,  Mr.  OtRourke a lso
fai ls to disclose that Mr. Surlak sought review in the Court of
Appears, which because of the two judge dissent was a matter of
r ight. Due to Mr. orRourkers_ having ry tnen moved on to the job
of county Executive, Mr. Furfree, then representing his wiie,
the former lvIrs. surlak, on the appeal, was able to nave i i
dismissed on the ground that the uotice.of Appear had not been
served on h is  f i r rn ,  but  on Mr.  orRourketJ-  law f i r rn .  The
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support obl igation ceased after the chirdren were legally
emancipated. The court rured it did not, due to the absenCe oi
such express l irnitat ion words in the agreement. rt  did @ -;t
the wife was entit led to support even after she remarriea. rnal
issue was not before the Appellate Division since the part ies
lrere not then divorced, there was no remarriage of the wiie, and
the wife made .ne . sugh crairn in the case betore the appeitate
Div is ion at  that  t inez0.

unquestionably, had the underl ined crystal-clear rangtrage,
appeared in the above-quoted Paragraph NfNTH and pan^[,enipff
ELEVENTH of the. separation aqreement, the later ensuing costly
and protracted litigation between the parties would not hive ueeir
necessary- fndeed, had the agreernent contained such clarity, Mr.
surrak, as he stated in our personal interview with himr';"; ; ;
would have signed it21.

Under the wifets post-agreement interpretation of Mr. OrRourkers
agreement, her unrepresented husband--a police off icer, of such
modest means that he herd two jobs in order to make his regui;;d
$0oo monthly support payments--was deemed to have volun€arily
agreed to surrender the unequivocal regal rights he would
otherwise have had to reduce or terminaf,e thai support when

disnissal was thus not on the merits and the cited Appellate
Division decision evaded review.

20 A separate lawsuit involving Paragraph ELEVENTH of the
agreement relative to the husbandrs asserted rignt to a sale of
the marital horne after the l-985 divorce was f inif fy resolved by
sett lement in L99L--nearly 15 vears from comirencement of
l i t igation between the surlaks in rgze--and nearry 20 vears
af ter  the agreement ts  execut ion.

2L Anthony Brrrton represented Mr. surrak on the appeal to
!h" Appellate Division of the case. rn a lengthy tLiephone
interview, Mr. Burton stated that the Surlak case n-ad resulted in
!h" expenditure of thousands and thousands of dollars by the
husband in l i t igation because of the differing interpretal ions
placed on Mr. orRourkers separation agreement UV the courtsr €ts
well as the part ies involved

It night be noted that Mr. orRourkers contj-nuing lack
of care and attention to detai l  is further reflected by the
obsolete j-nformation he provided for communication witli I{r.
Burton, his adverse counsel in the case. The f irm indic-ated-;y
Mr. orRourke for Mr. Burton no longer exists, having u""i . ,
dissolved in t-984, the terephone number and address l istediy-i ; :
orRourke for Mr.. Burton, being both superseded rong ago. I{r.
Burtonrs law off ices are now at L5O Broadway, New york, t i-ew york.
His  current  te lephone number is  (2 t2)  732-4850.
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foreseeable events, such as emancipation of the children and
remarriage of the wife, occurred.

A final obsenration is in order. At the tlrne Mrs. Surlak came to
Mr. orRourke, his off ice was rocated only a few doors away from
the law off ices of Wekstein & Fulfree on pondfield noaa in
Bronxvil le, New York. I t  is believed that Richard Fulfree and
!!r. orRourke had been friends for many years^ throuqh their conmon
polit ical activit ies in the city of ionfers22, aIJo their conmon
ernployer--when ur. orRourke was a yonkers councilman and Mr.
Fulfree an Assistant Corporation Counsel.

r t  i s  unce r ta in  p rec i se l y  when  R icha rd  Fu l f ree  became
romanticarly invorved with Mrs. surlak. rt  night be noted that
sometime after _the separation agreernent wal in place, Mr.
FuIfree, physical ly moved into the marital home--while the Surlak
chirdren were stirr l iving in their motherrs custody_.^ He l ived
in the marital horne for al-mgst ten years as her tover23 ""lii-in!
divorce took place in L98524. ouring al l  that t ime, Mr. surlak
was being called upon to continue his support payments--as shown
above, long after the childrenrs departure fron the home and even
af ter  the wi fers  renarr iage.

There are other aspects connected with this most disturbingt case,
suggesting addit ional areas of rsharp practice" by counsel for

22 A Gannett newspaper_ articre. by Ed Tagtiaferri, appearing
on August L6, 1989, incruded a pert inent aside to Mr.  ornourke, i
1aw pract ice,  ds weII  as his pol i t ical  af f i l iat ion:

rrAlthough conservative after the no-nonsense
wor ld of  the n i l i tary ,  orRourke sa id he
becarne a Republican purely by chance. He
had heard that tlre best way to establish a
pract ice was to  jo in  a pol i t ica l  par ty .  In
Yonkers at that tirne, the Democratic party
met infreguentJ-y and the GOp every week. rl

23 Mr. Surlak coutd have been protected
reguirement of support payments from that point
separa t i on  ag reemen t  i nc luded  the  co rnmon ty
cohabi ta t ionrr  c lause.

against the
on had the

used r ran t i -

24 The .separation agreement (Ex. rJr ) omitted any
provisions for.f i l ing of the agreement, and the agreement was not
f i led at the t ime of i ts execution in 1973. Thi; was comnented
upon by the lower court. rt may be noted that under the law of
the state of New york, a ,no-faultr conversion divorce *"=
obtainable one year after the date of f i l ing.
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Mrs. Surlak, which will not be addressed in this already lengthy
presentation.. such .aspects may be the subject of further
di-scussi-on at the live presentltion at the 

-upcoming 
pilii;

hear ings.

2.  TAPPAN MOTORS v.  VOLVO (Ex.  xArr r  p .8) :

Mr. OrRourke does not state what he considers the signif icance of
this case--other than the fact that frThis mattef was tr iedrl
successful ly rracross f i f teen (15) actual tr iar ^d_aysr, before a
Westchester Supreme Court judge, without a JuryZS.- We believe
that  what  is  t ru ly  s ign i f icant  are Mr.  b tRourkets  cr i t ica l
misstatements and omissions of material facts.

As to  the d isposi t ion of  the case,  Mr.  orRourke s tates:rrPlainti f f  was granted a permanent injunction and Defendantrs
counterc la im was d ismissedrr .  Mr.  orRourke does not  d isc lose tha i
!h" Appellate Division completely reversed the lower court
jgagrnelt by ttgt gnry -aenyi lief soughr by the
plainti f f ,  but also by reinstating the defendant's counterLlairn
in  i ts  order  dated Dgcember l -4 ,  i -9-81-  (Ex.  rp-2r) .  The Appel la te
Div is ionrs dec is ion in  that  case was repor ted as 85 AD2d 7z+,  444
NYs2d 938 and. aff irrned by the New york court of Appears. i trese
highly signif icant facts Mr. OrRourke also does n&- ai=clos;26::
notwithstanding your QLg specif ical ly requests Ee nominee tor rGive the c i ta t ions,  i f  the decis ions were repor ted. . . r .

Indeed, Mr. orRourkets atternpt to mask rrthe f inal disposit ion in
the caserr by his arrusion to r later appears in which r took no
part since I had become County ExecuCivett is plainty false "ra
misleading, as shown by the fol lowing facts:

( 1 )

(21 Mr. orRourke did participate in the appear, which resurted
in that Appertate Division defeat ror 

-nim. 
As shown by th;

pubr ished dec is ion  (Ex .  ,e t ,  p .  g3g) ,  Mr .  o rRourkers  
- r i= rn ,

25 At the tirne this case was brought before the westchester
Supreme Court, MF. OrRourke was Chairman of the Westchester
county Board of  .  Legisrators ( t -978-19821 ,  g iv ing r ise to  theperce?tion that his poli t ical inf luence t i i : i f i tate-a nis ravoraUie
decision at the lower court leverr ds welr as his abil i ty t;
obtain an ex parte TRo against Volvo before the action r.= L.,r"rt
commenced.

26 This  contrasts  wi th  Mr.  o fRourkefs  incrus ion of  the
citat ion to the reported Appellate Division decision i" S";Gk;surrak, reading to the inference that Mr. orRourke onry-suppG
requested information when it  is favorabre to hirn.
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orRourke & Locascio, is l isted as counser of record,. The
cover  page of  the Respondentrs  apper la te br ie f  (Ex.  rRr)
reflects the fact that l fr.  orRourke designated hinself .3
the attorney who would argue the case befbre the Appellate
D iv i s ion .

rt nay be further noted that Mr. orRourke failed to state, as e1.gfurther reguested, rrthe nature of thisl participation in €n"
caserr or that of his co-counsel. Although the name rrBarbara S.
Freesrf appears with his own on his Respondent|s brief as rof
counserr r  to  h is  f i l *  (Ex.  t t l t t ) ,  Mr .  orRoulke omi ts  any s tatement
as to their respective contributions.

rn connection with orar argument of the appear, the Appelrate
Div is ion order  (Ex.  ,p-2 ' )  accompanying i€s reversal  

-b f  
Mr.

o rRourke I s lower court victory, shows that arthough the
Appellantrs counser argued the appeal for Vorvo, counsLl for
Respondent Tappan Motors, rnc., orRourke & Locascio, rsubmittedrl
their case without the or4r. argunent their brief reguested (Ex.rrRrr ) . In discussing this rnost unusual circurnstance *itfr
Apperrantrs  counsel ,  Freder ick .whi tmer,  Esq. ,  o f  the New Jersey
law f irm of Pitney, Hardin, Kipp & szuchr- w€ learned that url
orRourke had missed the schedured oral argument, and that he
thereafter told Mr. whitrner he had ttfaired to diary i trr.

Mr. orRourkers direct personal knowledge of the Appellate
Division reversal order: may also be seen frbrn the annexed ietter,
da ted  June  7 ,  L982 ,  s igned  by .  Mr .  o rRourke  (Ex . i l p - l r r1 ,  show ing
that he himself placed it  on f i le with the County Clerkrs off ice
after i t  had been served on Volvors counsel.

rt shourd be noted that after Mr. orRourke took off ice as
westchester county Executive on January L, j_993, the law f inn of
cerrato,  sweer€y,  cohn,  s tahr  & vaccaro took over  the
representat ion of  Mr.  o tRourkers cr ient ,  Tappan Motors,  rnc.  As
noted hereinabove, that law f inn was Mr. OtRourkers tenant at 50
Hamirton Avenue, white plains, New york--the same building
housing the 1aw off ices of orRourke & LoCascio. The cerrato law
f irm, st i l l  located in downtown White plains (Ex. mHr , tr lrr ) ,thereafter carried .an appear to the court of Appeals--wnilrr
resulted in an- aff irmance of the aforesaid appelfJte Division
reversal. PlainIY, irrespective of whether or- not Mr. OrRourke
took part in rrthe later appealsr, he should have been abre to
suppry the addit ionar information requested by r-eL8's inquiry as
to "the f inal disposit ion of the caserr--had tre Ueen so dis-po='"a. 

-
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3 .  PEREIRA v .  HoMELfTE (Ex .  rA r ,  p .  g ) :

This is the onry cleraf ease27 identif ied by Mr. orRourke as
within the committee I s request for rrten most signif ican-
l i t igated matters which you personally hand1ed". Mr. o'Rourke
does not state his cri teria for including this case within tnit
category.

The facts set forth by lrlr. orRourke do not suggest anythlng more
lhan a garden va_riety rrproducts liabilityrr ca-se, presumaUty in
federar  cour t_ gnry by v i r tue of  d ivers i ty  o f  c i t izen=hip. '  n ;
constitut ional issues are mentioned or suggested. Since the case
hras sett led, i t  has no precedential value. Nor does Mr. OrRourke
proffer any. The amount of the sett lernent is not stated. It  nay
thus . be presumed not to have been extraordinFy in relation t;
the. injuries, which appear to have been rather substantial and
ser ious.

According to Dlr. orRourke, the case was sett led in october 19,
L?82.  Aga. in ,  Mr.  orRourke fa i rs  to  g ive deta i rs  in  response to
the .question, specif icalry . carl ing for ,the nature br your
par t ic ipat ion_i3 

_tn9 l i t igat ionrr  ana the t r ind iv idual  name 1s ic1 ,addresses, and telephone numbers of co-counselr.

The sore discernibre. importance of the case is that i t  gave Mr.
orRourke an opportunity to identify Anthony J. caputo, a werr-
known negligence lawyer, as his opposing counser tor reference
purposes in connection with his instant iuaiciar nomination.

rn a telephone interview of Mr. caputo on Monday, March 30, L9gz,
Mr. Caputo stated he no longer had any of the legal f i les' in ttr!
case of PereirA v. .Home1j-te. He did not know where they hrere
and suggested he night have turned thern- over to the ins-urance
company that had retained hirn on the case28. Mr. caputo further

27 The f i les in this case--the only one of the three cases
mentioned by Mr. OrRourke involving a fe-deral l i t igated rnatter--
are available for examination at itre Federal Reco-rds Center in
Bayonne, New Jersey'- Because of the distance j-nvolvedr w€ have
not had an opportunity to review these fires. As shown by the
correspondence re lat ive thereto (Ex.  ,s ' r ) ,  Mr .  orRourke tou ld
h-ave readily accp.ssed any other federal matters handled by hin by
the simple procedure therein set forth. rndeed, hre obtained tha
accession nurnber .by rnair from the u.s. Distr ict off ice on th;
Pereira case within ten days.

28 l l r .  caputo of  fered norrpossibi l i ty ' t--1a being the duty of
the confidential i ty of the f i les in
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stated he did not remember the name of the insurance company orthe anount of the settlenent.

During the conversation Mr._ caputo recalled having previously
been contacted as a ref erence concerning l, i l : o rRourke I snomination for a federal judgeship. He did- not speciri-"irv
recollect whether the call-er said he was with the ABA or the FBI;but he did rernember tell ing the caller that he considered I.{;.
OrRourke rra helluva good lawyerrf .

Mr- Caputo did not state whether he informed the i.ndividual
inguir ing about Mr. orRourke as to certain materiai- iacts bearin!
on his favorably-expressed opinion, which were subsequentrf
revealed by hin in the course of our conversation together-: I,{rl
Caputo admitted that he and Mr. Or-{ourke have been rgood friendsrl
fof. Tany years--and stirr are29. Both hav5 long beenpolit ical ly involved in westchester Republican party poii t ic=.
(Mr.  caputo I  s  son,  Bruce,  hras erected congressman f rom
Westchester and served from L974 to L976, and thdreafter was a
candidate for Lieutenant Governor of New york). rt  was in the
context of that discussion that Mr. Caputo also adnitted that he
is a rrgood fr iendrr and rrpersonal attor-neyr for Anthony Colavita.
He also stated that he currently represents Mr. cblavita in
pending l i t iqation.

rt should be noted that Mr. colavita enjoye_d the duar rore of
Chairman of the westchester Republican Party3o and State Chairnan
of ins Repubrican party untir he stepped down from the state
posit ion in June l-989. Part of t t i ;  consideration for t i i"
lgrinquishing the state chairmanship is believed to be Senator
DrAmators commitment to Mr. colavita-to norninate Mr. orRourke for
a federal judgeship.

According to newspaper reports in l_999 (Ex. trTtt),  Jonathan Bush,
the President I s brother, rrteamed up with Senaior DrAmator in
sol ic i t ing.Mr.  Colav i tars  res ignat ion f rorn the s tate Republ ican
Party chairmanship. Jonathan Bush I s involvernent wittr Mr.
Colavita would explain a White House nomination of Mr. orRourke,
a lawyer with no judiciar experience--without rear inquiry 

- i l i ;

f i les thernserves, even from the insurer who pays hin.

29 Mr. caputo, a practi t ioner for more than f i f ty years,
r ives in Bronxvil le, New york, where Mr. orRourke owi= 

-priml

commercial real estate in the heart of town and in whicli Mr.
orRourke mainta ined h is  law of f ices f rom l -96g to  19go (Ex.  rAr .
p .  2 ,  A 5 ) .

3o Mr. colavita has been chairman of the westchester
Republican county committee since i.979. rn september L985 heassumed the New york State chairmanship as well.
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hiF -gualif ications for such office3l, and in the face of
crit icism of Mr. orRourke concerning polit ical influence in
Westchester county government under tris- leadership. The June
1990 pubrished report of the New york state iornmission ;;
Government rntegrity, entit led: rhe glurfgd r,ine: party polit ic;
an9 Government in Westchester County32
evidence of the extent to which Mr. colavita and the nepirUiicai
Party have steadily gained control over Westchester County
government contracts and job patronage (Ex. rrV-lr '), unrestrained
b y  M r .  O r R o u r k e  ( E x .  t t V - 2 1 . ,  E x .  r r v - 3 i l ) .

Against the foregoing background, Mr. orRourkers response to the
senate Judic iary  commit teets  r r -e2.  (Ex.  rA i l ,  p .  13)  assumes
added signif icance.

I I -O2  (Ex .  r rA t r .  p .  131  reads  as  fo l l ows :

rrExplain how you wil l  resolve any potential
confl ict of interest, including the procedure
you wiII fol low in determining these areas of
c o n c e r n .  I d e n t i f y  t h e  c a t e g o r i e s  o f
l i t igation and f inancial arrangements that
are l ikely to present potential confl icts-
of- interest during your init ial service in
the  pos i t i on  to  wh ich  you  have  been
norninated. rl

Mr. OrRourke gives the fol lowing perfunctory answer:

ItWhile I .do not anticipate any specif ic areas
of confl ict-of- interest, I  wilJ-� endeavor to
avoid even the appearance of confl ict. I
wiII  fol low the guidelines of the canons of
j ud i c ia l  conduc t  re la t i ve  to  recusa l .  r l
(enphasis added)

such response fef rects not only this norninee r s l_ack of

31  As  shown  f  ro rn  the  annexed  re t te rs  and  faxed
communication- (Ex. "urr), we atternpted--without success--to secure
from the white House information as to the basis for i t ;
nominat ion of  Mr.  OtRourke.

3 2
Comrnittee
report.

our January 10, L992 letter to the senate Judiciary
(Ex.  r rCr t ,  pp.  4-5)  enc losed a bound copy of  that
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conpetence, but his apparent insensitivity to ethical concerns.
Mr. orRourkers statement that he does ,not anticipate invspecific areas of confl ict of interestrr is a shocEng admission
br_.hin--particurgrly in l ight of his rong invorvement as anofficial in both the legislative and exLcutive branches ofgovernment, where conflict of interest issues are constantly
ra ised.

Mr- orRourke purportedly does not recognize that his tenure asWestchester County Executive and as chairman of the Westchester
county Board of T,egislators would be a source of fegitiniie
concern to any litigant and lawyer involved in a case wherewestchester county is an adverse party to the litigatior, & ;iili
be affected by i t .

As a federal judge for the southern Distr ict of New york, Mr.
ofRourke wil l  be sitt ing in the very venue where confl icts tasea
on his governmenta_I and poli t ical t ies must inevitably arise.
Mr. o I Rourke I s fai lure to ttanticipaterr his conf l ict of interest
in those reasonably foreseeable situations suggests he would not
consider i t  inappropriate to sit  in the arrea6! exist int F;a";; i
court in whi.te prains (Ex. ,Hr) --or in the new and expanded
federar courthouse pranned for a site ten minutesr witking
dis tance f rom his  present  county Execut ive of f ices (Ex.  rH, ' ) .

The fact that Mr. orRourke does not ,anticipate, potential
confl ict of interest issues is an ominous indi lat ion that the
onus of raising them wiLr _ fal l  upon l i t igants, who may be
unaware of Mr. orRourkers background, and upon-theil  rawyersl wno
may be fearful of arousing his ire affecting future cases before
h in .

Because the process of judicial nomination is so cloaked in
confidential i ty, the specif ic background of federar judge- i ;
virtual ly unknown to most of the regal community, let alone the
members of the ray pubric coming before them. 

-rf 
Mr. orRourke

does not recognize the potential confl ict of interest--which he
crairns he does not--he wourd have no reason to make the
disclosure called for under the Code of Judicial Conduct. Such
disclosure rnight require him to acknowredge the poli t icar
connect ions responsib le for  h is  Ieg is la t i ie  and Lxecut ive
careers--as welr as for his nomination to a federar judgeship.

rt is in this context that Mr. orRourkers fai lure to properry
respond to rrr-e3 must be viewed. That guestion =p""ir i l" i i i ,
asked Mr- orRourke to set forth trthe circurnstances wti icn l-ed t;your  nominat ionrr .  Mr.  orRourkers fa i lure to  set  for th  h ispoli t ical activit ies as a relevant rrci-rcumstancer indicates that
as a s i t t ing judge,  .he wourd,  l ikewise,  not  d iscrose suchr rc i r cums tanc l , t  -  

t o  r i t i gan ts  be fo re  h im .  Nor  wourd  he
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necessari ly grant a recusar motion33 based upon his porit icar
t i e s .

POLTTTEAL REALTTIES T'NDERLYTNG JuDTCTAL NOUTNATTONS

As refrected by the guote .appearing in our November 20, 1991
let ter to the senate Judiciary. cornnit tee (Ex. rBr, p. 21 ,  Mr.
orRourkers judicia] nornination is openly regarded as 

-his 
reward

for  par ty  loyal ty34:

r rO r  Rourke.  .  .  sought  a yonkers or  county
judgeship while 6n the Board of Legislators,
from L973 to L993, but was blocked by yonkers
cOP off icials, who thought he was not enough
of a party man. After running unsuccessful ly
for governor in j .996 against Mario Cuomo,
OrRourke found speculation aplenty that the
cOp wou ld  reward  h in  w i th  a  fede ra l
j u q g e s h i p . - I  f  L o / 2 4 / s o  G a n n e t t ,  E d
Tagl ia fer r i l  s r

The  fac t  i s  t ha t  Mr .  o rRourke  r  s  l ong -s tand ing  Jud ic ia laspirations reguired demonstrated al legianc6 to the Relublican
Party and its leader, Anthony colavita--wnich he continuaii t-; ; ; ;

33 Unquestionably, the diff icult ies and cost involved in
both the _appellate and impeachment processes offer l i t t le real
accountabil i ty for non-compliance with the high standards ofjudiciat condirct expected oi al l  juages. The best assurance of
adherence to those standards is by rigorous pre-nomination .tta
pre-confirmation screening of arr judiciar cand]idates.

3 4
own lrords

such loyal ty to the party is refrected by Mr.  orRourkers
on November l-L , 1-9822

xrrve been a sordier in the Repubrican party and where
they send r€, I  wil l  go and f ight the battfe. " (Ex.
i lwr 

)

I t  is also reflected by !tr.  o'Rourkers gubernatorial candidacy
in 1,986 rrat coravita r s reguest when alr other viable Goi
cand ida tes  dec r ined  to  face  Mar io  cuomo. . . ,  (Ex .  rT -2 r )  .

35 ft may be noted that the GoP has also rewarded Irlichael
Kavanaugh for his run for l ieutenant governor in l-9g6--the same
year that Mr. orRourke ran _ for governor. Mr. Kavanaughrs
nominat ion,  l ike Mr.  o tRourkers,  was in i t ia ted by seni tor
D I Anato and is presently pending before the senate Judiciary- comnittee.
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throughout his years and years of poli t icar activity36.

Mr. colavitats control of judicial nominations3T for state courtjudgeships was documented by the Ninth Judiciat committee in tw;
regar cases it  spearheaded in l_990 and L99l_, castracan v.
colavita and sady v. Murphy. The odyssey of those c-EEE-trrrough
the state courts reflects the very reason why poli t icians seef fo
control the courts: once. they do, the pattr is cleared for
poli t ical decision-rnaking3S .

we see nothing in Mr. orRourkers instant response to rr-e2 or
his past behavior to inspire public confidence tnat as a judg" h;

35 As reported by a December L5, L982 Gannett art icle (Ex.rrXrr), the vote by Repubrican readers tnrowinffiElr support to
Mr- orRourke for, the posit ion of interim county nxecuti ie rwas
unanimous and fol lowedr ds i f  by script, the r-ecommendation of
pa r t y  cha i rman  An thony  J .  Co lav i t a . . . n .

For his part, Mr. OrRourke pledged: rrAn administration
that is aware of the strong part the party plays. rr

37  r t may be noted that the New york state commission on
_fntegr i ty.  was charged with invest igat ing theGovernment

procedures for selection of judges in New york state. rts
report,
Elections in New york State, issued on May 19,  L998,  s tated-

r rOur  invest igat ion has shown that  the
election of Suprerne Court justices and judges
of courts of l_inited jurisdict ion is so
intertwined with party poli t ics that the
p rocess  v io la tes . . . p r i nc ip les  bas i c  t o  ou r
ideal  o f  an independent  jud ic iary . . .E lect ive
systems. .. . in grant, ing control over judgeships
to poli t ical party Ieaders in the various
parts of the state, have rnade service and
influence within party organizations usually
a  p re regu is i t e  t o  ob ta in ing  a  j udgesh ip . . . n
(Ggyernment Ethics Reforrn for the i99Os: The

s
a t  p .

The Cornmission recommended t\" complete overhaul of the present
system of judicial elections in New york.

38 The extraordinary story of what the state courts did to
those two precedent-sett ing cases is described rnore ful ly in our
recent letter to the members of Governor Cuomots Task Force on
Jud ic ia l  D i ve rs i t y  (Ex .  r rY r r ) .
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would dj-vorce hirnself from his poli t ical relationships and that
he wourd absta in f ron the .  por i t ic ianr  q rgo lden r t ] rer r  ,  i . ; .  ;trreward your friends and punish your enemiesri.

Indeed, even while his very nomination was before the president,
Mr. orRourke demonstrated the vindict ive manner in which h;
exercises power--unconstrained by the rappearanceil  of his
behavior or its effect upon the conrnunity.

Mr- orRourkers public display of his intemperate behavior should
be of -part icular interest to the Senate Judiciary Committee
s ince i t  not  onry reveals  Mr.  orRourkers d isregard for  therrappearancerr of his actions, but arso the public lerception of
Senator DrAmators reconmendation of Mr. orRourke ior a federaljudgeship.

Throughout 199L, i t  was reported that Itbehind-the-scenesrl
poli t ical forces ltere inf luenCing Mr. orRourke in connection
with the vacant post of Cornmissioner of the Westchester County
Medical Center. Senator DrArnators recommendation of Mr. O'Rourke
for a federar judgeship in gctober i-990 was seen by the public at
large as connected with his recommendation to Mr. orRourke in
septenber l-990 of a candidate for that vacant hospital post (Ex.t rTn )  .

The cynicism reflected by such perception was no doubt fueled by
two facts:

(a) Senator DtAmatots reconmendation of Mr. OrRourke for a
federal judgeship came less than five months after the
spotl ight was pu! gn job patronage at nye erayrana, a county
recreationar faci l i ty, by the June l_990 nep6rt of the New
York state commission on Government rntegrity. (Ex. rcr, p.
a)  i  and

(b) the Westchester County Medical Center, with its quarter
of  a  b i l l ion dol lar  budget  and 31600 workers on the county
payrol l '  represents the largest "potential patronage mil l i
in  Westchester  (Ex.  r rdAn;  .

rn response to pressure by the public, media, and individuals
connected with the westchester county Medicar center, Mr.
orRourke established a screening process 1o f i l l  the commissioner
vacancy. At a cost of $50r0oo to westchester county taxpayers, a
head-hunli .g agency was engaged to submit a l ist of-candidites'to
a selection committee. rn turn, the selection comrnittee vras t;
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screen the Iist of candidates and reconnend at least three
candidates to  Mr.  o fRourke for  h is  f ina l  dec is ion.

The headhuntingr agency did, in fact, forward to the selection
committee a l ist of ten names. The serection committee--
composed of four of Mr. OrRourkers own senior staffers, together
with Dr. Sanuel Kasoff, oD behalf of tne Meaicat eoard and Carol
Farkasr oD behalf of the Hospital Advisory Board--reviewed the
gualif ications of the candidates.

By unanimous vote, the serection committee passed on to Mr.
orRourke their reconmendations as to the three rMost euali f iedtr
candidates. Thereafter, Mr. orRourke overrode the screening
process he had put in prace and jett isoned a credentiar h;
himserf had laid down as a sine quJ non for any nominee, i . ; .
prior experience as a Chief Executive Off icer of 

-a 
hospital (nx.t tPB") .  rndeed,  in  choosing Mack car ter ,  Mr.  orRourk6 not  dnry

picked a man who ltas not one of the three finalists recommended
by his own serection committee, but a man who that very
committee had_ Fna+ipou.sry, found not qualified for the post roi
reasons including his lack of the afoiernentioned job re{t ir"^"n-
( E x .  r r J J n ,  p a r a .  9 ) .

Since Mr. orRourkers appointment of IrIr.  Carter was not based upon
object ive evaluat ion of  h is  guar i f icat ions,  incruding j "u
experience (Ex. rrccrr) r the appointrnent imrnediatety fuf i i f iea
fears that  were current  ar l  a Io^ng,  i .e . ,  that  por i€ icar  forces
$rere in control of the situation3g.

By le t ter ,  dated september L6,  1991 (Ex.  , tDDr, ) ,  the westchester
county Medical centerrs Advisory Board, chaired-uy caror Farkas,
set forth their concerns about Mr. Carterrs nomination to th;
westchester county Board of. Legislators. After outl ining Mr.
Car terrs  lack of  essent ia l  job exper ience,  the le t ter  s tated nwe
unanimousry f  ee l  that  a t  the present  t i rne Mr.  car ter  I  s
appointment is not in the best interests of the County and its
t a x p a y e r s . . . r r .

Th" .  Advisory Boardrs le t ter ,  l is t ing Mr.  orRourke as an
indicated recipient, closed with the fol l-owing observation:

rrrt should be noted that the county Executive himserf
estabrished a search comrnittee, at which four of thE
six members were from his own staff.  The committee was
empowered to make recommendations for the position of

39 We were informed by a senior member of the Westchester
county Medicar center staf f that irnrnediatery prior to th;
appointment, ? meeting was held between Mr. orRourke, Mr. carter
and Mr.  Colav i ta .
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commissi_oner.based upon quarif ications set by both the
county Executive and th9 Hospitar Advisory ioard and,
from which, Mr. orRourke would make hi; selection.
That cornmittee interviewed Mr. carter and did not
recommend hin. By selecting Mr. carter, Mr. orRourke
has  d i sca rded  the  ve ry  se lec t i on  p rocedure  he
established. If  he was dissatisf ied wi-tfr candidates
submitted to hirn it wourd have been more appropriate to
ask his cornmittee to continue the search ina iresent a
d i f ferent  s la te for  h is  considerat ion. r  (Ex.  i lDDr,  p .
2)  (emphasis  in  the or ig ina l )

t{r- o I Rourke I s response to the legitirnate concerns of the
Advisory Board--al l  of whose mernbelrs are cit izens of the
cornmunity, serving without pay--hras to send each of its L3
current members by Federal Express "Priority Mailrr (at taxpayersa
expense) the forlowing two-paragraph cornmunl-cation in*. r,B!,, j  :

rrl have received a copy of your letter of
S e p t e m b e r  L 6 ,  l _ 9 9  j _  t o  t n e  B o a r d  o f
Legislators regarding ny appointment of Mack
L. Carter to be Commissioner of Hospitals.

Considering -the posit ion you have taken, f
cannot inagine your being able to fulf i l I
your responsibi l i t ies under the Charter to
advise me and the Commissioner of Hospitals.
Accordingly, I  would welcorne your resignation
from the westchester county Medical center
Hospital Advisory Board. I;  order to assist
you, a letter is enclosed for your signature
along with a post-paid return envelope.rr

Mr. o I Rourke t s _ p.eremptory demand for en masse resignations of
the Hospital Advisory Boird was featureT- in-ar-front-page banner
headrine Gannett newspaper story on september L9, r-ggr (Ex.rrFFrr). An apt comment contained therein is made by Dr. George
Reed, chairman of the westchester county Medicar n6ard, who i,guoted,  as fo l lows:

r r r f  t h ink  i t r s .  a  ve ry  poo r  d i sp lay  o f
dernocracy in action, r he said of O,nou-rke t s
response.  r I  th ink i t 's  a  rather  shocking
disp lay of  lack of  jud ic ia l  temperament . r r r

The forrowing week, l{r. orRourke gave equarly devastating
evidence of his vindict ive nature ry the fol iowing qr;a;e
retaliatory response to the Advisory Board, whose members had notyet  res igned per  h is  ind icated d i rect ion:

rrl I Il make sure none of them ever sen/es
Westchester County again in any capacity. r l
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( E x ' r r G G r r )

Mr. ofRourkers open expression of such vengeance gave noconsiderat ion-  to : .  (a)  the years of  devoted,  r r , "or i " r ,sated serv ice
rendered by the c i t izen members of  the Hospi ta l  e-oard (Ex.  nHHn).
(b) the devastating irnpact of such a vindict ive rea"i ion uV t ire
County Execut ive upon the comnuni ty  (Ex.  " t t r r ) i  and (c)  tne-good
and suff icient basis for concern about the nomination od an
unqualif ied candidate and the public perception that merit was
being subordinated to extraneous poli l ical considerations (i l :i lJJr 

) .

rndeed,  on January 8,  L992,  for lowing Mr.  car ter rs  conf i rmat ion
as commissioner by the westchester county Board of r,egisr- i"; ; ;
Mr. orRourke announced he would not reappoint the aavisoiy
Boardrs chaj-rman, caror Farkas and its vice-chairman, Arthur
Litt ,  to continue on the Advisory Board (Ex. ' '116,' f .  Both Ms.
Farkas and Mr. Litt  had each served on ine Hospital aavisory
Board for twelve years.

Mr. orRourkers insensit ivity and unconcern with the pubric
perception that he was retariat ing against Ms. Farkas aria Mr.
Litt  for their opposit iot-To- nis aomination of Mr. carter was
made the subject of unfavorable pubricity, including a January 9,
1'992 Gannett editoriar, toIRourke Bungres in Dropping 

-Two

Hospital Board Membersr'--which also renarked upon his-lef6ction
of  a  new chai rman for  the Hospi tar  Advisory goaid (Ex.  ,LLr) .

Such adverse cornment did nothing to restrain Mr. OrRourkers
crass behavior, highlighted in his subseguent response to a
letter sent him by Richard Berenson (Ex. r ipn4, 1 , who served on
the Advisory Board for six years. Indeed, the cynicisrn "" i=Ling
throughout l-991 has given way to complete demori l ization. Thi;
is  ep i torn ized in  the recent  res ignal ion of  E l ren popper ,  who,
l ike Ms. Farkas and Mr. Lit,  alsg gave twelve years of votlntary
serv ice to  the Hospi tar  Advisory Board.  Her  ret ter  o i
res ignat ion ref lects  the negat ive mood Mr.  OrRourke 's  act ions
have engendered (Ex.  r rNNrr) .

Further Disregard for the Appearance of rmprorrrlety

Even before the members of the Hospital Advisory Board wrote i ts
le t ter  to  the county Board of  Legis la tors  and Mr.  orRourke,  in
response, demanded their resignatj-ons--other actions by Mr.
orRourke as Westchesterrs  top execut ive of f icer  caused doubt
that  Mr.  orRourke could be a v iab le nominee for  a  federa ljudgeship.  As s tated by a Gannet t  ed i tor iar  (Ex.  ' 'ogrr )  !

rr l f  a nan cannot competently administer
county government, can he be entrusted with
the  respons ib i l i t i es  o f  j ud i c ia l  o f f i ce?
That is a question that must weigh heavily
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within the Bush administration. If  ! [r.
OrRourkers name should be reported out,
none the less ,  t hen  the  Sena te  Jud ic ia ry
Comnittee wil l  be asking the same guestion.r l

Since the White House has fai led to respond to our inquir ies
(Ex. 'U").r w€ are unable to ascertain whether and to what extent
the President considered certain rnatters that came to l ight i1
the months inmediat,eJy preceding his nomination of Mr. orRourke.
The most noteworthy+u involved Mr. OrRourkers repeated signing of
waiver applications to enable Westchesterrs police commissi5ner
Anthony Mosca to col lect a New york city pension while gett ing
his county salary. This was done on the-required representatioi
that other quarified candidates for the jbn, not reguiring a
waiver, could not be found. rn factr dS Mr. orRouike raler
admitted to the Gannett newspapers, no job searches had been made
by the county for eight years. Despite this clear violation of
state law result ing from his false and misleading statement, Mr.
orRourke, nonetheress, refused to accept responJibir i ty for his
improper actions, and was quoted in tne piess as siyingt ni
s tand by what  I  s ignedr t  (Ex.  r rPPrr) .

It may be noted that Cornmissioner I'tosca had hirnself previously
caused an erosion_ of public confidence by interfering with tha
prosecution of a drug case involving a fr iendts son. The manner
in which Mr. otRourke dealt with that situation not only became
the subject of press attention (Ex. rreerr) ,  but has continued to
have an ef fect  on the pubr ic  percept ion of  Mr.  orRourkers
administration and his f i tness for a iu-aiciat post. The rernarks
by Michael J. Reynolds, the sole Republican rnember of the Board
of Trustees in the Virrage of Tarrytown, were recorded in the
Minutes of  i ts  september L6,  L99i -  Bol rd Meet ing (Ex.  'RRr) .  Mr.
Reynords, a former porice off icer, summed up his feerings as
fo l l ows :

n. . . I  nust  quest ion t r l r .  OrRourkers commitment
to what he hinself cal ls the war on drugs.
For example did Mr. O'Rourke provide his ownrbest efforts in 1aw enforcementr when he let
h i s  own  appo in ted  po l i ce  commiss ione r ,
Anthony Mosca, keep his job after that man
interfered with the arrest of a man accused
of drug dealing? The State Ethics Commission
ca l l ed  Mosca rs  conduc t ,  and  I  guo te ,  r . . . a
gross departure from acceptable professional
s t a n d a r d s . . . C i t i z e n s  m a y  c o n c l u d e  t h a t
justice in Westchester County depends on wh;

40 rndeed,  Gannet t Is  g / ] '2 /gL edi tor ia l  (Ex.  roon)  f ramed
the fo l lowing words at  i ts  center :  rHi -s  [orRourke,s ]  handr in j  o i
Mosca pension n ight  in terest  U.S.  senator i , t .
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vou know. an attilude which in turn breeds

cr i rn ina l  j  us t i ce  sys tem.
leg is la to rs  and o thers
r e  s  j -  g n a t  i  o n ,  O  I  R o u r k e ,  a s s u r n i n g  t h e
untouchable majesty of the federal judge he
h ran ts  to  be ,  de f i ed  then  a l l .  . . . r 1

we respectfully subnit that the foregoing three-dimensional
p o r t r a i t  o f  M r .  o r R o u r k e ,  p l a c i n g  

-  
i n  

-  
s h a r p  f o c u s  h i sf f  compe-tencerr  ,  "  charact€f  r r ,  and r r temperamentr ;  more than

suff iciently demonstrates his deficiency in arr thrie areas.

rn the interest of completeness, w€ wirr, nonetheress, also
address the balance of  Mr.  orRourkers responses to  the Senate
Judiciary questionnaire. Before doing so, howeverr w€ wish to
offer some observations as to the appall ing deficiencies of ther rsc reen ing  p rocess r t ,  wh ich  pe rn - i t t ed  th i s  i napp rop r ia te
nornination to reach the presidenf, as werl as the senate.

FAILURE OF THE SCREENING PROCESS

As stated in the recently published report of the Senate Task
Force on the Confirmation process:

rrThe most cri t ical evaluation of potential
nominees occurs before submission- to the
Senate. If  the process functions properly,
unsuitable candidates wil l  be screenea out Uy
the president before they are nom.inated. Tha
responsibi l i ty for screening nominees I ies
first and foremost with the president and
his adninistration. Their investigation must
be thorough and conplete. It is not in the
interest of any party for unfit  candidates to
be nominated,  wi th  the Senate le f t  to
identify and reject such an unfit  nominee.l
(pp. LL-L2) (emphasis in the original)

The nomination of Andrew orRourke by President Bush should be
Iooked upon as rra case studyrr demonstrating that rthe processrl
does not function 'properryr. This conclusion is further
suppor ted by anarys is  of  Mr.  orRourkers response to r r r -e3 (Ex.f f A f r ,  p .  L 2 ) .

I I I-Q3 expresses the Senate Judiciary Committeers concern for
proper pre-nomination screening. That guestion makes the
fo l lowing speci f ic  ingui ry :

I When County
demanded Uoscars
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rr ls there a selection commission in your
jurisdict ion to recommend candidates for
nomination t,o the federal courts? If so, did
i t  recornmend your  norn inat ion? p iease
descr ibe your  exper ience in  the ent i re
judicial selection process, frorn beginning to
end (including the circunstances which tea to
your nornination and interviews in which you
part icipated. r l

Mr .  OrRourkers scant  answer is  as fo l lows:

nr appeared before the judicial screening
committee of Senator Alfonse DrAmato i;
January of this year; I  was found quali f ied
by the committee. I also appeared before the
cornmittee on the Judiciary of the Association
of the Bar of the City of the Bar of the City
of  New York,  a lso in  January 199j - .  To my
knowledge, there has been no f inding by saia
committee. I met with several nembers bt tne
U. s. Attorney General I  s staf f  in May j,ggL,
and have been f i l l ing out forms as reguired.
Also, I have been interviewed by Uottr the
Federal Bureau of fnvestigation (FBI) and
the Amer ican Bar  Associat ion. t r  (Ex.  r rar ,  p .
L 2 ,  I I I - A 3 )

Mr. orRourkers. response notably does not describer ES the Senate
Judiciary Conrnittee form requests, t t the entire judicial selection
process, from beginning to endtt. Nor does Mr-. orRourke at al l
comply with thg requirement t-lrat he disclose rrthe circu.=l.n"es
which led to  [h is ]  nominagisnrr4 l - .

A.  Senator  DrArnators Recommendat ion of  th is
Nomination to president Bush

Mr. orRourkers init ial statement that he appeared before Senator
DrAmators judicial screening comrnittee rr in January of this yearu
raises an immediate question since Mr. o rRourke I s cornp-leted
guestionnaire is dated January 10, ] '992. I{r.  orRourke is
tlereby stating that he was interviewed that very month--
f i f teen months after Senator DrAmators proposed nomin-ation and

4L In support of the fact that lrtr.  otRourke's unsueeessful
gubernatorial run against Mario cuomo in L9g6 was a rel_evantrrcircumstancerr leading to his reconmendation by Senator DrAmato,
we note that Senator DrAmato also recommended Mlchael Kavanaughrs
name to president Bush for nomination for a federal c5urtjudgeship.  Mr.  Kavanaugh was Mr.  orRourkers running mate in  1996
as the Republican party candidate for Lieutenant-Goiernor.

3 0



two months after his nornination by president Bush.

From the next sentence in I{r.  orRourkers response we are led to
believe that the date on which Mr. orRourke was interviewea ;t
senator DrAmators screening committee was not January Lg92, but
January l-99L. Assuming that were so, Mr. orRourker-s inte'rview
took  p lace  th ree  non ths  a f te r  i ena to r  D fAmato rs  pub l i c
recommendation of his name in october l_990.

As shown from our faxed and nailed correspondence (Ex. Issfr) rsenator D rArnato I s of f  ice h?=. total ly . ignored and refused toconply with ouq many inquiries sp
seeking information:

rrderineating the process by which senator
DrAmato made his reconmendation--incruding
who proposed Mr. OrRourkers name to tha
senator--and any and al l  support ing materials
reviewed by the senatorrs judiciar screening
panel, dS to whose membership we also wish an
ident , i f icat ion.  i l  (Ex.  nSS_1r-  p .  2)

To date, the only information we have relative to the foregoing
reguest has come not from senator DrAmators off ice, but rr6n . i
Associated press news story appearing in the rotat press on
December 13,  l -991-  (Ex.  rTTrr ) .  That  ar t ic le  refers  to  t t re  fact
that Michael Arrnstrong, Esq. is a member of Senator DrAmatorsjudiciar screening cornnittee as well as rD rAmato I s p"r"o1.i
attorney for more than a decader. According to that news story,
senator DrArnato owes Mr. Armstrong money f-or legal fees due i;
connection with his defense of tne Senator before the Senate
Ethics Committee against charges of having conducted his off ice
in an inappropriate manner in violation of senate rules.

cert_ainry, to constitute a screening panel with members
confricted in interest, by reason of thei i  r l tat ionship r iah ah;
nominator gives r ise to an ,appearance of impropri-Ly,,-. This ispart icural ly so wherer dS nere, the senitoi r ir l t  publiclv
heralds his recommendation of a judicial canaiaatE4rb"f" i" 

-ni ' ,

screening panel has even conducted its evaluation. We believe it
l ikely that Senator DrAmato felt secure in the belief that his
screening panel would not embarrass hin by subsequently t inaing

42 Accordl-ng to an october 24, l99o Gannett news story by
Ed Tagl ia fer r i :

rrDrAmato expressed confidence that the two-
!-"* county executive would make it through
the rev iew process,  rg iven Andy OrRourkers
record both in government and public service
and as a f ine at torney ' r .  (a t  p .  9)
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the Senatorrs  announced choice to  be unf i t43.

ft should be obvious that the value of a rating by a cornmittee
whose nenbership and procedures are unknown 

- 
i; necessarily

dininished by such facts. consequently, the Ninth Judiciar
Committee was astounded to learn that the Senate Judiciary
cornmittee itself possesses no inforrnation about the compositioir
of  senator  DrAmators screening panel  or  i ts  procedures--and,  in
fact, does not even reguest such data from nolninating Senators.

We srere further informed thatr dS a general practice, the Senate
Judiciary Committee receives no information is to the basis "p""
which senators make their recommendations for judgeshif= l"a-""
information as to the basis upon which the pr6sident makes hisjud ic ia l  nominat ions.

These facts are further reflected in our January 10, Lggz letter
to  you (Ex.  1 'c" ,  p .  3 :  para L)  and in  your  s igned le t ter
response,  dated January 30,  l99Z (Ex.  r rUU") ,  s ta t ing:

r r .  .  .  the commit tee I  s  involvernent  .wi th  a
nomination begins only after the nomination
has been made and subrnitted to the Senate.
Therefore, your inquir ies about the serection
of  l t r .  OtRourke for  th is  pos i t ion--a process
in which the Judiciary Cornnittee is not
involved--should be d i rected to  sena6i
D I Amato I s of f  ice and the White House. r l
(emphasis in the originat)

Although we directly guoted this very statement from you in our
February 25, 1,992 retter to president Bush (Ex. nu-2rr;---the white
House, l ike senator DrAmato, has also total iy ignored our several
written reguests for the aforesaia uasffi

rn view of this documented failure and refusal of the l{hite House
and Senator DrAmato to answer our legit inate inguir ies about Mr.
orRourkers nomination, i t  is of even greater infortance that Mr.
orRourke be calred upon to properly lnswer the rast port ion of
the committeers guestion reguesting a descript ion of:

r r . . . t he  en t i re  j ud i c ia l  se lec t i on  p rocess ,
f  ro rn  beg inn ing  to  end  (  i nc lud ing  the
circumstances which Ied to your noni-nation

to the rrafter-the-factr screening process
DrAmators jud ic ia l  screening cbnmit tee,
counterpart commj_ttee screens judiciai
S  e n a t o r  M o y n  j - h a n  m a k e s  a n y  p u b l  i c

43 rn contrast
employed by Senator
S e n a t o r  M o y n i h a n r s
c a n d i d a t e s  b e f o r e
reconmendation.
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and interviews in which you participated. r

fhe Ninth Judicial Connittee has been unable to ascertain
critical inforrnation relative to the year I s tirne between senator
DrAmators october L990 reconmendation and the November L99l_ date
on which the Pres ident  sent  Mr.  orRourkers nominat ion to  the
Senate. A detai led rrFreedon of Infornationrr request has recently
been made upon the Justice Department (Ex. rryyrf.

The Role Played by the American Bar Association
(The ABA)

rt is our understanding that the Justice Department
information-gathering function for the pres-ident.
Iaunches the FBI investigation, but ruti l izesrl
evaluate the prospective nominee.

I{e believe siqli_frircant- _questions arise as to the role being
played by the ABA++. Arthough the ABA's position vis-a-vis th6
senate Judiciary comrnittee is that rrconfidentiarity_ js a
cornerstone of the Committeers effective operationn (Ex. rWWrf r p.
2), the ABA does not take that position relative tb its .atnl"
!t9" exchange of information with the Justice Department. The
fol lowing excerpts are from the ABArs own booklet, enti t led:

rrThe Attqrnev Geqeral r s off ice sends to each
proFpective ngminee a comprehensive ABA-
designed questionnaire (ca1led the rpersonal
Data Questionnairet) that seeks wide-ranging
information related to f i tness for judi; iai
serv ice.  The responses are sent  to  the U.S.
Departrnent of Justice, the ABA Committee
Chair  and the c i rcu i t  mernber . . .  (p .  4)

...The circuit member prepares a written
informal  repor t  to  the Chai r . . . the Chai r
discusses the informal report, with the
A t t o r n e y  G e n e r a l t s  o f f i c e . . .  ( p .  5 )

44 we arso berieve that changes made by the ABA in i ts
screening process, pursuant to presiures exert ld upon it  by in"
Justice Departrnent (Ex. rraAA-1rrj  ,  have faci l i tated selecti6n of
mediocre and unfit  nominees by the president.

B .

assumes the
It not only
the ABA to
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a a a

requests, the circuit member prepares a
fo rmal  o r  f ina l  repor t . . .  (p .  e14f

The Chair confidential ly advises the off ice

r a t i n g . . .  ( p .  6 )

f f the Cornrnittee has
nominee rNot  eual i f ied,

nrospective nominee. Only
has a President decided to
found rNot Qualif ied" by
(p .  7 )  (Ex .  r rAAr r ,  emphas is

found a prospective
I the cruestion arises

in rare instances
nominate a person

the  Commi t tee . . . r t
added)

Although the ABA affords the Justice Department a copy of Mr.
of Rourkers compreted ABA guestionnaire (nx. , !{wr, p. [ f  ,  hre are
inforned that no copy of the nominee's completed {udstion'naire- is
supplied to the Senate Judiciary CornrnitteL. tndled, because of
the ABA|s asser t ion of  r rconf ident ia l i ty" ,  the extent  o f  the ABAIs
contribution to the Senate Judiciary 

- 
Cornrnittee I s evaluation of

Mr. orRourke is a rrbare-bones^rr ratingr.without any accompanying
exposi t ion--even by way of  expla in ing the b is is  16r  

' t I ; :

O rRourke rs  r rNo t  Qua l i f i ed t t  m ino r i t y  ra t i ng  (Ex .  mcr r ,  p .  3 ) .

We have verified that the rating of the ABAfs Standing Cornrnittee
on Federal Judiciary $tas transmitted to the Senati Judiciary
comnittee on November L2, l-99 l--the same day as the presidenl
sent'  Mr. orRourkers name to the Senate Judiciary Comrnittee. In
pert inent part, the ABAts letter stated:

rrA substantial rnajority of our Cornmittee is
of  the opin ion that  Mr.  OrRourke is  eual i f ied
for this appointment. A rninority found hirn
to be Not  Qual i f  ied.  t t

That ABA rating of rrNot Qualif iedtt means that an unidentif ied
number of the ABA Judiciary Cornmittee members believed that Mr.
orRourke rrdoes not meet the Committeers standards with regard to
integrity, professional competence or judicial temperlmentr,
which categories form the predicate for a favorable rating. 

-rt

also means that President Bush nominated him notwithstandinL such

45 rt may be
seeks information
Department and the
2 )

noted that our Freedorn of fnformation reguest
as to the contacts between the .luJtice

ABA re lat ive to  th is  nominat ion (Ex.  r rWtt ,  p .
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unfavorable f inding by the aforesaid "minorityrr46.

The Ninth Judicial committp,e has ful ly documented the validity of
th9. rninority view expressed by the aga Standing cornmittee on'the
Judiciary. Since the Senate Judiciary Committee guestionnaire is
virtual ly identical to the ABA r s form (Ex. rrprJ , there is no
reason to believe that Mr. OrRourke provided any nore or better
inforrnation to the ABA and the Justice Depirtment than he
thereafter provided to the Senate Judiciary Committee. Given
these facts, w€ believe that the Senate Judiciary Comrnittee must
conduct a ful l-scale investigation into the basis for the ABArsrfQualif ied" rating expressed by the majority view of j-ts Standing
Committee on Federal Judiciary.

c. The Association of the Bar of the city of New york
(The city Bar)

with respect to Mr. orRourkers stated appearance before the
Cornrnittee on the Judiciary of the association of the Bar of the
city of New York, which he clairns took prace on January l_991_, and
his statement as of a year later that trto my knowledge there has
been no f inding by sai.d Comrnitteerr, we rnade di l igent ef forts to
verify such statementsa /. The city Bar has refused to provide
the most minimal confirmation we requested as to:

(1) whether or not i t  rated Mr. OrRourke; and

(2) whether, and if  Sor when Mr. otRourke sras notif ied of
such rating.

Annexed hereto are copies of the relevant correspondence (Ex.ff XX[, including a March 5 | L992 letter from the prel ident of the
City Bar, Conrad Harper, stating:

rrThe Association conducts evaluations of

46 r t  would appear  that  the whi te  House does not
necessari ly disclose information of an adverse nature obtained
during the course of i ts investigations to the Senate Judiciary
Committee. (RePort of the Task Force on the Confirmation processl
L 2 / L 8 / 9 L ,  p .  1 3 )

47 Mr. orRourke did not indicate any comparabre facts
relative to the ABArs screening of hin. HJ neither identif ies
the date on which he was interviewed by the ABA's standing
cornmittee on Federal Judiciary nor i ts rating of him. rt may b6
noted, however, that as of January lo, l-992--the date wnicn
appears  on  the  pub r i c  po r t i on  o f  h i s  sena te  Jud ic ia ry
Ques t i onna i re - -Mr .  o  tRourke  had  knowredge  o f  t he  ABAr ;
najority/ninority rating since he presumably received the ABA's
Novernber L2, L992 letter which named him as a recipient.
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j u d i c i a l  c a n d i d a t e s ,  i n c t u d i n g  i t s
i n v _ e . s t i g a t i o n s  a n d  d e l _  i b e r a t i o n i ,  i n
confidence. fn accordance with this policy,
the Association does not make public any
information regarding the status oi review of
particular nominees. Our recommendations on

pEpper appo,int ing authorit ies. .  . ' .  (Ex. rr1y.
2")  (emphasis  added)

Although we initiarly understood that the senate Judiciary
committee did not possess any rating from the cily Bar relative
to  Mr .  o IRourke Is  nominat ion  (Ex .  ,c , ,  p .  4 )48 ,  your  ch ie f
Norninations counser has informed us that tne Senatd .ruaiciiiy
Committeers position is that it cannot, in fact, disclose whether
tl. city Bar transmitted a rating for Mr. o'Rourke--unless the
City Bar gives i t  perrnission to do so. (Ex. nyyr) .

we find such position inconsistent with the inclusion of guestion
Irr-Q3 in th; pqbl.ic nortion of tne ienate Judiciary Commj-ttee
guestionnaire, plainly reflecting its view that the pubric is
entit led to a response from the nominee to the specif ic Fti""i

rfs there a selection commission in your
jurisdiction to recommend candidates for
nomination to the federal courts? If so, did
it recommend your nornination?rl

As we pointed _o.ut to city Bar President Harper in our March L7,
L992 repry to hin (Ex. 'xx-3rr1-- to which we ieceived no response--Mr. orRourke answered that question .without assertini anyprivileg? obj.ection. Thus, the informati
information that Mr. orRourke hinself agreed to make pubric.

Ver i f icat ion is part icular ly essent ia l  because of  Mr.  o 'Rourkers
inplicit suggestion that ttrerq_was rno finding" by the City Bar
in the course of a yearts time49, which we find- rnoJt pecuria-r.

48 Based upon such understandinq from the senate Judiciary
cornmj-ttee--as werr as from conversations with the city B;;:: ;a
expended considerabl-e t ime ald energy in soricit ing support for
rev iew of  Mr.  orRourkers quar i f icat ions by the c i ty  

-e . r .  
Th is  is

evidenc_ed by our letters to the ABA, the Federal glr council ,  and
the Federal Bar Association--annexed to our February 24, Lgg2
let ter  to  Pres j -dent  Harper  (Ex.  i lXx-1 ' r ) .

49 By rray of comparison, the public port ion of sonia
Sontornayerrs guestionnaire shows that she waj informed of her
city. Bar rating prior to completing her senate Judiciary
Conmittee questionnaire on DecemUer g I L9gI.
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The. city Bar .11" fratry refused to discuss with us anything
having to do with the general procedures of its comnittee 6t ah;
Judiciary--aside from being rude and hosti le to our requests for
the aforesaid_ver i fy ing data re la t ive to  Mr.  orRourke (see r rx .tf  xx-lrr:  our February 24, rgg2 letter to president HirpEri--o
which h is  March 5,  Lggz reply  is  not  responsive:  Ex-  r rxx-2: )

rndeed, oD advice of i ts 1egal counser, the city Bar takes theposition 
--Eh"t we have no right even to see the 'Rules ofProcedurerrrv governing its comrnittee on the Judiciary, ,ro. 

-"

copyr in brank, of the guestionnaire compreted uy 
- 

juaiclai
candidates - Th9 city Bar tlairns that such docurnents which 1,re
received from them in late January Lgg2 were rtrnistakenly sent
sqg r5J - .

Since Mr. orRourke states that he ttmet with several members of
the U.s.  At torney Genera l rs  s taf f  in  May l -991-r r r  w€ f ind i t  na ia
to believe that the Attorney Generalrs o-tCice did not inquire oi
Mr- orRourke as to the results of his interview with t 'ne ci i t
Bar I s Committee on the Judiciary and., either directly or througlr
hirnr. inguire of the city Bar aJ to i ts rating of l , I ; .  of Rourkers
qual i f icat ions.

we cannot help but draw a connection between such reasonable
inqui ry  by the At torney Generarrs  of f ice concern ing t { ; .
orRourkers rating by the city Bar and the spate of news items
wttich appeared in earIy. ,lune 1991-, concerrir,g a letter from
Mur ray  D ickman ,  spec ia l  ass i s tan t  t o  e€ to rney  Genera r
Thornburgh, in which he is quoted as telr ing the city Bar:

rryour interference in the constitut ionar
process of selecting and appointing Federal
judges must endil .

Annexed hereto are pert inent art icles and editorials (Ex. rAAi\n1.
Arthough they do 4 identify the precipitat ing cause of Mr.
Dickman's letter, i t  may be inferrea tha€ it  iniolved the city

50 According to the Rures, the judiciar candidate has a
right of appeal to the Executive committee in the event of an
adverse rul ing. candidates who do not cooperate with the i i iv
Barrs Committee on the Judiciary are rated nNot Approvedm--with
no r ight  o f  appeal  (Ex.  nZZn) .

5L rn fact_, the gity Bar refused to send us a dupricate
co?y of the blank .guestionnaire when we advised them that we had
misplaced the original.
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Barrs  eva lua t ion  o f  Mr .  OrRourke52.

rn that regard., w-e qight add that the city Bar has arso withherdfrom us promised infornation on the ri,r iect 
- 

or the JusticeDepartment I s ex_traordinary. dire--ctive againsi, theii screening oifedera l  jud ic ia l  nominees  (Ex .  rXX-1r ) .

ft is our vl-ew that the rtconfidentialityn
ABA and the Association of the Bar of the
definitely not contributed to reffective
OrRourkers nominat ion by e i ther  of  those two
respected legal organizations.

insisted upon by the
City of New york has

evaluat ionrf  of  Mr.
highly important and

*

Mr.  OrRourkers responses,  taken
fo I Iow :

Our cornments
in the order

*

to the balance of
which they appear,

as
in

BfOGRAPHICAL fNFORI{ATION (pUBLfC) (Ex. i lArr, pp. L-tO)

05.  Educat ion (Ex.  t tAt t ,  p .  1L533

In view of the sparse information furnished by the nominee inresponse to questions rerating to his work as a practicing
lawyer, Mr. orRourkers educational records at the graduate andundergraduate schools l isted by him, part icurarly those atFordham Law schoor and New york-universily Law sch;r, take onad-de_d s.ignif icance. Mr. o ,Rourke dods not inai'caie 

-- 
";;scholastic attainments as a student: whether he made law review

or achieved any academic dist inction. ft  nay also be noted thatMr. orRourke omits rnention of the fact that he attended lawschoor as a night student. we in no way mean to denigrif" "ight
studies, but point i t  out as being a relevant fact for any regar
employer, which we berieve should have been incruded in Mr.OrRourkers statement of educational background.

Mr. orRourke states he received a ,Bacheror of Laws raterconverted to a Doctor of Jurisprud.encerr. This statement is notfactualry correct. Mr. orRourke should be aware that arrBachelor of -f ,awsrr degree is not convert ible into a rDoctor ofJurisprudencerr, but gnly to E Juris Doctor degree. Mr.orRourke I s representation of himserff iot-Jir ispruaence
inplies that he has attained a graduate law 

-d;;r"" 
-"*p"rab1e to

52 our Freedom of rnformation reguest to the JusticeDepartment specif icarry - seeks informati-on on this 
- 

=i lJ;;t ;incruding a copy of  Mr.  Dickrnanrs ret ter  (Ex.  t ryy" , - f ' .  3)
53 This question may be cross-referenced with ABA question

#Z  and  C i t y  Ba r  ques t i ons  16 ,  L7 ,  1g .
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a Ph.D.  This  is  not  the case at  a l l .

rn reviewing Mr. orRourkets answer to thls questionr t l€ f ind i t
most peculiar that although Mr. orRourke idLntif ies himself in
iten #ro as having been a rr legisl-ator, by reason of his work ;;
the Westchester County Board oi l,egislators from Lg74 to Lg82, he
omits to mention the fact that ne was its cnairman from L97B
unti l  he resigned in late December rgg2 to lecome westchester
County Executive.

It is against this backdrop that mernbers of the Senate Judiciary
cornmittee are invited to read the accompanying irria""it;i,
Richard Barbuto, Esq., a rawyer with first-han-d k-nowledge of rtii
orRourke dur ing that  per iod-  (Ex.  rFr) .  Mr.  Barbuto,  who ran for
congress in 1990, is part icularry knowledgeabre concerning th;
facts and circumstances as to how Mr. OtRburke succeeded--with
the aid of Anthony Colavita, then Westchester Chairman of the
Republ ican Par ty  (see:  Ex.  t t11t t ) - - iD ' rpar lay ingrr  h is  pos i t ion 

-as

chairman of the westchester county noaid or-r,e{islators into that
::_5:t?h,"_*"r__c?yT!{ Executive--rnlhe. nlhe face, df a counry charrer

(A copy of the_ _  _  _ _ _ J  _ F _ _ _ - - _ _ s  y y  v . . s v  a / v e v .  \ a  v v ^ , J  \ r t _  l - I l e

?tpri^Tbl: countv l.y, e_mb-od_ying the charrer resrrictidri, is E;:rrcrr to Mr- Barbutors Af f idavit) . The manner in which thatrrsuccessrr was achieved leaves l itt1e doubt that Mr. orRourke isprepared, when it suits his personal and polit icar endsr a;
subvert the spirit of the raw, as welr as its 

-retter.

rn that connection, it bears emphasis that a federal judgeship
carries lifetine tenure, and th;t such appointmentl-procufea by
Mr. orRourke through his polit ical activit ies and connection=-i
would probably be h1s last55.

54 This guestion may be cross-referenced with ABA question
#s1c1--which contains an added reguest for i l the names, addresses
and current telephone numbers for individuals who have direct
personal  knowledge about  your  work. . . r .  r t  may a lso be cross_
referenced to Ci ty  Bar  guest ions #tZ and #14.

55 rnterest ingry,  Mr.  o 'Rourkers f i rs t  job hras a lso theproduct of pol i t ical connections:

rrThe first job f ever had was in the City of
New York. I  was a welfare worker. f  vras
recommended by the Democratic Reforrn Clubr oD
23rd Street . r r  (LL/29/89 test imony of  Andrew
OrRourke  be fo re  the  NyS Corn rn i ss ion  on
Government fntegrity, p. 542)
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08. Honors and Awards56 ( E x  u A r ,  p .  3 ) :

rt may be noted that other than the scholarship glven hirn as astudent at Fordhan Law school, the criteria f-or- which is ""istatedr @!!9 of the awards l isted by Mr. OrRourke predate his
tenure as County Executive--and woul-d appear to be in 

-recognition

of his service in that capacity. Mr. 6inourke does not if ientifv
any awards prior to that period for the years in whictr- ne wis-'apracticing attorney or law student.

09.  Bar  Associat ions5T ( E x .  r r A r r ,  p .  4 )  z

Mr. orRourke does not set forth any details as to the four bar
n9mlersl ips he identif ies, i .e., tne dates they commenced or
their duration. ft  may be noted that Mr. orRourke indicates rro
active invorvement as an officer or committee memrliSB--"i-tii"
associations mentioned, nor part icipation in any of their E9bono act iv i t ies.

rn buirding a l.r practice, Mr. orRourke, rikewise, sought
success by seeking ? porit icat advantage, without regard 

-to
principle--it being of no apparent concern to hirn which p6rit i" i i
party he belonged to:

rrAlthough conservative after the no-nonsense
wor ld of  the mi l i tary ,  OrRourke sa id he
became a Republican purely by chance. He had
heard. that the best way to establish a law
pract ice was to  io in  a pol i t ica l  paf ty .  In
Yonkers at that tirne, the Democratic party
met infrequently and the GOp every week. rl
(August  16,  1989,  Gannet t )  (ernphasis  added) .

55 This question may be cross-referenced to ABA
# z e .

question

57 This question. may be cross-referenced with ABA qqesti-on
#Ze and Ci ty  Bar  guest ions #gg.

58 such inquiry, although not included in the senate
Judiciary cornmittee guestionnaire--does appear in the relevant
ABA quest j -on #ZO:

It l ist also chairmanships of any committees in bar
a s s o c i a t i o n s  a n d  p r o f e s s i o n l r  s o c i e t i e s ,  a n d
rnemberships on any committees which you berieve to be
of  par t icu lar  s ign i f icance.  .  .  I
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rt nay be noted that Mr. o'Rourkefs l ist ing of bar association
memberships does not include a past menberjhip in the American
Tr ia l  r ,awyersr  Associat ion or- in  the New york s tate Tr ia l
Lawyersr Association. This is sqrprising not only because ![r.orRourke represents hinself as having don-e ral l  th; tr ial workrlfor the off ices with which he was associ_ated when he was a
pract i t ioner  (Ex.  r rArr ,  p .  7 ,  r -Ab2) ,  but  a lso because he states
that he has rrserved as a faculty member of the American Trial
Lawyers Associat ion. . . , .  r t  is  i lso wor thy of  ment ion tha€-M;:
o f Rourke r s past and/or present bar merfoerships ref rect noactivity ln, or membership support for, the worr 6r the American
Bar Associat ion.

Mr. orRourke vague statement in his reaponse to this question
that he rrserved as a faculty member of the Arnerican Trial=i;ry;;;
Association, giving classeJ and serninars on tr ial tactics in'New
Igtk Statefr gives no subs-tantive detai l  as to the nunber of hours
It]= teaching involved'59, the dates and precise locations
thereof, or any other specif ics as to the subject ;"ai;;
encompassed by the gener ic  category of  r r t r ia l  tact icsr .
Likewise, Mt. otRourke identif ies no nanes of other individuals--
either on th9 faculty or connected with the arnlrican tiial
T,awyers Association as references to be contacted as to his
indeterminate prior status as a i l faculty memberm.

o11 .  Cour t  Admiss ion6O (Ex.  r f  Af r  ,  p .  4  )  :

It should be state-Q that this question calls for information of
obvious relevance6l. However, the answers are meaningress
without supplementation by information, not requested by the
question, ds to the extent of the nomineers .pp"Lran"e= in the
specif ic federal courts t isted by hirn to which f id is admitted--i ;
terms of the number and nature of any such appearances.

Ol-2.  Publ ished Wr i t ings (Ex.  r rArr ,  p .  4)  :

l{r. orRourke answers this question requesting the nominee to
identify i tpublished materialrt,  without aisctosing ttt" fact that
he is the author of two paperback novels, The Re-il Banner Mutiny

59 Question #ge of the city Bar questionnaire inquires as
to rrteaching experience in 1aw or- related f ieldsrr.

60 This question may be cross-referenced to ABA guestion
#e and Ci ty  Bar  guest ion #rg.

6L Michaer Kavanaugh, whose nomination to a federarjudgeship is presently pending before the senate ,rudiciaiy
committee, is ttot "n".t .d*itl.gi to or."!i"" i. f"d"r"I "o.rii'.
Tr. Kavanaugh was the Republican candid _
Governor in l-986 when Mr. orRourke was running for Governor.
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and Hawkwoodf (Ex_. -rrBBBrr). Such omission is significant since
the publication of both those books is of relativ6ly recent dateand the question specificalry asked for a risting oi':

rrt itJes, publishers, and dates of books,
a r t i c l e s ,  r e p o r t s ,  o r  o t h e r  p u b l i s h e d
material you have written or editedri.

{r. orRourke, howeverr. expressly rinits his response to what he
identif ies as a rrpartiar l isting of articles r:ritt"tt by me on
legal topicsrr. ltr. of Rourke does not explain why his answer does
lot encompass all pubrished writ ings--regal and non-regar--which
is, after all, the guestion asked62-.

AI l  of  Mr.  orRourkers ident i f ied art ic les pre-date his tenure as
county Executive--and, presumably, these are the materiars thai
n9 not olly proffered to the senate Judiciary committee, but to
the ABA in answer to its request for rrat teast f ive examples of
regal  ar t icres,  books, br iefs,  or  other regal  wr i t ings' ,n i" t
reflect your personal workr' (ABA #ZA1 .

Itr. orRourke com_pletely ignores that portion of the questLon as
specific.lry calls for 'a11 

_speeches uy you on issues' i"""i"i"g
constitutionar . . raw or legar por icyrr , 

- 
as werl as any t,presi

reportsrf relative thereto. This omission is extriordin.iy
considering that Mr. orRourke has given of hundreds of speeche-s
as Westchester County Executive and as a gubernatorial canaiaate
of the State of New York--many of which cln be presumed to have
addressed areas touching upon rrconstitutionar law or legar
po l i cy t t .

rndeed,  in  h is  answer to  r -e j -g  (Ex.  f rAr ,  p .  91 ,  Mr.  orRourke
claims rrto have dealt with some of the rnajor-issues of our t ime,
including the Iega1 aspects of each arei ' ,-- identifying tnereinrrtransit ional housing for the homelessi l ,  rrestablisinent of an
ArDs unitrr, rraf f  irmative actionrr, rgovernment contractsr, ,ethics
Iegislationrr and rrwelfare reform iequir ing work for benef i tsrr.
Yet, .@ speeches or press reports relative thereto have been
supplied by him.

In view of the fact that there is an rroff ice of public Affairsn
(teIez 9L4-285-293.0) rnaintaining speeches and nehrs cl ippings tor
the county, Executive, located on the same froor as hi; " i t i"" l
such omission gives addit ional ground for inquiry.

62 rt may
guesti-onnaire is

be noted that question
Iirnited to rrart icles for

#35 of  the c i ty
publ icat ionrr .
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Mr. orRourke has no judicial experience on either the tr ial or
appellate revel--nor any court-rerated experience, even as a raw
clerk (see Ex.  r rArr ,  p .  6 :  AaL) .  Nor  does he cra im any rerevant
experience in .an adjudicative capacity, €rs an arbi lrator ",jud ic ia l  hear ing of f icer .  Thi ;  shourd be arr  the more
9liq""Jifying, in view of the fact that at this point, i".
orRourke has not been practicing raw for nearry ten years (Ex.
1'1" r p.. 7. Ac1) , and the rlmited nature of hi; reaeiii
r i t igation experience in his own practice prior thereto.

o15 .  C i ta t i ons54  (Ex .  r rA r ,  p .  S ) :

Since Mr- orRourke has no judicial workproduct for evaluation,
thg request for citat ions of his rrten rnost signif icant opinionsit
writ ten by hirn and addit ional inforrnation pieai-aiea & priorjudicial experience, does not apply. No counterpart evidence is
offered. by tt i l  showing his legal lcholarship or workproduct in
connection with his private prictice or as a Member an-d Chairman
of the County Board of Legislators.

Q L 6 .  P u b l i c  O f f i c e 6 5  ( E x .  r A n ,  p .  5 ) :

Mr.  orRourkets  por i t icar  credent ia ls ,  gu i te  p la in ly ,  are the t rue
basis for his judicial nomination. ft  is 

-wiaefy"Uefieved 
that

Mr- orRourke was promised a federal judgeship in return for his
running against Governor Mario cuomo in the l-986 gubernatorial
e lect ion (Ex.  .  

t tg" ,  p .  2)  .  senator  D 'Amato apparer i t ty  ber ieves
that federal judgeships qre suitable rewards ior such- politicai
loyalty--demonstrating this not only by his reconmendati-on ot ltil
OrRourke,  but  a lso of  Michael  Xavanaugh,  Mr.  OrRourkers running
mate in that gubernatorial race. we understand that th6
senatorrs reconmendation of Mr. Kavanaugh, l ike that of Mr.
OrRourke,  has a. l ready received the b less ing 'of  pres ident  gushis
nornination and is arso await ing confirrnatiori  by the senate.

o14 .  Jud i c ia l  o f f i ce63 ( E x .  I t A r r ,  p .  5 ) :

This guestion may be cross-referenced to ABA

This guestion may be cross-referenced with
# 4 3 ,  # 4 4 .

This question may be cross-referenced with ABA
#fS and Ci ty  Bar  quest ion #fg.

6 3

# 1 4 a .

6 4
guestion

55

#1-4b and

guestion

City Bar

guestions
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Q 1 - 7  L e g a l  C a r e e r 6 6  ( E x .  r A r ,  p .  6 ) :

o b 2 .  ( E x .  t r A n ,  p .  6 ) :

![r. orRourkers vague and uninformative answer does not identifyt!" parameters of the rrcross section of the social and economicIife in Westchester County'r from which 
-his -ltypi""f 

formercrientsrr rrrere__ grawn, and *ourd furnish no basis 
-on 

which todetermine conflict of interest or predicate a recusar motion.

O c l - .  ( E x .  r r A r r ,  p .  Z ) 2 6 7

This guestion is awkwardly and ambiguously answered. Mr.otRourke prefaces his answe_r by stating: ,r siunit trre rofrowini
commentsrr-- leading the reader to believe that more than a singf6comrnent wiII  ensue. However, l tr .  orRourkers one and onry cornrnent
does not answer? !h" precise question asked, i .e. whether thenominee appeared in court rrfrequently, o"".=ion"i ivr or not ata l l r r .  H is  response of  r r regular lyr r  i -s 'not  one of  the ind icatea
anshters--and gives no idea of how frequent rrregularryr is.

Mr. orRourkers fai lure to answer the second part of the question
connotes that there was no variation in the freguency of his
court appearanges duri.ng his years of private prict icl.  Thi;
would be guestionable in t ight of his answer to i-Oe relative to
hi_= employment (8x.. rrArr, pp. L-2). rn r-AG, Mr. orRourke
acknowledges part-tirne employment in a legislative capacity frorn
L974 to L982.  As noted,  he fa i led to  d iscrose he was arso
Chairnan of the County Board of. Legislators from LgTg to Lgg2,
and actively seeking the nomination for county Executive, a:,r oi
tllgl may reasonably be assumed to have irnpact-ea on the frequency
of his court appearances in his private pr-actice.

O c 2 .  ( E x .  r r A r ! ,  p .  7 )  :

Mr. orRourkers answer to this three-part ingulry cal l ing for therrpercentagett of appearances in various courts--start ing-ri t t t  ah;
federal courts-- is cornpletely non-responsive. Mr. orRourke does
not respond at aII to the inguiry as to federal courts. Nor does
he_provide any response to his appearance in i lother courtsi l .  His
only answer relates to rrstate courts of recordm--as to which he

66 This question may be cross-referenced with ABA guestions
#9a-d,  10,  11,  L2--wi th  which i t  bears a verbat im resembrance.

67 
- The ABA questionnaire breaks up this question into two

categories: AB_A guestion #ff refers to rr lhe last f ive years,r i  and
ABA guestion #tZ rrprior to the last f ive yearsn. presumably, Mr.
orRourke was only abre to respond to ABA question #l-2--and aia so
with anshrers i-denticar to those he suppried to the senate
Judic iary  Comrni t teers I -ec l ,  ec2,  ec3 ,  ec4,  q"S.
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does not supply a percentage, but, instead, gives the vague
answer that such appearances constitute the rrnajoi i tyrr--which canbe anything from 51_ percent on up.

Mr. orRourke attempts to explain his failure to give percentages
by rephrasing thq guestion to suggest it had a-=Xea for rexact
percentagestr. since that, was nof the question, Mr. orRourkepresumably was unable even to offer reasonable estinates as tohis appearances in federal and other courts.

An adverse inferenc_e Tay be drawn by Mr. orRourkers fai lure togive a percentage of his federar "ourl appearances.

O c 3 .  ( E x .  r r A t r ,  p .  7 ) :

l !r .  orRourkers anshler to this guestion should be contrasted with
!i :  

preceding answer, which 
-is 

part of the same question.
Indeed, notwithstanding his "present lack of case f i- � fesrr to which
l t i =  p r i o r  a n s w e r  h a d  r e r e r r e a ,  h e  i s  a b l e  t o  s t a t errapproximatelyrr. t l t" percentage of his l i t igation which was civi l
and criminal, divided neatly into zs* and z-s* respectit"rt :

O c 4 .  ( E x .  r r A r r ,  p .  7 l  z

Again, notwithstanding his previously al leged rpresent lack of
f i les[, MF. orRourke purports to apprbximat6 the number of cases
he tried to conclusion when he wal- practicing law as a maxirnum
per year of rrthreerr cases. Mr. OrRourke does not indicate how
many of those three were federar cases. Mr. orRourke also
conpretely ignores the other part of the guestion reguesting
information as to whether he wal rrsore counser-, chief counsel ,  oi
associate counselrr in those rtno or three, cases he was trying
each year.

ft should be noted that although the guestion expressly excludes
any interest in infornation ab-out setl led cases, ur. OrRourkers
volunteered statement that rrmany others were sett led prior to-or
after jury selectionrr is anothel example of unhelpful .r.gt""t"==.
He does not indicate the extent, and nature of the f i€igati-n
invorved in  the set t red casesr  dny s ign i f icance to  the
settlements thernselvesr or the nurnber or amounl on a yearly basis
those sett lements represented.

O c 5 .  ( E x .  r r A f r ,  p .  7 ) :

Notwithstanding his aforestated ,present rack of f i lesr, Mr.
orRourke is able to approximate that half of his rtwo or three
cases per yearff that he tr ied to conclusion were jury tr iars.
Since his actual tr ials to conclusion are so rew in- number, Mr.
orRourke should have been able to readily draw upon these cases
when. _he responded to guestj_on I-e18 requesting rthe ten most
signif icant I i t igated matters which you personal- ly handledr (Ex.
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r r A r r ,  p p .  8 - 9 ) .

O18. LTTIGATTON:

This question asks for rrthe ten most significant Iitigated
matters which you personally handledt'--with5ut the restr i6t ion
appearing in f -Qce that the cases iaentiEilZ tfrose rtried to
verdict or judgrment (rather than sett led)r. A fuII discussion
of Mr. orRourlcers incomplete and demonstrably dishonest response
to this important guestion has been detailed 

-hereinabo.r".

Annexed hereto as Ex. rrCccrr is an Aff idavit of Richard Berenson,
a cert i f ied Pubric Accountant, attesting to his review of th;
f inanciar  in format ion prov ided by Mr.  orRourke.  Mr.  Berensonrs
analysis indicates that--I ike the rest of Mr. orRourkers anshrers--h i s  f i nanc ia r  p resen ta t i on  i s  s im i ra r r y  non - respons ive ,
incomplete, evasive, and misleading.

I I I .  GENERAL (PUBLf  C)  (Ex.  r rArr ,  p .  L2)  z

0 1 .  ( E x .  t t A r .  p .  1 2 ) . 6 8

Mr. orRourke fal ls back on his rr lack of f i lesrr from the period in
which he practiced--rnore than nine years ago--to iusti ty hi;
stated inabil i ty to l ist t tspecif ic instances and the anount of
t ine devotedrt to rrserving the disadvantagedr. Arthough Mr.
orRourke states that he "routinely accepted criminal defenLe and
farniry court mattersrr, he clairns to be unable to r ist gyrrspecif ic instances and amounts of t irne devoted theretor. He
provides no estimate of the number of such cases he handled or
any other part iculars relative thereto. Nor does Mr. OrRourke
set forth what efforts, i f  dny, he has made to obtain such
information. Mr. otRourkets unresponsive answer is non-probative
of any fact stated.

Mr.  orRourkers f inar  sentence is  ya9ue,  ts  wel l  as mis leading.
He does not say that the rrcommunity servicesrr he rendered to'r local civic and school PTA groups and church activit ies, ro"n i=
par ish groupsrr ,  would qual i fy  as t 'publ ic  in terest  legal  serv icer .

Canon 2 of ! !" lawyersr Code of Professional Responsibi l i ty
specif ical ly identif ies the ways in which a lawyer rna| aiscnart!
the responsibi l i ty of trpro bono publicot, servicel

68 This guestion may be cross-referenced with the more
general ABA question #Zg.
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\zl by service in activit ies for improving the law, the
Iegal  systen,  or  the 1egal  profess ion;

(3) by f inanciar support.fg" organizations that suppry regal
services to persons of l i rnited meansr.

Ur. orRourke does not state that he perforrned any legal services
f or the rr locar civic and schoor prA grorips and church
activit ies, s.uch as parish groups, he ref6rs to, which areunidentif ied in any more specif ic- way. one night- pr"".r" that
Mr. orRourke does not require his i tcase f i lejt t  t 'o name suchgroups so that the nature and extent of his rfcommunity servicesrt
on their beharf courd be rnore accurately ascertained.

0 2 .  ( E x .  r r A r r ,  p .  l _ 2 )  :

" (1) professional servj_ce at no
persons of l irnited means or
organizat ions;

05 .  (Ex .  r rAn ,  p .  12  )  :

fee--or a reduced fee to
to charitable groups or

I{r. orRourkers .response to this questLon concerning membership
in any discr iminatory organiz i t ion is ress in"t  candid.
Arthough stating that he has never knowingly belonged to any
organizat ion which invidiously discr i rn in i t l=,  Mr.  o 'Rourke
elsewhere acknowledges his membership at the Westchester Country
club in his answer to r-Ar-o (Ex. rai ,  p.  4) ,  r t  is  werr  known
that, the westchester count,ry crub rnaintained discrimin;a;;t
admissions policies untir quite recently. As shown by tha
annexed news items (Ex. ,DDD'), it reguired a decision by th;
u.s: supreme court, thg pressure of the urban League in 

-wtrite

Plains, and the potentiar economic ross of the Annial pcA golf
event before the Westchester County Club opened its doors to its
first black rnembers.

I{r.  orRourkers response is in keeping with the nebulousness and
abstractions of hip previous answerl. Although l{r.  o rRourke
served in both legislat ive and executive capacil ies and can be
presumed to have a wealth. of experience not only in those
branches, but in their continual interface with the tourts, his
response refrects no concrete apprication of his practical
exper ience.  f t  would be usefu l  to-have Mr.  orRourke d i3cuss h i ;
contacts with the courts during his legislat ive and executive
career anq provide a more thoughtful ana in-depth response to
!h" question,. . including how and whether those dxperienles were
formative of his present restr ict ive philosophy.

Mr .  o  rRourke  I  s  conse rva t i v i sm,  doub t l ess ,  bo rs te red  h i s
nominat ion by the Pres ident .  Mr.  orRourkers p.o jected jua ic ia i
self-restraint, taken together with his cominenf that rIt  is
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possibre a novel- case may come along* suggests that he wouldtend- to ignore the novelty of partic-ular ti"es betore him andwould not be open to creative, otrien_minded judti;g. 
--

EONELUSTON

we look forward to discussing our submission in greater detail atthe upcoming confirmation hearings and answeriig any guestions
committee mernbers may have rela€ive thereto. Based upon ourexperience, we wourd arso be preased to share our thoughts as toreconmendations vre would ruake to safeguard against i""rr."rr"" ofunworthy judicial nominations of this iort.  

-

Most respectful ly,

DORIS L. SASSOWER
Director, Ninth Judicial Comnittee

ELENA RUTH SASSOWER
Coordinator,  Ninth Judicial  Connit tee

Enclosures
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PROFILE

NINTH JUDfCIAL COMMITTEE is an unfunded citizensr group of
lawyers and laypeople dedicated to a quali ty judiciary. I t  h/as
founded in  1989 by nt i  V ig l iano,  ESg. ,  in  response to the t rad ing
of state court judgeships by the najor party leaders in the Ninth
Judicial Distr ict of New York. The Ninth Judicial Comrnittee has
since spearheaded two state court cases challenging the poli t ical
contro l  o f  jud ic ia l  norn inat ions:  Castracan v.  Colav i ta  in  L99O
and Sady v. Murphy in 1,991. The odyssey of those two cases in
the state courts was outl ined in a recent letter to Governor
Cuomors Task Force on Judic ia l  Divers i ty  (annexed as Ex.  r rYrr  to
the Commit teers submiss ion) .  The re la ted federa l  case of  Maxev
v. Schaeffer is presently pending in the Federal Court of the
Southern Distr ict of New York.

I
DORIS L. SASSOWER, Director of the Ninth Judicial Cornmittee, is a
cum laude graduate of New York University Law School, where she
was a Florence Allen Scholar (named for the f irst woman to serve
as a ch ief  Judge of  a  federar  appeals  cour t ) .  For lowing her
admiss ion to  the bar  in  L955,  she was appointed,  in  l -956,  to  work
for one of the forernost champions of court reform--Arthur T.
Vanderbil t ,  then Chief Justice of the Supreme Court of the State
of  New Jersey,  for  whorn she worked unt i l  h is  death in  1957.

Returning to private practice ( in which she remained for more
than thirty-f ive years), she continued her interest in irnproving
the qual i ty  o f  the jud ic iary  as Pres ident  o f  the New York Women' i
Bar  Associat ion f rom L958-69 and became a leader  of  the womenrs
rights movement before there was a recognized |tmovementrr. She
actively promoted the importance of increasing the number of
women in the regar profession and on the bench, a subject on
which she spoke before the National Conference of Bar Presidents
in L969--the f irst woman ever to address that body.

rn L97o, she became President of Phi Beta Kappa Alumnae in New
York,  and in  L97I ,  she represented the New york Womenrs Bar
Associat ion on one of  the ear l iest  jud ic ia l  screening panels  set
up in New York County. An art icl-e which she wrot-e about her
exper ience,  express ing her  v iews about  the va lue of  pre-
nomination screening, was published on the front page of the New
York Law Journal on october 22, 197L. Thereafter, the New york
State Bar Association invited her to become the f irst woman
member of i ts Judiciary Committee.

rn that capacity, she served for eight years--in which she spent
hundreds of hours, pro bono, interviewing candidates for the New
York s tate cour t  o f  Appears,  the Appel la te Div is ion of  the New
York Supreme Court, and the state Court of Claims.



A Fellow of t_he Academy of Matrirnonial Lawyers and winner of
numerous awards., in l-973, she was named bt the American Bar
Association as i ts f irst woman Chair of the National Association
of  Lawyers and soc iar  workers .  rn  l_ggL,  the Nat ionar
organization for wornen gave her a special Award in recognit ion oi
her work on legislat ive reform of New yorkrs divorce l iw and for
her rroutstanding efforts on behalf of women and children in the
area of Family Lawrr.

fn June 1989, she was honored by election to the Fellows of the
American Bar Foundation, tran honor reserved for less than one-
third of one percent of the practicing bar in each state',
awarded rrto lawyers whose professionarl pubric, and private
careers have dernonstrated outstanding dedicit ion to the welfare
of their cornmunit ies and to the objectives of the American Bar
A s s o c i a t i o n . . . r f  .

In L99or €ls pro bono counsel to the NrNTH wDrerAL eouurTTEE,
=le brought the rawsuit of castragan v.. .colavita, to charrengi
t h e m a n i p u 1 a t i o n o f s t a t e c o u r t j u @ b r i t i c i f - ; ; ; i ;
b o s s e s - - w h i c h w a s d i s m i s s e d w i t h o u c a n - a d j i d f c a t i o n G
mer i t s .

on Jule L4, L99L, she was suspended from the practice of law
innegiately, indefinitery, uicondit ionally--ania wi-trrout ;; ;
Irearing--f ive days after- 

-rne 
uew yorx t irnes reported herintention to take the castiEEan- ciFto tne court 6r Appeals.

This has not silencedTer fron speaking forcefurry on thecrit ical issues of reform of the juaiciiar seiection pro""=r.

The wlthin su_bmission by her as Director of the Ninth Judicial
cornmittee reflects her continuing commitment to the fundamental
denocrati-c principles involved.

ELENIA RUTH s+ssowER, eoord inator  o f  the Nlnth Judic iar
cornmittee, is the daughter of Doris L. sassower. she is arso-ih;
daughter of George sassowerl, a lawyer for nearry 40 years, whopaid an even more exorbitant pricL than her mother for hiscourage in standing . up to--ind speaking out against--the
corruption of our judicial systern.

rn July L97 4 when she was l_g years ord, Erena sassorrer rrasfeatured by the news media who rnide guite a fuss o.r"r the factthat  she was the t f i rs t  on l iner  to  hear  the case of  u .s .  ar .Richard Nixor\ at the supreme court. Her photograph notarfr
appeared on thg front . page of the Jury 8 , rcz a iJsu6 of The Neil
York Times, but news items about her ioere carried as far as the
front-page of the Bankok World. She hopes that the substantive

l- Doris
years dgor a
judges .

Sassower and
resul t  o f  the

George Sassower were divorced some
stresses of batt l ing against unfit



issues docunented by the within subnission
media coverage--since they deserve far more.

When not workingr pp bono, on behalf of
Committee, Elena Sassower is a Hebrew school

will receive no less

the Ninth Judicial
teacher.
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