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BEFORE THE NEW YORK STATE SENATE STANDTNG
STANDING COMMITTEE ON THE . fUDIC]ARY

New york State Senate
publ ic Hear j -ng on

t,he Select ion process for the
f 'h io€ .TrrAna Of the COUff  nf  tnnar. l!  v quYs \r !  r - l fc  uuuI '  L uI  f \ppeaIS

Hearing Room A
Legislat ive Off ice Bldg.
Albany, NY

February 3,  2OO9
I:20 p.  m.

PRESTDTNG:

Senator John Sampson
Chair
senate standing commit tee on the.rudic iarw

PRESENT:

Senator George D. Maziarz (RM)

Senator Bi l l  perkins

Senator George H. Winner,  ,_Tr.

Senator Andrew , I  .  Lanza

Senator George Onorato

S PEAKER

STATEMENT /  OUESTIONS

Honorable , f  ohn F. O'Mara
Chai-  r
,John , f  .  Hal  loran ,  ,Jy .
Deputy Counsel
NYS Commission on

Judic ia l  Nominat. ion
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CHAfRMAN SAMPSON: First  of  a l_ l_,  your

LInn n r. r l (Jrr . (Jr ,  we wanL to thank you f  or  coming to

this hear ing.

f  j  us t  want to t .ake the opport .uni  ty to

introduce mysel  f  .  r  rm senator . rohn sampson,

the chair  of  the ,Judic iary Commit tee, along

with my col l_eag.ues Senator George Maziarz,

who is the ranker;  Senator Winter Is ic]  ;

Senator Lartza;  and a1so, to my r ight ,

Senator Bi l l  perkins.

Last week we started conduct ing

hear ings with respect to the j  udic ia l_

nominat ing process f  or  the Chief  .Tudge. f  t

was a concern of  ours which arose with the

Sel-eCt iOn a r :orrnl  c af  
-OnthS agO Of the

nominee for the Court  of  Appeal_s,

,Judge posi t ion.

t -ha (-hiaF

Our concern is not wi th the select ion

of lTonathan Lippman, i t ,s about the process.

And one of  the concerns that we had and was

r rn ' i  aar l  h. '  f  1.^1€ Governor and also the Maior i t - r r

Leader,  Malcolm Smith,  was the lack of  a

woman on the f inal  1 ist .  And especial ly in

this day and era,  when you look at  the
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elect . ion of  the f i rst  Afr ican-American

president.  We al-so had a woman run f  or

president.  of  t ,he Uni ted States,  a woman run

for v ice president of  the Uni ted States of

America.

And with al l  the other years in which

the commit tee has met and the number of

women that have been considered and also

placed on the Court  of  Appeal-s,  i t  was a

major concern,  not only to mysel f  but .  a lso'

al l  my col leagues. And what we,re t ry ing to

do is to see i f  th is was iust  an aberrat i_on

or i f  we need to f ix  the ent i re system, the

nominat ion process.

Without fur ther ado, Senator George

Mazrarz.

SENATOR MAZIARZ: Again,  I  just  want

to jo in my col league, Chairman Sampson, in

wel-coming you here t .oday and thanking you

for your wi l l ingness to appear here and

answer some of these quest ions again.

I  th ink I  want to emphasize,  dL least

f  or  mv eonf erence f  hal-  werre not c l i  snl  eescr l
" '  l

at al l  wi th Lhe choices that were sent uD to
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the Governor.  But c learLy,  some members do

have quest ions.  So this is more about the

process than i t  is  anything else.

We think that , ,  a ' t  Least,  speaking f  or

the members on our s ide ,  w€ think that  ,Judge

Lippman was an excel lent  choice.  We think

that al l  those that you sent were

qual i f ied were eminent ly,  in fact ,

qual i f ied to be the Chief  Judge. And we

look forward to conf i rming,Judge Lippman in

the very near future.

Thank you, Mr.  Chairman.

CHAIRMAN SAMPSON:

SENATOR WINNER:

Simpson.

CHAIRMAN SAMPSON:

Senator Winter.

Thank you, Senator

SENATOR WINNER:

Sampson.

And i t 's  Winner.

(Discussion of f  the record.)

SENATOR WINNER: I  WANT tO WCICOMC

. fohn OrMara, who's a dist inguished ci t izen

in the state and a dist inguished publ ic

servant,  s€rving not only in th is capaci ty

but in many other capaci t ies,  including a

very high-1eve1 capaci ty wi th former
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Governor Pat.aki  and certainly as the

chairman of  the publ ic Service Commission

and ot ,her post,s that  you've held,  including

dist inguished j  ur ist  .

We're del ighted to have you here and to

get your input into th is important process.

Thank you for being here,  John.

CHAIRMAN SAMPSON:

SENATOR PERKINS:

Senator Perkins.

Thank you so much,

Mr.  Chairman Sampson. I  want to f r rst

commend you for the leadership that  you're

providing as the chair  of  th is commitLee,

part icular ly as i t  re lates to th is issue.

Because, as was said by you and others,  th is

is not,  about an indiv idual ,  i t 's  abouc a

process.

And what.  is  s igni f icant t .hat  br ings us

here is that  when you have a process that

ra i -ses some concerns,  to ignore i t

conceivably can aggravate the problem, i f

there is a probl-em. And i f  there's not a

problem, that 's even better,  because atr

least  you've vet t .ed the process t .o see where

i ts strengths are,  where i ts weakncssosr arA
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and, i f  possible,  where improvements can be

made.

And that 's ul t imately a1l_ that .  th is is

about,  to see how we can better d.o that

which werve been doing so wel l  at  to begin

with.  So i t 's  not  a cr i t ique of  any

indiv idual ,  past  or  present,  but  rather an

opportuni ty to review a process that in many

respects has been highly regarded, buL

neverthel-ess even the best reguire a review

to make sure that what werre doinq werre

doing r ight  and as best as possible.

So frm glad to be a part  of  th is

commit tee and to be a part  of  th is

opportun j - ty to j  o in you in helping us to do

a better job at  what we,re doing.

CHAIRMAN SAMPSON: Senator Larrza.

SENATOR LANZA: Thank you, Chairman

Sampson.

And, Your Honor,  f  want to thank vou

for being here as wel1.  The Court  of

Appeals,  as you know, is such an i*portant

inst i tut ion here in th is state and, for  that

mat. ter ,  here in our great country.  I t
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real-1y is,  I  t ,h ink,  a beacon of  j  ust ice,  and

i t  af fects the l ives of  t .he people of  the

state in so many ways. perhaps many of  them

don' t  even know how important.  i t  is ,  but  i t

is  there as rea11y a bast. ion of  our- i r rst . iee

system.

And so f  just  want to thank you for

your service to that  inst i tut ion and to the

people of  the State of  New york,  and thank

you for being here to help us,  as has been

said here,  to better al low us to better

understand the process.

CHAIRMAN SAMPSON: YouT HonoT. You

may proceed, Your Honor.

COMMISSIONER O'MARA: Thank you,

Senator.

And, Senators,  i t 's  a pfeasure and an

honor t .o be here.  We thank you f  or  t .he

invi tat ion.  Let.  me say that I  have with me

lf  ohn Ha11oran, who i  s one of  the as s i  stant

counsel-  to the commission.

I  can also teI I  you that our counsel

Steve Young,er,  who is president-el_ect of  the

state bar,  and Stuart  Summit ,  our counsel
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emeri tus who has been with t .he commission

since i t  was formed, and of  course has a

great deal  of  inst i t .ut ional  knowledqe

wi I  I  l ' re h:nnrz l -n . r ' \ r ' \nar.el-a r^r i  fh i 'A.1.syy/  ,_ 7 _uf

commit t .ee in any way that you woul_d 1ike.

Let me start  by saying, f i rst  of  a1I ,  f

appear in my indiv idual  capaci ty as a

commissioner.  And secondly,  as T'm sure you

are wel l -  aware, I  am prohibi ted by l_aw f  rom

discussing any indiv idual  candidates or the

del- iberat ions of  the commission.

I  have submit ted a prepared statement,

which I  hope you al l  have and which of

course I  wi l l  not  read.

The commission i tsel f  great. ly

appreciates your interest  in the process.

The commission i tsel f  is  reviewinq the

process. Any process shoul-d be reviewed

from t ime to t ime. And so we welcome your

input and the input of  a l l  the people who

are looking at  the process.

I  bel- ieve that.  the process works we11,

and I  woul-d urge that you proceed caut iously

with any proposed changes to t .he process.
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With respect to your concern about the

present 1ist ,  I  do not bel ieve i t  was an

aberrat ion.  I  bel ieve i t  contained a group

of what one Court  of  Appeals observer

commented was the f inest  l is t  ever presented

by the commission over i ts over 30-year

history.

I f  we look at  the historv of  the Court

of  Appeals,  we wi l -1 f  ind that  bef ore the

commission was created, every member of  that

Court  of  Appeals was a whi t .e male,  wi th the

except ion of  one inter im appointment in

I97 4.  And unf ortunately,  t .hat .  gent leman was

not elected.

Since the formaLion of  t ,h is commission,

we have had a number of  minor i ty judges on

the Court  of  Appeals.  end for the f i rst

t ime ever,  I  am told,  in the history of  the

country,  the highest court  of  the state was

comprised of  a major i ty of  women, and that

was our Court  of  Appeals.

So I  th ink the system has worked very

wel l  .  I  dOn ' l -  l -h ' i  nL rz^l l  Can l -OOk at  any

part icular l is t  and say, wel1,  you know,
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somebody wasn '  L represented or should have

been represented. That l is t  represenLs, in

l -  hc i  r r r i r rmenl Of th iS diverSe COmmiSSiOnefru J uuY r l rvr f

and bel ieve rre ,  iL 's diverse their

judgment as to who the best qual i f ied

candidates were that thev interviewed at

that t ime.

And I '11 be happy to answer any

ayttacf innc J-hrF hrrra
YUEDUTVTTD UrlCtL y\JLl  I ICLVE.

CHAIRMAN SAMPSON: Your Honor,  when

you talked about the diverse commission, who

is the commission composed of?

COMMISSIONER O'MARA: Wel l - ,  as you

know, the commission is composed of  four

appointees of  the Governor,  four of  the

Chief  ,Judge, and one of  each of  the

legis lat ive leaders.

At the present t ime, there are four

women and two minor i t ies on the commission.

I  bel ieve we could have more diversi ty.  And

I bel- ieve that we shoul-d consider some way

to encourage the appoint ing author i t ies to

look at  more diversi ty in making their

appointments.
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CHAIRMAN SAMPSON:

comment .

One of  my issues that

with,  w€ know you reached

That 's a qood

I was concerned

out to I  th ink i t

was 1,9 assoc j -at ions ,  bar associat ions,

throughout the State of  New York.  Could you

give me the l is t  of  those associat ions that

you reached out to?

COMMISSIONER O'MARA: We can provide

i t  to the commit tee. I  don' t  have that.

I  do know, however,  that  a gent. l -eman

from the Brooklyn Bar Associat ion test i f ied

last  week and indicated he hadn' t  received

not ice.  In

associat ion

fact ,  w€ did send that bar

a reguestr .

1' l  
^6{-  

arnr l  a / . r1-1my' \ ' l  aIo 
' l  

i  ( |f I  ygL y\JLr q U\Jt t t l . / fgLg J!pe,But I '

Senator.

CHAIRMAN SAMPSON: Were there anv

not ices sent out to any minor i ty bar

associat ions,  l ike t .he Metropol i tan Bl-ack

Bar Associat ion or the Asian Bar Associat ion

or the Hispanic Bar Associat ion,  throughout

the St.ate of  New York?

COMMISSTONER O'MARA: T dON't  KNOw,
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but t ,hey should be. And we'11 get you the

1ist .  f f  they're not on the l is t ,  they wi l l

be.

I  remember speci f ical ly that  the

Women's Bar Associat ion was on the 1ist .

CHAIRMAN SAMPSON: When you say

Women's Bar Associat ion,  there's di f ferent

women's bar associat ions I  guess in every

ci ty or every county.  Were there

not i f icat ions wi th respect to were they

given not i f icat ions?

COMMISSIONER O'MARA: We11, f  know

that I  asked our counsel  i f  women's bar

associat ions were not i f ied when the issue of

a woman not being on the l - is t  came up, and r

got an af f i rmat ive answer.  But we'11 get

you the speci f ic  names.

CHAIRMAN SAMPSON: And when you talk

about the interviewing process, t .he

interviewing process was conduct.ed by t .he

commissioners or the counsels?

COMMfSSIONER O I  MARA: Bv the

commission as a whol-e.

CHAIRMAN SAMPSON: By the commission
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as a whoIe.  What j -nvol-vement,  i f  any,  d id

the counsels have in the interview process?

COMMISSIONER O'MARA: We1I,  we have a

very detai led quest ionnaire which we'11

nrnr l i  de \ /nrr  wj l -h e . - r rn\ /  ^F ' i  F donttIJ!VVrUs yvu wrulr  q vv-y-y v!  r !  
-yvs

have. And af ter  that  quest ionnaire is

received, d11 of  the commissioners receive

i t  and review i t . Our counsel-  review i t .

We al l ,  commissioners and counsel ,  make

contacts f  or  example,  wi th a j  udge, wi t .h

feI low judges or l i t igants who have appeared

before the judge, a. t torneys who have

appeared before the judge. Pract ic ing

I  awrrers we talk to their  adversar ies,  we**"-z

ta lk to the judges they've appeared before.

We do a very,  very thorough

invest igat ion. And fhen. w' i fh resner ' f  toI  f r  L vLL

the candidates t .hat  we int ,erv iew, w€ have a

State Pol- ice background invest igat ion done.

CHAIRMAN SAMPSON: Tln J-  he annl  i -cantS

in and of  themselves provide you with the

references for you to reach out to,  or  the

opposing at , t .orneys to speak to? Or you

just  what is the cr i ter ia wich respect to
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that  i f  there is no reference given by those

appf icants?

COMMfSSIONER O'MARA: We look at

t .heir  ref  erences, but we al_so look

ourselves.  We do not resLr ict .  ourselves to

t ,he references that,  are contained in the

appf icat ions.

CHAf RMAN SAMPSON: And when t /ou sav

you look yourselves,  where do you look? Do

you look in the geographical  area where they

pract ice ,  or  do you go to the associat ions,

or do you go to t .he court  systems to f ind

this informat ion out.?

COMMISSIONER O '  MARA: We11, we go t .o

the court  systems. And, for  example,  i f  we

have a lawyer f  remember the l_ast  t  ime we

had a lawyer f rom Albany, w€ talked to

lawyers in the Albany area.

So I  can assure you that there is a

very,  very thorough invest, igat  ion done

involv ing a t remendous amount of  t ime. And,

incidental ly,  df  1 our at . t .orneys, ds are the

commissj-oners,  work pro bono.

CHATRMAN SAMPSON: Senator Winner
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SENATOR WINNER:

John, wi th regard

this commission over

i t  been now?

Th a n k \ / . " ' | r l
J-*.

t .o your service on

how many years has

COMMISSIONER O'MARA: Twe1ve vears .

SENATOR WINNER: Twelve vears.  Have

you found that there has been a diminishing

pool  of  appl icants for  a posi t ion on the

na,,uf  ^t  ^^?eals?uvu! L v!  n.L, / - t

COMMISSIONER O'MARA: Yes. And I  am

concerned, the commission is concerned.

We had never in the past released

numbers of  appl icants.  But because of  the

concern and incidental- l -y,  the commission

st.arted i ts review, two weeks ago we had a

meet ing.  And af ter  ta lk ing to our counsel-

and talk ing to the commissioners/  we

determined there is no breach of

conf ident ia l i ty  in rel-easing numbers.

So we are start . ing back in hist .ory and

looking at  numbers.  And for th is vacancy,

there were only 17 appf icat ions.

CHAIRMAN SAMPSON: The quest lon I

have, there was a l is t  I rm sorry,  Senator
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Wlnner,  I  don' t  bel ieve you had f in ished.

Go ahead.

SENATOR WINNER: Thatrs okav.

f  just  wanted to fo l low up on t .hat  by

just  saying that you found that there are a

decl in ing pool  of  appf icants.  Has the

commission made any kind of  study or review

or interviewed indiv idual-s or bar

associat ions as to what vou can at t r ibute

that lack of  interest  in the hiqhest court

of  the State of  New York?

COMMfSSIONER O '  MARA: We have

attempted to learn that.  We have talked to

bar associat ions .  We have tal-ked to j  udges

We've t .a l -ked to l -aw school  deans. We've

tr ied to determine. And i t . 's  d i f  f  icu1t. .

But I  th ink,  very f rankly,  there is a

diminished interest  in beinq on the bench.

And i f  we look at  the dispar i ty in sal-ar ies

between t .he j  udges and some of the highly

ski l l -ed pract i t ioners who you woul-d l ike and

hope to be on

that that  is

the Court  of  Appeals,  I  th ink

a deterrent.

CHAIRMAN SAMPSON: qa rzarr  I  ra e:r  -  *  -Jy1ng
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sal-ar i -es is a det,errent for

COMMTSSTONER O'MARA:

CHATRMAN SAMPSON:

being

YeS. YeS.

for  those being

considered for the Court  of  Appeals?

COMMTSSTONER O'MARA: f  f  we l -ook at

f  ederal-  j  udges -  -  1ook, f  understand the

di f f icul ty f inancial ly that  the state f inds

i tsel f  in.  And so i t ,s not a qood t ime to

be talk ing about salary j -ncreases.

But i  f  we l -ook at  f  ederal  j  udges,

t .hey're paid more. They can look f  or  an

annual  cost-of- l iv ing increase, and they

have 1i f  et ime tenure.  So natural_l_y f  th ink

there's a lot  more interest  in the f  ederal_

bench than there is in the state bench

With respect to an i -ssue of

divers i  ty

CHAIRMAN SAMPSON: I  woul-d agree with

t .hat  statement,  but  we know I  don' t  know

how many indiv idual-s have been appointed to

the federal  bench as opposed to we,re

talk ing about the state court  system,

anywhere from Civi l  Court  to Supreme Court ,

Appel l -ate Div is ion and the Court .  of  Appeals
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My quest ion is t .hen why, why is there

diminished you're saying i t . 's  salar ies

alone ,  ot  is  i t  because indiv iduals th ink

they have no opportuni ty to get through the

commission t ,o even be nominated for such a

posi t . ion?

Because when I  look at  the chart  that

you sent f f i€,  in 200G we had 26 appt icants.

Again in 2006, you had 3O appf icants.  fn

2007, fou had 24. In 2007, you had 15. And

this,  you had only L7 appf icants.  But the

issue is,  are the same appl icant.s apply ing

for the same vacancies when they ar ise in

these years?

COMMISSIONER O'MARA:

appl icants are the same.

A lot  of  the

And when f  got  these numbers yesterday,

I  d idn' t  th ink i t  presented. a t rue pl_ctrure,

because my recol_lect ion is we were gett . ing a

Iot  more .  So f  went back mvse I  f  r -  o 20 03 ,

which was the vacancy before,  and there were

46 appf icants in 2003. So T,ve asked

counsel-  to go back and give us a more

f  hnrn"^} '  
^1.  ^- ts ^a 

L^ 
--L-L 

r  -  1-  ,Lr.r(J!  t ' lugrr  crraf  L as to what '  s  happening.
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CHAIRMAN SAMPSON: Senator Winner.

SENATOR WINNER :  Wel l  ,  to f  o l_ low up

ag'ain,  , fohn, the number of  appf icants are

basical ly made up predominant ly of  people

who personal ly apply? Or are they f rom

nann' l  a r^rhn nOminate indiv idUal-S?} /uvy+v

I  mean, I  bel- ieve the stat ,ute says that

you can be considered by the commission both

upon your own appf icat . ion and upon the

appl icat ion or recommendat ion of  others.  Is

that accurate ?

COMMISSfONER O'MARA: That 's verv

accurate.

We get a number of  recommendat. ions.

And when we do, our counsef reaches out to

that indiv idual  and asks them to f i l l  out  an

^*- ' r . i^- ts. i^-  Thew hawe to f i t l  out  ancrPPrI \ -aLfulr .  r r ruJ rrqvu

appl icat ion before we can consider them.

SENATOR WINNER: So just .  because

somebody nominates somebody doesn' t  mean

the appf icant immediately then can veto any

furtherance of  t .he process as i t  re lates to

that indiv idual .

COMMISSTONER O'MARA: By simply not
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f i l ing an appl icat ion.

SENATOR WINNER: Okay. And are there

a number of  recommendat ions that are made by

others ? or 1s i t  a lmost predominant l_y the

indiv iduals themselves that are the

appl icants?

COMMISSfONER O'MARA: There are a

number that  are made by others.  f  woul_dn,t

ventrure to guess what that  is .  But the

predominant number are those who apply on

their  own in i t iat ive.

That would be fair?

MR. HALLORAN: That 's a fa i r  comment.

CHAIRMAN SAMPSoN: Senalor Larrza.

SENATOR LANZA: Thank you, Chairman.

Chairman OrMara, are race, 9€nder,

ethnic i ty,  are t .hose factors that  are

act ively considered when the commissron

makes recommendat ions to f i l l  vacancies on

the Court  of  Appeals?

COMMfSSIONER O'MARA: The

Const i tut ion and the statute say that we

shal l  consider temperament,  character,

professional  apt i tude, and €xper ience.
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But I  can assure you and the statemenL

on our websi te sets i t  for th that  we do

consider diversi ty.  And the statement there

reads: ' rThe commission endeavors to ensure

t ,hat candidates f  rom diverse geographic,

prof  essional  and ethnic backgrounds, as wel-1

as from both genders,  are amongf those

considered f  or  nominat ion.  r l

SENATOR LANZA: So al l  e lse bei-nq

equaI,  race or g:ender,  ethnic i ty might be a

factor that  the commission would consider in

I  i  nni  nrr  1-  he SCale in f  avor of  a Candidateu+y!,41rY efru

for  a vacancv?

COMMISSfONER O '  MARA: Speaking for

mysel f ,  yes.

SENATOR LANZA: Okay, thank you.

CHAIRMAN SAMPSON: SO, YOuT HONOT,

when you talk about.  the cr i ter ia according

to statute,  the temperament but when

you're looking at  the diversi ty issue and

the gender issue, what is glar ing to me with

respect to the chart  that .  was sent to me is

in every s ingle year in which there was a

vacancy, there was always -  -  a lways
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either one or two, a female who was

nominat,ed.

And that 's going back to wi th

respect to th is chart ,  f rom 2006, wi th the

vacancy of  George Bundy Smith.  And now,

2 0 0 8 ,  wi th the vacancy of  Chief  . fudge Kaye,

a woman wasn '  t  nominated at  a1l_ .

And in each of  t .hose years,  the

appl icants that  were reviewed in 2006, two

were female,  three were ethnic minor i t ies.

In 2006 with the Albert  Rosenblat t .  vacancy,

six were f  emal-es,  f  our were ethnic

minor i t ies.  The vacancy of  , fudge Kaye in

200'7,  three were f  emales,  three were ethnic

minor i t ies.  With the vacancy in 2007, the

issue of  Carmen B. Cipar ick,  four females

and three ethnic minor i t ies.  In 2008, wi th

the Chief  Judge vacancy, there were three

women, four ethnic minor i t ies.

However,  except for  the vacanc\/  nf  t - l ' ra

Chief  ,Judge this year,  every s j -ngle year a

woman was nominated. Every s ingle year.

COMMf SSIONER O '  MARA: Wel- l - ,  that  has

not been true in every year.  There have
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been

CHAfRMAN SAMPSON: f  mean, according

to the chart  that  you sent to me that I

received todav.

COMMfSSIONER O 'MARA: Okay, that 's

just  the last  whatever i t  is ,  f ive

CHAIRMAN SAMPSON: yeah, t .he Iast

three or four years.

COMMISSIONER O'MARA: I  woul_d not

read anything into that .  Simply because i f

you look at  the history of  what 's happened

with the l is t  the commissj-on has put for th,

a major i ty of  the court  hawe been women.

CHAIRMAN SAMPSON: Your Honor,  and

that j -s correct .  And I  agree with you

wholeheartedly.  What f 'm looking at  is  the

history.  And that 's why, when I  look at  the

history,  they were taken into considerat ion.

But al l -  of  a sudden, t .h is year,  you had

three women and not one woman made the

nominat ion l is t .  I  mean, 1zou have a history

j-n which they were on this l is t  .  This year,

none at  a l l .

And this is what I rm saying. You know,
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al-1 along over the 3 0 -year per iod wi th

resnect fo the COmmiSSi^t ' '  \ / .1 r ' r  i -nnk intOJ vs

considerat ion,  Ers you were say j -ng,  the

gender,  t ,he diversi ty issue. And i t  may not.

be real i ty,  but  somet imes percept ion becomes

real i ty.  When you're looking at  a long

history in which there was not an issue,

then al l  of  a sudden i t  is  an issue this

year,  there's a percept ion that.  something

else was going on.

f t  may not be real i ty,  but  we know that

sometimes percept. ion becomes real i ty.  And

especial ly when werre ta lk ing about the

judic ia l  system in which we're asking the

people of  the State of  New York to have the

fai th and conf idence in our judic ia l  system.

But when something l ike th is occurs,  a l ight

bulb or a quest ion mark occurs to

indiv idual-s to start  quest ioning the

process.

As I  said before,  was this just  an

aberrat ion,  or  was there something more

there because of  the historv that  th is

commit tee has?
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COMMISSTONER O'MARA: We11,

i  f  you l -ook at  the hist  oty ,  women

we' l  ' l  - rFnresented. But.  ' i  f  \ / r r r l  lnnkt "*

speci f ical ly at  the commissioners

considered the appl icant.s in 2008

commissioners who considered them

there may have been one, possibly

I  th ink

have been

who

and the

in 2007

two new

commissioners.

the same group

Ano. I  - -

Basical ly almost complet .e ly

of  commissioners.

weI1,  I  can' t  d iscuss our

del iberat , ions.  f  can sav that al -1

del iberat ions have been conducted openly,

fa i r ly  and impart ia l ly .  I  have seen no

chanqe.

(niscussion of  f  t ,he record.  )

SENATOR MAZIARZ: WeI l ,  on an

unrel-at  ed topic,  because I  have to get

going but I  d id want to not have a

ouest ion but make a statement.

You said ear l ier  and f  know t .hat

there's some press here,  and I  can just .  see

tomorrow's newspaperrs going t .o read that.

therers a diminishing number of  judges

apply ing because of  the salary increase.
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Just f  or  the record,  j  ust  f  or  the

record,  I  want to state that  the SenaLe,

with al l  of  my col leagues up here,  have on

at.  Least.  t .wo and possibly three occasi-ons,

when t imes were better,  passed a salary

increase f  or  j  udges t ,hroughout the State of

New York.  I t  was the inabi l i tv  of  former

Chief  ,Judge Kaye to want to take on Sheldon

Si lver and the New York State Assemblv to

get that  b i l l  passed. That 's why judges are

inadequately paid in New York State today.

that 's the only or maybe even the main

reason. But certainly,  at  least  in my

judgment,  i t 's  a factor,  Senator.

I  just  want to

that woul-d not be in

COMMISSIONER O I

CHAIRMAN SAMPSON:

for a j  udge on the Court

COMMISSTONER O I  MARA

judges are $151,000.

make that point ,  because

the paper tomorrow.

MARA: I  rm not sure

What is the pay

of Appeals?

: Assocrate

CHATRMAN SAMPSON: And do vou know

what the pay is for  Supreme Court  judges?

COMMISSfONER O I  MARA: Supreme Court
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judges are up around $200,000. f  know that

a Circui t  Court  of  Appeals judge, which is

below the Supreme Court ,  is  I7I  or  I72.

SENATOR MAZIARZ: Therers three

lawyers here,  and they al-  I  said t .hey'  d take

the j  ob.

CHAIRMAN SAMPSON: But wi th respect

to I 'm asking for Supreme Court  judges in

New York State.

COMM]SSTONER O'MARA: In New York

State? I  belreve 137. I  thrnk r t rs L3l .

CHAIRMAN SAMPSON: So i t 's  136.5.  So

i t 's  an increase to be an associate judge on

the Court  of  Appeals;  correct?

COMMISSIONER O '  MARA: Oh, dbsolutely.

CHAIRMAN SAMPSON: So, I  mean,

there's not such a deterr inq ef fect  wi th

respect to the salary issues when you're

going ei ther f rom the Supreme Court ,  the

Appel-1ate Div is ion,  to the Court  of  Appeals.

So t .he issues cannot be purely a salary

issue, because there is an increase when

you're going from Supreme Court  or  the

Appel late Div is ion to the Court  of  Appeals.
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COMMTSSIONER O'MARA:

mean to imply that .  i t  is .

CHAIRMAN SAMPSON:

to make sure.

No, I  don'  t

So

Okay. .Tust wanted

COMMISSIONER O I  MARA: Whi l -e you'  re

ment ioning the tr ia l  bench, Senator,  I  th ink

a good point  there on the issue of  d iversi ty

is we need more diverse appointments to

tr ia l  bench. I  mean, just  l ike a bal l

tznt t  I  t ra nnl-  |n r larra ' l  nn . 'Ol l1" fafm team.J"*: , " ' .1

i  € r . ra I  ya na. i  
-^ 

F^ l^- , ,^  f  he ex1)Fr. i  enCedr !  wE !E YVrrry Lv I lavE ut ts s4!v9rrE-

qual i f ied diverse appl icants,  we need to

have them on the t  r ia l -  bench.

CHAIRMAN SAMPSON: And vnlrr
. l r .  g ,

{- t r  a

n' l  r rJ-r

And

^*, .14rtu

agree wit .h you a hundred percent.

that 's why there always has been an

IJnn n r
r r  v rr  v !  ,

And

issue

with respect to the elect ion process versus

t.he appoint ing process, because a lot  of

t imes as we had test imony last  week,

sometimes t ,he appoint . ive or the screening

process is more pol i t ical  than just  even

going through an elect ion for  some of these

judges. Because those who si t  on these

n=na' l  c Far nna ra2qnn a\a '  anafhar marl l ra
I /AITEID, !V!  vrre !esuvrr  v!  qrrv!rr9r /  l r tqJvu
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personal- ,  have i t  in f  or  some of the

candidates that appear be f  ore some of t ,hese

panels.

One speaker ta lked about two incidents

in which two one was an already si t t ing

Supreme Court  j  udge who was comj_ng up f  or

reappointment and they were t ry ing to

sabotage her reappoj-ntment.

But to get even further wi th respect to

the makeup of  the commission, when you have

12 indiv iduals,  four appointed by the

Governor,  four appointed by the Chief  Judge,

and one each by the Minor i ty Leader and

Ma j  or i ty Leader in both houses, the j_ssue is

that you can have f ive indiv iduals who can

hold one possibly hol-d the process

hostage because you need two-thirds votes.

You need eight out.  of  the 12 for the

indiwidual  to come out of  the commit tee.

My quest. ion to you is,  why can' t  we go

to just  a s imple major i ty,  then?

COMMISSIONER O I  MARA: We11, cerLainly

the Legis lature has that prerogat ive.  But I

would urge extreme caut ion in doing that.
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CHAIRMAN SAMPSON: WhV?

COMMISSIONER OTMARA: Wel-1,  I  t .h ink

that the f ramers of  the const i t ,ut ional

provis ions and the statute were th inking

about prevent ing an unqual i f ied or a barely

qual i f ied appl icant.  who might.  be able to get

-r  ̂ - ' r  F" t f  the commission and withoutd i l rc lJ \J!  r  uy \

more of  a reguirement.  Because seven l -s a

ma j  or i ty on the commission, and the st .atute

requires eight.  So there's not a great

di  f  ference .

real-  unanimous

support  on the

And i f  we

CHAIRMAN SAMPSON

l -  hal-  T Y1 rrqc f  r r  . t /a)r l  i  q
J "-

get together

COMMISSIONER O'MARA:

absolutely.

ot,  you know, substant ia l

commission, be on the 1ist .

look at ,  i t ,  i t  isn ' t  too much

But the quest. ion

f  ive indiv idual-  s can

Vac

CHAIRMAN SAMPSON: t ro preventr  a

nominee from even coming out.

COMMISSIONER O'MARA: Yes .  A

successful  nominee has to hawe eight

af f i rmat, ive votes so t .hat  f ive i f  f ive
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peopl-e vote against  that  candidate,  he wi l l -

not  or  she wi 11 not.  make the 1i  s t  .

CHAIRMAN SAMPSON: And this is what

we talked about,  a possible suggest ion.

Instead of  g iv ing the Chief  Judge four

appoi-ntees, why not decrease that to t .hree,

four remain wi th the Governor,  and each

Maj or i ty Leader and Minor i ty Leader are

given two appointments to th is commission?

What do vou think about.  t .hat?

COMMISSIONER O'MARA: I  would be

reluctant to recommend changing the makeup

as i t  present ly is.

But I  would urse considerat ion of  some

way to encourage more diversi ty.

CHAf RMAN SAMPSON: How woul-d we

encourage more diversi ty?

COMMISSIONER O'MARA: We11, f  don' t

know. Perhaps requir ing that one of  the

Governorrs appoint .ees and one of  the Chief

,Judge's appointees be recommended by the

State Bar Associat ion.  or  I  real l -y don' t

know what the answer to i t  is .  But any way

that we can encourage more diversi ty on the
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commissi-on I  th ink would be qood.

And I  have to say th is is a thought

that occurred to me since our commission met

a week ago i t  might be a good thing to

have term l imits for  commissioners.  So vou

get some new thinking, some new blood. And

I know my term is up next month,  and 12

years has been plenty.

CHAIRMAN SAMPSON: There present ly

are no term l - imi ts?

COMMISSIONER O'MARA: There are no

term l imits.  You're appointed for a

four-year term, but there is no l - imi t  on how

many trerms you can serve.

CHAIRMAN SAMPSON: So there's no

l imit  on the number of  terms you can serve.

COMMISSIONER O '  MARA: That 's r iqht .  .

SENATOR MAZIARZ: Has t .he Governor

talked to you about reappoint ing you at  aI l?

COMMISSIONER O'MARA: No, I  hope he

doesn '  t  .  I  th ink 1,2 years l -  s more than

adequate.

SENATOR PERKINS: What is t .he averase

term? You did 12. Anybody there longer
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I  h:  n rrnrr  ?
Jvs.

CHAIRMAN SAMPSON: You did three

terms ;  r ight .  ?

COMMISSIONER O'MARA: yes,  th is is my

third term. And there are at  least  two that

I  can think of  that  have been there 1onqer

than T have. And they may have been there

al-most f  rom the beginning of  the commission.

SENATOR PERKINS: And how 1ons would

that be again?

COMMISSIONER O'MARA: Thir ty-one

years.

SENATOR PERKfNS: They've been there

3 1 years ?

COMMISSIONER O'MARA: I ,m not sure,

Senator.  But they've been there a long

t ime. And Irm cast ing no aspersions

SENATOR PERKINS: Must be good salary

and benef i ts.

COMMfSSIONER O'MARA: you spend a lot

of  t  ime f  or  noth j -ng .  Except the reward. of

knowing that you're helping to get a

qual i f ied candidat,e on the Court .  of  Appeals.

SENATOR PERKTNS: But.  there are no
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st ipends or

COMMfSSIONER O I  MARA: None .

SENATOR PERKINS: No kind of

COMMISSIONER O'MARA: Absol-utely

none.

CHAIRMAN SAMPSON: Another possibl_e

proposal  that  came up is increasing the

l- ist ;  instead of  f  rom three to seven

nominees, to increase i t  maybe to nine

* 
^* 

i
r rut t t f l rccD.

COMMfSSIONER O '  MARA: We11, again,  I

don' t  th ink that  would be a qood idea. This

is a nominat ing commit tee, not a screening

commit tee. I f  i t  were a screeninq

commit tee, I  would say probably more woul-d

be appropr iate.

But i f  you fook at  a l l  the,  I  guess,

good-government commit tees in t ,he country

the AmericanJudicature Society,  Modern

Court  s al  l  recommend l -ow numbers ,  and in

fact  many recommend lower numbers than we

have.

CHATRMAN SAMPSON: Whrr is that?

COMMfSSIONER O'MARA: Thev want to
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get the cream of the crop.

CHAIRMAN SAMPSON: But,  I  mean, what

does the number gett ing the cream of t .he

crop from three as opposed t .o select ing nine

indlv idual-s ? You can get t .he cream of t .he

crop with nine indiv iduals.

Because frm assuminq once the

appl icants submit  their  appl icat ions and

once you review them, dL that point  in t ime

I bel-  j -eve you have the cream of the crop.

COMMfSSIONER O '  MARA: We11, we I  re

looking for the most qual i f ied candidates.

And seven is a large number.

CHAIRMAN SAMPSON: But when vou

c.a\z rrz l - r r f  T lm f  r r r . ina Fa nal  rF . i
-*J 

elJrrry Lv ysL crL rS When

yourre saying the most qual i f ied candidates,

you have appf icants and then you vet the

appf icat  j -ons .  And then at  that  point  in

t ime are you saying we do not have the cream

of the crop at  that  point  in t ime, oy do you

have to cont, inue to vet  those indlv iduals?

COMMf SS f  ONER O '  MARA :  f  t .h ink we have

to cont inue.

CHAIRMAN SAMPSON: So Ihe process is



1

z

3

4

5

6

tJ

9

10

11

L2

13

I4

15

I6

a7

18

LY

20

2t

zz

z5

24

36

you recelve the appl icat  j_ons, you vet out

those who don' t .  make the cut,  and then you

st.art  int .erv iewing the candidat.es.

COMMISSIONER O'MARA: After doinq

extensive research on each of  those

appl icants.

CHATRMAN SAMPSON: And once you make

that cut  and once they pass the exLensive

background checks and everyt ,h ing eIse,  that

1s when you come up with the possible pool

of  indiv iduals;  correct?

COMMISSTONER O'MARA:

CHATRMAN SAMPSON:

at that  point  in t .  ime do

the cream of the crop?

COMMISSIONER O'MARA: Well- ,  w€ use

Const i tut ion andthe same cr i ter ia that  the

the statute sets for th. We consider our

statement on diversi ty,  but  we look we,re

looking for the most qual i f ied out of  that

group.

CHAIRMAN SAMPSON: So i t  would be

my analysis woul-d be that those who do not

make this cut ,  get  on this l is t ,  they have

Yes.

And what cr i ter ia

you use to pick out
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not met t .he requi  rement s t .hat  you '  re looking

for.

COMMISSIONER O'MARA:

found those who are on the

most qual i f ied.

CHATRMAN SAMPSON: So those who don' t

make this l -ast  cut ,  they are considered not

the most qual i f ied;  is  that  correct?

COMMISSIONER O I  MARA: No, I  wouldn'  t

say they're unqual i f ied at  a l l ,  or  we

probably wouldn' t  have been interviewing

them in the f i rst  p lace.

CHAfRMAN SAMPSON: But that  '  s  the

point  I rm making. So when you're ta lk ing

about the cream of the crop, t .hey wouldn'  t

have made i t  th is far  i f  they weren' t  the

cream of the crop.

So what I rm saying is,  what is the

di f ference between those indiv iduals who

make the cut and those indiv i -dual-s who make

the l - is t? You know, is i t  a certain

cr i ter ia? What are you looking at? fs i t

you're looking at  t .heir  ref  erences or I

' . 'LrF arA \r^t t  lnnlr . ina 
^FDtt t ( ;CLJ.I ,  wIIctL a!s yvu rvv^J-I t9 dL!

We have not

l is t  to be the
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COMMISSIONER O '  MARA: We I  re lookinq

at them, we're looking at  their  wr i t ings,

we're looking at  what they've done

prof  essional ly.  We ' re looking at  t .he total-

1'rndrr  nf  fhcig WOfk aS a - i r rdoe or a lew\/FryvglJqg:,v

whatever i t  may be.

And out of  that , ,  when we arr ive at  a

f  inal-  1 i  st ,  i t  is  the j  udgment.  of  t .he

12 commissioners that  thev are the most

qual i f ied of  the group t .hat  we have

interviewed.

CHAIRMAN SAMPSON: And I  rm j  ust

te l l ing you the problem that I  have, and

maybe some of my col leagues okay, that  r

hawe is one of  the candidates for  the

posi t ion of  Chief  j  udge was Associat ,e ,Judge

Carmen Cipar ick.  Am I  correct?

COMMISSIONER O'MARA: I  CAnnOT

discuss indiv idual  candidates.

CHAIRMAN SAMPSON: OKay. The iSSuC

is I  know she put in an appl icat ion.

That 's al l  I  know, s ince you can' t  d iscuss

indiv idual  candidates.

But when you are te l l ing me t .hat  you're
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looking for the cream of the crop, f , i l l

t . ry ing to pinpoint  you down. What. 's  the

cr i ter ia that  you're looking for when you're

looking for the cream of the crop i f  these

indiv iduals have been vetLed.,  passed a

background check? What 's the di f ference?

You know, how is that  decis ion made i f

you're taking in not only cr i ter ia and

temperament but i f  you're looking at  gender,

you're looking at  d iversi ty?

COMMISSIONER O'MARA: We '  re lookinq

.A I  a\ tar \ rJ-h i  na / 'aL 
-  - -  ^rqu svc!yL.rrrrr9.  unaraccer,  temperament,

prof  essional-  apt i tude, €Xperience. Werre

looking at  the interview that we conduct

with the candidates.  We're lookinq at  a l1

the wri t ings that they've done, decis ions

that they've made. We've tal_ked to people

who have, t f  they're judges, appeared before

them. f f  thcrzrrc ' l i l -  i -antS, people whO have

l i t igated against  them.

And when we get al l  that  informat l -on

together,  the f inal  l is t  is ,  in the judgment

of  the commit t .ee as a who1e, a l is t  of  the

most qual i f ied people that  we,ve seen.



1

z

3

4

5

7

8

9

10

11

I2

13

t4

15

L6

L7

18

LY

20

27

22

23

.A

40

CHAIRMAN SAMPSON: So for th is Chief

'Judge vacancy, there were only three women

t.hat appl ied,  according to t .he analysis,  the

^L^- l  
r1^^tscnarE. rnatr  you gave me. Correct?

COMMISSIONER O '  MARA: yes .

CHAIRMAN SAMPSON: Senator perkins.

SENATOR PERKINS: I  want to sort  of

pursue a l i t t1e bi t  th is l ine of  quest ioning

about.  the cream of the crop or the most

qual i f  ied.  Because f  'm f  ami l  j_ar wi t .h a

di f ferent sysLem, but maybe somewhat

comparabl-e ,  in New York County,  ManhaLtan,

where they create a panel  of  sort  of  lawyers

and interest ,  groups when t ,hey're in the

process of  select ing a Supreme Court  judge

for the speci f ic  d istr ict ,  I  th ink i t 's

Supreme Distr ict  1.

And the panel  reports out,  on the basis

of  those qual i f icat ions or cr i ter ia that .  you

j  ust  out l ined, the t .hree best choices f  or

every vacancy to be f i1Ied. And those

choices are then submit ted to the iudic ia l

l^ '1 ^-^!^^ r1r+r-  
^r  ^^fFd =nr l  l -harr  fhanUgIgYCLLED LIICIL Ct! t :  CIeUueu, ql lu urt ! -2,

make a decis ion based on those who were
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reported out.

And obviously at  that  point  the

pol i t . ical  process may become more a part  of

the decis ion because of  the fact .  that  you

know that these three for th is vacancv have

been vett .ed and j  udged by those qual i f  ied to

be cream of fha ^r^n And t .hen, again,

those who are elected to be i  udic ia l

delegates make a choice,  knowinq t .hat .  the

choice wi l l  be someone who has at  least  been

already considered to be cream of the croD.

So Irm just  wonder ing, when that cream

of the crop from those that are vet ted,

r ight ,  ot  presented how do you know

pol i t ics is not at  pfay at  that  point?

Because you know that group that has been

vetted is the cream of the crop. Therefore,

al- l -  are qual i f  ied at  the highest standard.s,

wi th some var iat ions depending upon their

records and their  professional  exper iences.

But at  that  point  ,  how do we di  scount t .he

possibi l i ty  that  pol i t ics is at  p lay?

COMMISSIONER O'MARA: When we arr ive

at a l is t .  to be interviewed, we,re not
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judging those people to be most qual i f ied.

We're saying that f rom the informat ion we

have about,  them, they look to us l ike they

shoul-d be further vet ted to determine

whether or not,  they are among the most

qual i f ied.

SENATOR PERKINS:

t ,hat  fur ther vet . t i -nq

And when you do

COMMISSIONER O'MARA: m1^^ts |  ^f  l rct  L D

interv i -ew them and arr i -ve at  a f  inal

SENATOR PERKINS: That f inal

when we

-LIbL.

1., '^r
I IDL.

Of how many?

COMMISSIONER O '  MARA: Wel1,  in the

case of  a Chief  ,Judge, i t  has to be seven.

In the case of  an associate judge, i t 's  at

l -east  three and no more than seven.

SENATOR PERKINS: Now, how do we

know, af ter  that  vet t ing,  t .hat  pol i t ics is

not at  p lay? We assume i t 's  not  at  p lay

because al l  of  you are people that  are

looking at  i t  wi th some scient. i f ic

object iv i ty? Ot,  you know, how do we avoid

that ? How do we assure that.  t .hat  '  s  not

what 's at  p lay?
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COMMISSIONER OTMARA: I  th ink t .he

answer t ,o that  is

SENATOR PERKINS: or iT 's an acT of

fa i th,  a mat. ter  of  fa i th in the process?

COMMISSIONER O '  MARA: No, I  don'  t

th ink so.

The appoint ing author i ty for  t .he

var ious commissioners are so diverse t .he

Governor,  t .he Chief  ,Judge of  the Court  of

Appeals,  and t .he four legis l_at ive l_eaders

that whi le somebody in their  vot ing may, you

know, take into considerat ion pol i t ics,  w€

can' t  stop that.

But I  can assure you t .h is,  we never

permit  an open discussion of  pol i t ical

considerat ions.  f  have never whi le r

can' t  d iscuss del iberat ions,  f  guess f  can

say frve never heard that discussed.

SENATOR PERKfNS: Yourve never heard

a discussion of  the pol i t ics of  the

decis ion-making, is that  what you're saying?

COMMISSIONER O '  MARA: Yes .

SENATOR PERKINS: WelI ,  s ince you

ment ioned the terms that people have served,
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there are t .hose who are there who have been

appointed by legis lators that .  are no longer

around. Governors,  r ight? you said some

may be there for  3 0 years .

COMMfSSIONER O'MARA: We11, f lo,  but

f  herzrre rFaDrtoint-er l  e\ /er \ /  f  orrr  \ . rF^rq Thorrrvsyy vvv!J !vur Jsq!r .  r r tvJ

have to be reappointed.

SENATOR PERKINS: Okay. So they're

appointed by legis l -ators,  r ight ,

pol i t ic ians?

COMMISSIONER O'MARA: Those that have

been there the longest are legis l_at ive

appointees, yes.

SENATOR PERKfNS: And the others

COMMISSIONER O '  MARA: Chief  . fudqe of

the Court  of  Appeals,  they change i t

seems to f f i€,  in my 12 years,  they change

more frequent ly.  The same with

gubernator j -a l -  appointees .

SENATOR PERKINS :  Okay. We1I,  I

guess my concern is t ,hat  when you talk about

the cream of the crop and those who are most

qual i f ied by v i r tue of  a var iety of  cr i ter ia
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which to some extent.  establ ish a

professional ism and your exper ience but

don' t  necessar i ly  screen out other values

that are pol i t ical-  values .  And I  was j  ust

wonder ing i f  there was any discussion about

how do you account for  that ,  how do you

a1l-ow for that .

COMMISSIONER O '  MARA: I t  doesn' t

h a nnan

SENATOR PERKINS: Therers no pol i t ics

whatsoever in th is process?

COMMISSTONER O'MARA: I  can'L te l l

you what 's in the indiv idual  mj-nd of  a

commissioner.  I  can only te l - l -  you that

n ' l  arzs no nart  in del iberat ions..Y--1

SENATOR PERKINS: In the

conversat ions and di-scussions that take

p1ace.

COMMfSSIONER O r MARA: Yes .

CHAIRMAN SAMPSON: And the

del i -berat ions are done when al-1 the

commissioners are involved in th is

del iberat ion?

COMMISSIONER O I  MARA: Yes .
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CHAIRMAN SAMpSON: We've also been

j  o ined by Senator Onorato.

SENATOR PERKfNS: Let me und.erstand

something about how would we know that the

del iberat ions are str ict ly about resumes,

str ict ly about resumes in terms of ,  you

know, professional  exper ience, wr i t ings,

temperament.  How do we know

COMMfSSIONER O '  MARA: Since the

statute precludes us f rom dj_scussj_nq

del- iberat ions,  f  guess there is no way to

know.

CHAIRMAN SAMpSON: Discussinq the

del iberat ions amongst yoursel-ves? What do

you mean, the statute prevents you from

discussing the del iberat ions amongst

yoursel-ves?

MR. HALLORAN: No, DO, i t  preventrs

anyone on t .he commission from discussinq

what went on in del iberat ions.

CHAfRMAN SAMPSON: Because f  know the

informat ion that comes to the commission is

conf ident ia l .  But anything that comes out

of  the commission is open to is f ree
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COMMISSIONER O '  MARA: ,Just  the I is t

of  nominees.

CHAIRMAN SAMPSON: Just the l is t .  of

nominees.

Because f  not ice that  there was an

issue with a let ter  that  t /ou sent to

Governor Paterson in which you, I  guess,

detai led the cr i ter ia of  each nominee that

came out of  the commissi-on. Am f  correct?

COMMISSIONER O'MARA: Yes, there was

a complaint  that  there was insuff ic ient .

detai l .

First  of  a l l ,  let  me say t .hat  that

report  was in exact ly the same form as every

report  that 's been handed up since the

beginning of  the commission. However,

hear ing the cr i t ic  j -sm, w€ prepared an

addi t ional  report  and gave addi t ional

informat ion to the

CHAIRMAN SAMPSON: What '  s  t .he

addi t ionaL informat ion you gave?

COMMISSTONER OTMARA: More

informat ion about the backsround of  each
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candidate,  more informat ion about the extent

of  the outreach that t .he commission had done

in f inding candidates.

SENATOR PERKINS: I  apologize,  I  have

to run to another hear inq.  But I  want to

again express my appreciat ion for  your

r . . } rFqFnrtF and ^^hF"ibUt iOn t .O thi  s \ /erv.y!spErrv9 qrrs 
Jvu! vvtru!rvq9rvrr  uv ut t !p v9!y /

very important subj  ect .

Mr.  Chair ,  f  have a concern about.

t ransparency. I  have a lot  of  fa i th in

peopl-e 's intent ions,  but I  can' t  real1y

account for  th is process in as t ransparent a

way that I  th ink would be helpful  not  just

F^, 1^, , { -  Far f  ha nrr l . r l  jg as we11,!v!  uD I  vuL !v!  ur lg Pvv

Especial ly when we have these instances

where there's a 1ot.  of  concern.

And Irm just  wonder ing, how do you

think about the concern of  t ransparency?

Because in a sense, th is is a secret  k ind of

decj-s ion-making process that takes into

considerat ion a lot  of  fa i th on those who

are making that decis ion,  s igni f icant ly that

they're not.  making i t  f rom a pol i t ical  point .

of  v iew.
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And that may be in fact  the case, but

i  t  would be great i  f  t .here was a way to be

more assur ing that through some sort  of

t ransparency or somehow or other that  that

the cr i ter i -a t .hat 's being used. And even

i t 's  not  the cr i ter ia that 's being used,

even i f  there is some other cr i - ter ia,  j  ust

to be sure what are the cr i ter ia that  th is

f inal  decis ion-making process involves.

Do you have any thoughts about how

to other than fai th,  how to assure fo lks

that th is is what i t .  is?

COMMISSfONER O'MARA: f  guess my

thought is i t  '  s  a conundrum, because we aI l

want more transparency/ but at  the same t ime

we want to absolutely protect  the

informat ion about those people who are

apply ing for th is posi t ion.

I  th ink perhaps the answer to that  is

that the appoint ing author i t ies should

insist  that  their  appointees on the

commission see that that  is  the wav that t .he

del iberat ions are conducted.

CHATRMAN SAMPSON: I  mAtT. ' l  I^7A 
^in

J

i f
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ask, you know, w€ can ask t .hem to do that ,

such as we can ask your commit tee to take i t

into considerat ion.  But we,re basical ly

act ing on fai th that  these indiv iduals wi l l_

USe t .heir  bec:1- i : r r l r rmant-  and USe the Cri ter i_a

that was put for th.

And this is why we talk about the issue

of t ranspareney. Because what you may have

done or what you did do was total  l_y correcr

and aboveboard, but there's always you

know, w€ deal  in sort  of  t .hat  r :o l i t ical

real-m and in t ,he pol i t , ical_ rea1m, not

real i ty,  a lot  of  t . ime i t 's  percept ion.

And as I  go back to what f  said before,

th is commission for 30 years has always

cons j -dered, as you're saying, the quest ion

of diversi ty and gender wi th respect to

their  select i -ons.  But al l  of  a sudden, th is

one year,  noL one woman made the nominat inq

l ist .  And I 'm just  i t 's  t roubl ing.

COMMISSIONER O'MARA: I  th ink t .he

answer to that  concern is that  i f  the

appoint ing author i ty has suff ic ient

conf idence in their  appointee to name them
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to the commission, they should have

conf idence that they wi l -1 conduct themselves

appropr iately.

CHAIRMAN SAMPSON: And we do. And

Trm cr l i te strra ] -horr  dn COndUCt themSelveS

appropr iately.  And f  would say everybody

has been conduct inq themselves

appropr iately.

But i t 's  a glar ing point ,  when you look

at t .he history I  'm j  ust  saying when you

I  OOk at  the h i  e I  nrrr  . i  F you I  Ook at  the

history f  or  the 3 0 years and you l -ook at  the

women who have appl ied,  the women who have

been nominated, and then this year not one

woman made the cut .  And thi-  s i  s t  roubl  inq .

This is a concern/  and this is why

werre just  voic ing our concern and just

now werre cal l ing for ,  werre looking at  what

is the cr i ter ia for  those who make this

f inal-  cut . .  What are we lookinq at? We want

to make sure that pol i t ics is not playing

any point ,  because our concern is making

sure that the people of  the State of  New

York have f  a i th in that  j  udic ia l -  system.
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That 's very important t .o al l  of  us.

Senator Winner.

SENATOR WINNER: Just  to fo l l_ow up on

one quest j -on,  that ,  wi th only j_7 people on

the l - is t .  ,  or  appl icants th is t ime, c1ear1y,

i f  th is pool  cont inues to diminish and vou

have a requirement by statute to nominate

seven people,  we could be going i_n a

troubl ing direct ion here unless we have

encouragement of  more people to appIy.

f  Lhlnk that  fo l lowing up on this issue

of t ransparef lcy,  I  mean, c l -ear l -y,  you know,

i  f  you'  re going to be total_ 1y t . ransparent,

you'd have to have your del iberat . ions in

publ ic.  And f  th ink that  that  would even

further erode the number of  appl j_cants that

would be wi l l ing to put themsel_ves throuqh

t,hat.  process in order to assure t ,he ul t , imate

-^^1 
r1^^!  ! lyt ' ,c l . -L Lr lcr .L Lnerers no one with anl /  k ind of

sin j -ster pol i t ical  mot ivat  ion behind their

del- iberat ion.

So f  guess i t  behooves those that are

cr i t ical-  of  the process to say how yourre

going to do this in a more publ ic basis
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without fur ther making the pool  of

candidates that you're t ry ing to assure are

fha m^cf nrr4l i f ied fOf th is verv.  \ /er l /  h icrh+!ruu !v!  ur l rp v9!y,  v9LI r tJyrI

posi t ion I  just  th ink i t 's  f  don' t

t .h ink that  t ,he burden bv the c r i  t  i  c  s has

been met to make any substant ive changes

here.

CHAIRMAN SAMPSON: I  woul_d sort  of

disagree with you, because even the judge

would say i t 's  the mindset.  when we l_ook at

the commission. The issue of  term l imi ts,

which the judge talked about,  is  a very

interest ing issue.

When we're ta lk inq about

transparency/ Senator Winner,

ta lk ing about opening up this

talk ing about a process t .hat

these years,  and every s ingle

the issue of

we're not

forum. Werre

has worked al l

vacancy a

al- I  of  a suddenwoman was considered. Wel-1,

a woman is not considered.

You know, maybe that. 's not t . roubl inq t .o

you, but i t . 's  t roubl ing to me and i t 's

t roubl  ing t .o the neck of  the woods where I

come f  rom wit .h respect to j  udges on t .he



1

z

3

4

5

6

I

9

10

11

L2

13

T4

15

l_o

I7

18

I9

20

2T

zz

23

24

54

benches and the issue of  morale wi th respect

to judges and even prospect ive appl icants

whO want tO rnn' l  r r  Paagggg i f  they fee1

that  they're not even going Lo make the

c'r ' i  f  er i  a whw annl  w af  a l l .s.Y.Y*Ig9

I t  can' t  be salary,  because you're

gett  ing a salary j -ncrease when you '  re moving

from Supreme Court ,  Appel late Div is ion,  to

the Court  of  Appeal-s,  one of  the most

prest ig ious posi t ions that one can have.

So the issue here is not a cr i t ique

with respect to the commissioners /  i t 's

about the process and making sure that in

their  del iberat ions t .he cr i ter ia are met and

that.  the publ ic feels conf ident in the

decis ions that are made. Because i f  the

publ ic does not have the fai th in the

judic iary,  then werre going down the wrong

road.

COMMISSIONER O'MARA: One t .h inq I

* ' i  - r^r  ^^ ' r  qFnai-c l r .  f  hat  the commlssion hast t t fy l lL ALfU, UuI lqUv!,  uI Is

done on the issue of  t ransparency is creaLe

a websi te.  So we now have a websi t .e and

have
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CHAfRMAN SAMPSON: This is the f i rst

t . ime yourve created a websi te?

COMMfSSIONER O'MARA: Yes. f  th ink

werre a l i t t le 1ate,  but  at  least  werve done

i t .  And i t 'o r1?-\  and rrrnning and Wer1. e

gett ing good compl- iment.s on i t .

CHAIRMAN SAMPSON: And this is what

I 'm saying. After the cr i t ic ism, you

impJ-emented certain procedures

COMMISSfONER O '  MARA: No, the websi te

was up before th is last  werve been

working on i t  for  a year and a hal- f  ,  let  me

put i t  t .hat .  way.

MR. HALLORAN: IT 'S bCCN A

longstanding process.

CHAIRMAN SAMPSON: Your Honor,  I  want

to Senator,  any quest ions?

SENATOR ONORATO: .JuST ONC.

Have vou ever been inf luenced r

shouldn' t  say that .  Have you ever been

approached by you know, werre in a game

of nol  i  I  i  r -s here.  When Some names have beenvv++

submit ted to you, has anybody ever contacted

\ /nrrr  
-nmmi 

a< '
- -s ion in support  of  a part icular
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lndiv idual  ?

COMMISSIONER O I  MARA: We recelve

let ters whi-ch,  when they are received by

indiv idual  commissioners or iust  addressed

to the commission, the whole commission sees

them. But,  they might be from an ethnic bar

group, p€op1e who are interested in a

part . icular candj-date .

Yes, we do receive those .

MR - HALLORAN: That 's correct ,  yes.

SENATOR ONORATO: Do you get them

from legis lators occasional ly?

COMMfSSIONER O'MARA: f  have no

recol lect ion,  a.s I  s i t  here today, of  ever

having been contacted by a legis lator.

SENATOR ONORATO: Thank vou.

CHAIRMAN SAMPSON: I  th ink what

Senator Onorato said,  by ' rcontact"  you're

talk ing about personal ly contacted or a

let ter  j -n support  or  anything l  ike t .hat  ?

You never received

COMMISSIONER O I  MARA: No. No.

CHA]RMAN SAMPSON: That 's wi th

respect to yoursel f ,  Your Honor.
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COMMISSIONER O '  MARA: Yes .

CHAfRMAN SAMPSON: What about any

other commissioners? Have they received any

let ters or te lephone cal ls wi th respect to a

part icul-ar candidate?

COMMISSIONER O '  MARA: Not that  f  ,ve

ever been tol-d of  or  made aware of  ,  no.

CHAIRMAN SAMPSON: Okay. Wel1,  I

don' t  th ink we have any more guest ions for

you. And I  wanted to personal ly thank you

for coming down to th is hear ing and

providing us some insight wi th respect to

the process.

When werre t .a lk ing about the issue of

t ransparency, th is is what werre ta lk ing

about.  We can agree to disagree. And we'11

put for th certain quest ions to you, and you

have enl ightened us on certain issues and

certain goings -on with respect.  t .o that

commit tee, and we can have a better

understanding of  what the commission goes

through with respect.  to select ing these

candidates.

COMMISSIONER O'MARA: Thank you,
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Senator.  I t 's  been my pleasure to be here.

And i f  therers anything else we can do to be

of assistance, we stand ready.

CHAIRMAN SAMPSON: Thank you very

much, Your Honor.

(Whereupon/ at  2:20 p.  m. ,  the

hear ing concluded. )


