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SU}ftTARY OF Tffi REPORT

OF TIIE JI]DICTAL CONFBRBNCE COI{MITTEB TO REVTEW

CTRCUIT COI'NCTL CONDUCT AIID DTSABTLTTY ORDERS

The Committee to Review Circuit Council  Conduct and
Disabil i ty Orders recommends that the Judicial Conference:

Consider and adopt i ts proposed disposi t ion of  18
recoflrmendations addressed to the Judicial- Branch by the
National Commission on Judicial Discipl ine and Removal,
as discussed in this report and the addendum thereto,
and catalogued in the introduction to the report and
the addendum pp. 2-L0

As a result of discussions between the Executive Committee of the
Conference and the chairman of this committee, the committee
withdraws reconrmendations Lt 2ar 3, L2, and 17 and in l ieu
thereof recommends that the Judicial Conference:

Adopt a resolution (recommendation #L9) which,
endorsing in principle several reconrmendations of the
National Commission on Judicial Discipl ine and Removal,
recognizes that alL ci icuits and courts covered by the
Judicial Conduct and Di'sabil i ty Act, or the
Administrative Off ice""Ff the U. S. Courts, already have
in place, or are in the process of adopting, the
reconmended practices, so that further Conference
action is unnecessary as to those matters Addendum 
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regarding confidential i ty. While thete no longet
appears to be any substantial Tack of uniformity
in this area, sueh a reso-Lution wiII place t,he
judiciary on record in an important area of
concern;

b. Approve modi.fying the f l .-Zustratiye Rul.es to
provide that copies be sent to the varjous
reTevant chiefs at the discretion of the chief
judge of the circuit. The commentary would be
modif ied to indicate that, whiTe copies are
ordinariTy expected to be sent to the relevant
chiefs,  the chief  c i rcui t  judge js f ree to direct
otherwise if  he or she wishes. The committee
recommends that, the Judicial Conference direct
thjs committee to prepare and circulate a revision
to the I l lustrat j r re Ru-Les aTong these Jines; and

c. 1) approve modifying the f l .-Zustratrve Rul.es so as
to provide for access by judiciary researchers to
confidential materials jn order to perform
sectron 372 (c)  research expressJy author ized by
the Judjcial. Conference or thjs committee, and
under appropnate requirements for shielding the
confidential i ty of such materials; and

2) direct this committee to draft and circulate
such a modif ied f l .Lustrat ive Rul .e.  pp.  16-22

3. The Conrmission recomends "thatr €rs provided in I l lustrative
Rule 4(f) ,  a chief  judge who dismisses a complaint  or
concludes a proceeding should 'prepare a support ing
memorandum that sets forth the al legations of the complaint
and the reasons for the disposit ion. '  This memorandum
should 'not include the name of the complainant or of the
judge or magistrate whose conduct was complained of. '  In
the case of an order concluding a proceeding on the basis of
comective action taken, the support ing memorandum's
statement of reasons should specif ical ly describe, with due
regard to confidential i ty and the effectiveness of the
corrective action, both the conduct that was corrected and
the means of correcting i t .  I f  action by the judicial
councils or Judicial Conference does not result in national
uniformity on the issue within a reasonable period of t ime,
the Commission recommend[ed] that the 1980 Act be amended to
impose i t . "  Commission Report  at  109.

This committee proposes that the iludieial Conference
adopt a reso-Lutjon that chief judge orders of dismjssaJ,
set forth the aTTegations of the complaint and reasons
for drsmissaJ, as reguired by . r l lustrat ive Ru-Le 4(t) .
The committee notes that al l  circuits and courts
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covered by the Act have adopted Rule 4(t) and have now
indicated their intention to foTlow it ,  thus
establ.rshing national- uniformity and making further
action by the Conference unnecessary. pp. 22-24

The Corrmission recormended "that the Judicial Conference
devise and monitor a system for the dissemination of
information about complaint disposit ions to judges and
others, with the goals of developing a body of interpretive
precedents and enhancing Judicial and public education about
judicial discipl ine and judicial ethics. " Commission Report
at  109.

This committee strongly endorses the Commission's
reconmendation. The committee reconmends that the
Judiciaf Conference approve a resolution urging aJI
crrcurts and courts covered by the Act to submjt to the
Irrest  PubLishing Co.-- for  pubTicat ion in F.3d--and to
-Lexjs aL- i .  orders issued pursuant to 28 U.S.C. S 372(c1
that are deemed by the issuing circuit or court to have
signif icant precedential value or to offer signif icant
guidance to other crrcurts and courts covered by the
A a. l -

nVL. pp.24-26

The Comdssion recomended "that the Judicial Conference,
assisted by the Administrative Off ice, reevaluate the
adequacy of all data and reports gathered and issued
concerning experience under the l-980 Act, including the
system used to provide such data and reports in each
circuit.  The Commission also reconrmend[ed] thatr ES part of
such general reevaluation, consideration be given to
gathering and report ing data on complaints about bias on the
basis of  race, sex,  sexual  or ientat ion,  re l ig ionr or ethnic
or national origin, including sexual harassment. "
Commission Report at 110.

This committee reeonmends that the JudiciaT Conference
adopt a resolution directing thjs committ,ee, in
consu-Z.tation with the Admrnistrateve Off ice of the U.S.
Courts, to reevaluate what data is req-ui red to be
reported under 28 U.S.C. S 604(h) and to formulate and
approve specifie changes improving the accuraey and
usefu-Lness of the data reported pp. 27-28

The comrission recomended "that section 332 of Title 28,
United States Code, be amended to require each circuit
councir to report annualry to the Administrative off ice of
the U.S. Courts the number and nature of orders entered
thereunder that rerate to judiciar misconduct or disabir i ty
( including delay).  "  Commission Report  at  L10-11.

5.

6.
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but that may also include informed lay persons, with the
responsibi l i ty to be available to assist in the presentation
to the chief judge of serious complaints against federal
judges. Such groups should also work with chief judges in
efforts to identify problems that rnay be amenable to
informal resolutions and should initiate programs to educate
lawyers and the public about judicial discipl ine. The
Commission also encourages other insti tut ions, including the
organized bar, to take an active interest in the smooth
functioning and wise administration of formal and informal
mechanisms that address problems of judicial misconduct and
disabi l i ty .  "  Commission Report  at  101-02.

This committee agrees that each circuit shoul.d take
such reasonable steps as j t  deems practicable to
encourage persons wrth justi f ied grievances to come
forward without fear that they wiIT suffer adrrerse
conseguences if  they do so. The committee further
beJ. ierres that  ut iTizat ion of  commit tees at  the distr ict
and/or circuit Level.s may assist with thrs problem, and
at -Least wif l  serve to make it  cLear that the courts
are anxious to do aII within their power to provide
ways fot persons with genuine grievances to present
them without fear of retal iat ion. The committee
proposes that the Judicial Conference reconmend to the
individual circuits and courts covered by the Act that
they consjder whether and what committee(s) or other
structures or approaches, at  the distr ict  or  c i rcui t
level, might best serve the purpose of assuring that
justrf ied compTaints are brought to the attent, ion of
the judiciary without fear of ret,al iat ion. . pp. 32-37

10. The Corrmission recomended "that I l lustrative Rule 1(e) be
revised to provide that the complaint procedure may not be
used to force a rul ing on a part icular motion or other
matter that has been before Lhe judge too long; a petition
for mandamus can sometimes be used for that purpose.
Discipl ine under the 1980 Act may be appropriate, however,
for (1) habitual fai lure to decide matters in a t imely
fashion, (2) delay shown to be founded on the judge,s
improper animus or prejudice against a l i t igant, or (3)
egregious delay constitut ing a clear derel ict ion of judicial
responsibi l i t ies.  "  Commission Report  at  95.

The changes reconmended by the Commjssjon do not appear
to effect any substantjal.  change in eurrent practice.
?hrs committee notes that ( l) ' ,habjtua-l,  fai lure to
decjde" js already incorporated in the commentary to
rTTustrative RuJ.e 7. This committee berieves th-at (2)
delay founded on improper animus or prejudjce would
cTearTy be a bas:s of compTaint. The committee is -z.ess
c-Lear as to the adrzrsabiTi ty of  (3)  , ,egregious delay
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constr . tut ing a cLear derel ict ion of  judic ia l
responsibiTit ies" because of i ts general i ty. As for
any changes to the Rules, the committee agrees with the
Comm-r.ssion that ordinary delay is best dealt with
outsrde sectjon 372 (c) , by administrative and other
means. However, i t ,  night be helpful to nodify the
commentary to Rul.e 7 to read as fol,J.ows (the possibJe
new Janguage js underTined): "While we have not made
an effort to defjne the phrase with any precision, w€
note that ha.bitua-L faiTure to decide matters in a
timely fashion is widel.y regarded as the proper subject
of a compTaint. Del.ay in a sinqle case ordinariTy may
be the proper subject of a complaint onlv where the
deLay is the product of improper animus or prejudice
toward a part icuTar Tit iqant, There mav aIsS, be unique
sj tuat ions,  not suscept ib le to precrse def in j t jon
where de-Zay in a srngi.e case is of such an
extraordinary or egregious character as to constitute a
eiear derel ict ion of  iudieial  resoonsibiTi t ies
sui table for  d iscipl ine under 28 U.S.C. S 372(c).  The
nature of  such si tuat ions.  i f  any.  is  best Teft  to
c ase-by-case determination. "

"his 
eommittee recofirmends that the Judicial Confetence

charge the committee with the responsibiTity of
considering whether and to what extent to alter the
Tanguage of the commentary to RuJ,e 7 relative to this
reconmendation. . pp. 37-40

The Cornmission recommended "that the 1980 Act be amended to
include as an addit ional ground for dismissal by a chief
judge that the allegations in a complaint have been shown to
be plainly untrue or incapable of being established through
investigation. " Commission Report at 98.

?hjs committee agrees that the substance of thrs
reconmendation seryes an important purpose, although
further thought shouJ.d be given to stating the precise
standard. The comm:ittee recommends (1) that the
Judicial Conference endorse modrfrcat,ion of the
f TTustrative Ru-Les so as to give effect to the
substance of the Comrnissjon's recornfitendation, and (2)
that the Conference charge the eommittee with the
responsibiTity of preparing the Tanguage of a revjsed
fJ,l .ustrative RuJ.e and/or commentary. pp. 40-42

ffus Qerrmission "endorse[d] I l lustrative RuIe 4(b) [which
provides that' a chief judge may undertake a limited inquiry
into the allegations of a complaintl and recomend[ed] that'
the 1980 Act be amended to provide that a chief judge may
conduct a limited inguiry into the factual support for a
complainant's al legations but may not make f indings of fact

L2.
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about any matter that is reasonably in dispute. " Commission
Report at L02.

his conmittee affirms the Commission's end<lrsement of
Rul.e 4 (b). fhis committee reconmends that the Judieial
Conference, as a matter of record, approve a resol.ut ion
specif ical ly endorsing the provisions of r-I l .ustrative
Rul.e 4 (b) and urging a77 circuits and courts covered by
the Act to continue to folTow fl , l ,ustratjve Ru-l.e 4 (b)
whenappropt jate.  . . .  .  . .  .  . .  pp.42-43

13. The Comission recomended "that the I l lustrative Rules be
amended to permit chief Judges and Judicial councils to
invoke a rule of necessity authorizing them to continue to
act on multiple-judge complaints that otherwise would
require mult iple disquali f ications. " Commission Report at
105.

fhis committee endorses this reconmendation. This
comnittee reco,lnmends (1) that the Judicial Conference
endorse a modif ication of the f lTust,rative RuJ,es to
give effect to the substance of the Commjssjon's
recommendation, and (2) that the Conference charge the
committee with the responsi.biljty of preparing the
Tanguage of a revised f-Zl,ustrative RuLe and/or
eommentary. . . .pp.43-44

14. The Cormission recomended "that a chief judge or circuit
council  dismissing for lack of jurisdict ion non-fr ivolous
allegations of criminal conduct by a federal judge bring
those al legations, i f  serious and credibl-e, to the attention
of federal or state criminal authorities and of the House
Judiciary Committee. In situations where the chief judge or
circuit council believe it inappropriate to act as an
intermediary, the Commission reconmend[ed] that they notify
the complainant of the names and addresses of the
individuals to whose attention the charges might be
brought. " Commission Report at 97.

fhis committee endorses the Commission's reconmendation
in principle, noting that j t  is Timited to non-
fr ivoTous aTTegations of criminal conduct that are
drsmrssed simpTy because not germane to the section
372 (c1 process. In such cases, the suggested
alternatirres seern reasonable. The committee recommends
that the Judicial Conference charge t.he eommittee with
the respons-r.bi7it.y for preparing the language of a
rerrised rL-l.ustrative RuJ.e and/or commentary. pp. 45-47

i-5. The corrmission recornmended "that the Judicial conference
adopt a uniform policy on the l imitations a judicial council
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research access to confidential materials be afforded only

pursuant to the express authorization either of the Judicial

Conference or of this committee.

lle recommend that, the Judicial Conference (1)
approve modifyinq the f-Llustrative Ru-Les so as
to provide for access by judiciary researchers
to confidential materials jn order to perform
S 372 (c1 research expressly authorized by the
Judicial Conferenee or this committee, and
under appropriate requirements for shieTding
the eonfidentiality of such materiaTs; (2)
direct thjs committee to draft and circulate
such a modified fllustrative RuIe

X 3. Reasoned, Nonconclusory Chief Judge Orders of Dismissal
/\

I

The Colrlmission recomended "that, as provided in

I l lustratiwe RuIe 4(f), a chief judge who dismisses a complaint

or concJ-udes a proceeding should 'prepare a supporting rnenorandum

ttrat sets forth the alJ-egations of the complaint and the reasonc

for the dislrcsition.' This memorandum should 'not include the

name of the complainant or of the judge or magistrate whose

conduct waa complained of. ' In the caae of an order concluding a

proceeding on the basis of corrective action taken, the

supporting menorandurn'E statenent of reasons should specifical.ly

describe, with due regard to confidentiality and the

effectiveness of the corrective action, both the conduct that was

corrected and the means of correcting it. If action by the

judicial council-s or Judicial Conference does not resul.t in

national uniformity on the issue within a reasonable period of

time, the Corrmission recourmend[ed] that the 1980 Act be amended

to impose it .  " Report at 109.
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Research by Commission consultants suggested that the

pract ice,  fo l lowed in some circui ts,  of  issuing conclusory,

boilerplate orders of dismissal tended to result in a

substantial ly higher percentage of dismissals that appear

troubl ing or "problemat ic"  to an outside observer.  Possible

explanations for such a relationship are easy to imagine.

Without ful ly detai led rationales in writ ing, there may tend to

be less discipl ine in the chief  Judge's pr ivate formulat ion of

the bases for dismissal .  The very process of .spel l ing out

reasons in wr i t ing may serve to hone the chief  judge's reasoning

and point out problems that may not be apparent upon a cursory

examination of the complaint.

Also, boilerplate orders fai l  to assure the public that the

court is effectively implementing section 372(c1, since none can

tel l .  By leaving complainants in the dark about the reasons for

dismissal ,  use of  boi lerplate orders compromises the Act 's

important symbolic value in providing the public with an

opportunity to have its complaints considered thoughtful ly and

fair ly.

The arg,ument for this practice, of course, is that i t

consumes less t ime. However, delegation of the task of draft ing

routine dismissal ordersr ds is conmon practice and as the

Commission also recommended (see below),  minimizes any required

expenditure of scarce Judge t ime.

By the same token, corrective action orders that fail to

describe the correction--which Commission consultants found were
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the exception but st i l l  not uncommon--fal l  short of assuring the

public and the complainant that the corrective action was indeed

suff ic ient  under the c i rcumstances.

This committee is persuaded by the Commission's reasoning,

and endorses the substance of the Commission's reconmendation.

This committee believes, however, that, only two circuits have

recently fol lowed a practice of issuing boilerplate orders in a

signi f icant percentage of  sect ion 372(c) matters.  This commit , tee

has spoken to both circuits about this matter, and both circuits

have agreed to change their practice and adopt a policy of

issuing ful ly reasoned orders of  d ismissal .  Whi le the issue may

be mooted, we think i t  is nonetheless desirable for the

Conference to place formally on the record i ts agreement with the

Commission on this matter, thereby making clear to Congress that

the courts take the Commission's reconmendations seriously.

The eommittee proposes that the JudiciaT
Conferenee adopt a resolution that chief judge
orders of dismigsal set forXh the aTTegaXions
of the complaint and reasons for djsmissal as
reqnrired by ITTusXraXive Ru-le 4 (f ) . The
comnittee notes that a77 eireuits and courts
eovered by the Aet have adopted RuIe 4(f) and
have now indieated their intention to fa77ow
it, thus esta.bljshing national uniformity and
making further action by the Conference
unnecessary.

4. Dissemination of Public Section 372(c) Orders

The Coqunission recoumended "that the Judicial Conference

devise and monitor a system for the dissenination of information
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about compJ-aint distrrositions to judges and others, with the goals

of developing a body of interpretive precedents and enhancing

judicial and public education about judicial discipline and

judic ia l  ethics."  Report  at  109.

This committee endorses the Cornmission's recommendation.

In making determinations under the Act, many chief judges

operate in substantial ignorance about what other circuits have

done in sj:ni lar situations. Since only a handful of public

sect ion 372(c) orders have been publ ished--and since the

unpublished public orders are not available on the computerized

information systems, Lexis and Westlaw--there is at present no

practicable way for a chief Judge to learn how other circuits are

interpreting section 372(c) and the I l lustrative Ru1es. To some

extent, of course, chief Judges and staff share information

informally, especial ly in connection with serious matters, but

this sort of communication is far too l imited and episodic to

substitute for publication.

This is by no meana a new idea. In 1986, the draf ters of

the l l lustrat ive Rules said much the sane3 "  Ip]ubl icat ion of

some of the chief judges' dismissal orders--as contrasted with

mere public availability--would surely improve the operation of

the mechanisrn. For the most part, the f i f teen chief judges with

responsibi l i ty under this statute have been making decisions

about issues under the statute quite unaware of how the same or

similar issues have been treated in other circuits and without

the benefit  that f lows from scholarly cri t ique. A body of
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published precedent can only be helpful to us aIl .  " Commentary

to I l lustrat ive RuIe L7.

As the Commission recognized, such publication should be

selective, since many--indeed most--dismissal orders lack

precedential value. The rnaJority of complaints are

insubstantial,  and even orders disposing of substantial

complaints may often be so fact-specif ic as to be worthless

outside the imrnediate situation. On the other hand., some orders

do determine knotty legal issues in the application of the Act

and would be of interest to other circuits. As is done with

court of appeals opinions, i t  should be left to each circuit to

determine which of i ts public orders merited publication.

The committee believes that publication of selected S 372(c)

orders by West Publl-shlng Co. in F.3d is the best course. This

is at once the easiest option--since no new publications or

procedures are reguired--and the option that would effect the

widest disseminat ion of  sect ion 3?2(c) orders,  s ince F.3d is

almost universal. Since any orders published j-n F.3d wil l

automatically be picked up on Westlaw, the committee also

believes that al l  orders published in F.3d should also be

submitted to Lexis

The com.ittee reeommendg that the Judicial
Conferenee approve a reso-Zutjon urginq aJ,l
cireuits and courts covered by the Act to
gulrmi't to the West PubJ'ishing Co. for
publication jn .F.3d -- and to Lexis a77 orders
j .ggued pursuant to 28 U.S.C. S 372(c) that  are
depmed by the issuinq c.ireuit or court to have
significant preeedential val,ue or to offer
significant guidanee to other cjrcujts and
courts eovered by the Act,.
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L4. Allegations of Criminal Conduct

The Connnission recomended 'that a chief judge or ci::cuit

council dismissing for lack of jurisdiction non-frivolous

allegations of criminal conduct by a federal judge bring those

allegations, if serious and crediJrle, to the attention of federal

or state criminal authorities and of the Ilouse Judiciary

Qonrmitfgs. In situations where the chief judge or circuit

council believe it inappropriate to act a6 an inte:cmed.iar1r,r the

Commission recomend[ed] that they notify the complainant of the

name6 and addressea of the individuals to whose attention the

charges might be brought. " Report at 97 .

The committee endorses the Commission's reconmendation in

pr inciple.

The Commission learned that the policy of the House

Judiciary Committee when it receives complaints against federal

judges--and it receives many--ordinarily is to forward the

complaint to the appropriate circuitr oE to advise the

complainant that his or her proper recourse is to f i le the

complaint in the appropriate circuit.  This policy ordinari ly

includes complaints al leging criminal misconduct (although the

Comrnittee may look at a complaint plausibly alleging potentially

impeachable misconduct ) .

fn the course of i :nplementing section 372(c), however, some

circuits have ruled that certain instances of al leged crjminal

conduct did not fa l l  wi th in sect ion 372(c) (1),s def in i t ion of

misconduct subJect to the Act,  i .e. ,  "conduct prejudic ia l  to the
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effective and expedit ious administration of the business of the

courts. " For example, both the Second and Ninth Circuits have

ruled that al legations that a federal judge committed perjury

concerning matters that occurred before the judge's appointment

to the federal bench were beyond the coverage of the Act. These

rulings assert that there is some range of purely personal

behavior of a judge--in some circumstances even criminal

behavior--that has no relationship to judicial performance and is

therefore not cognizable under sect ion 372(c).  f t  is  obviously a

diff icult question to determine the extent to which private

behavior can be said to affect the administration of the business

of the courts.

Given these rul ings, the Commission was concerned that

dismissal by a circuit on jurisdict ional grounds of non-fr ivolous

allegations of criminal conduct fo::warded by the House Judiciary

Committee--without bringing those allegations to the attention of

proper authorit ies, including the Committee itself,  or at least

advieing the complainant that he or ahe may do so--entai ls a

serious risk that no one wiII undertake whatever investigation of

those al legations may be appropriate. Actual criminal conduct

might then go unpunished. Such a situaticln might also cause the

House Judiciary Committee to reconsider i ts current practice of

routine referral to the judiciary of complaints of judicj_al

misconduct, including criminal misconduct.

The eommittee endorses the principle of the
Commission's recanmendation, noting that jt js
7i'nited to non-frivoTous aTTegations of
eri-minal conduet that are dismissed sinply
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because not gennane to the sectjon 372(c)
process. In such cases, the suggested
alternatives seem reasona.b-Le. The committee
recofitmends that the Judjcial Canferenee eharge
the committee with the responsibiTity for
preparing the Tanguage of a rewised
f-2.-Lustrative Ru-le and/ ot commentary.

15. Limitations on a Judge Implicated in the Criminal Process

The Cornmission recomended "that the Judicial Conference

adopt a uniform policy on the limitations a judicial council

should impose on a judge who is personally imFlicated in the

criminal process. At a minimum that policy should include

ordinarily relieving a judge under indictment from all judicial.

responsililities through to the end of the criminal process and

inposing appropriate constraints on judicial responsibiJ.ity where

a judge is under investigation." Report at LL2,

Recognizing the diff iculty and sensit ivity of these issues,

and believing that many chief judges might be unsure what to do

when suddenly confronted with the problem of a judge who was

personally implicated in the cri:ninal process, the committee

agrees that the promulgation of a uniform set of guidelines in

this area by the Judicial Conference would meet an important

need.

The committee shares the Commission's concern about the

situation--which unfortunately has arisen several t imes during

the last decade--in which a sitt ing federal judge is indicted.

For one thing, the indicted judge--or even a judge who has only

been targeted for criminal investigation--should not be at ' Ie to

47



Accordingly, the committee recommends passage of a

Conference resolution endorsing the Commission's recommendation

that there be a unif ied policy regarding confidential i ty. Such a

resolut, ion wil l  place the Judiciary on record in an important

area of concern. No further Conference action is necessary.

\ tu

/(.- 3. Reasoned, Nonconclusorlr Chief Judge Orders of Dismissal
I

The Conrnission recortmended "that, as provided in

Illustratiwe Rule 4(f ), a chief judge who d.ismisses a complaint

or concludes a proceeding should 'prepare a suptrrcrting nenorandum

that eets forth the all-egations of the complaint and the reaaons

for the distrrosition.' This memorandum should 'not include the

name of the complainant or of the judge or magistrate whose

conduct waa complained of.' In the case of an order concluding a

proceeding on the basis of corrective action taken, the

supporting menorandun's statenent of reasons should specifically

descriSe, with due regard to confidentiality and the

effectivenesa of the corrective action, both the conduct that was

corrected and the means of correcting it. If action by the

judicial councira or Judicial conference does not resurt in

national unifor^mity on the issue within a reasonable period of

time' the Commission recormend[edJ that the 1980 Act be amended

to impose it .  " Report at 109.

Research by Commission consul_tants suggested that the

practice, folrowed in some circuits, of issuing concrusory,

boilerplate orders of dismissal tended to result in a
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substantial-]y higher percentage of dismissals that appear

troubring or "probrematic" to an outside observer. possibLe

explanations for such a relationship are easy to imagine.

without ful ly detai led rationales in writ ing, there may tend to

be less discipl ine in the chief Judge,s private formulation of

the bases for dismissar. The very process of spelr ing out

reasonc in writ ing may serve to hone the chief judge,s reasoning

and point, out problems that may not be apparent upon a cursory

examination of the complaint.

Also, boilerplate orders fait to assure the public that the

court  is  ef fect ively implement ing sect ion 372(c),  s ince none can

tel l .  By leaving complainants in the dark about the reasons for

dismissal ,  use of  boi lerptate orders compromises the Act,s

import,ant symbolic value in providj-ng the public with an

opportunity to have its complaints considered thoughtful ly and

f air1y.

The argument for this practice, of course, is that i t

consumes less t ime. However, delegation of the task of draft ing

routine dismissal ordersr €rs is coi lrmon practice and as the

Commission also recommended (see below), mini:nizes any required.

expenditure of scarce Judge t ime.

By the same token, corrective action orders that fail to

describe the correction -- which Commission consultants found.

were the exception but st i l l  not unconmon -- fal l  short of

assuring the public and the comprainant that the corrective

action was indeed suff icient under the circumstances.
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This committee is persuaded by the Commission's reasoning,

and endorses the substance of the Commission's reconmendation.

This cornmittee believes, however, that only two circuits have

recently fol lowed a practice of issuing boilerplate orders in a

signi f icant percentage of  sect ion 372(c) matters.  This commit tee

has spoken to both circuits about this matter, and both circuits

have agreed to change their practice and adopt a policy of

issuing ful ly reasoned orders of  d j -smissal .  Whi le the issue may

be mooted, we think i t  is nonetheless desirabfe for the

Conference to place formally on the record i ts agreement with the

Commission on this matter, thereby making clear to Congress that

the courts take the Commission's reconrmendations seriously.

L2. Lirnited Inquiry by the Chief Judge

The Conm.ission "endorse[d] Illustrative RuIe 4(b) [which

provides that a chief judge may undertake a limited inquiry into

the al.legations of a complaintl and recomend[ed] that the 1980

Act be anended to provide that a chief judge may conduct a

Iimited inquiry into the factual support for a conplainant's

allegations but may not make findings of fact about any matter

that is reasonably in dispute.' Report at L02.

The committee aff irms the Commission's endorsement of

IL lustrat ive Rule 4(b),  which provides that " in determining what

act ion to take" on a complaint  f i led under 28 U.S.C. S 372(c),

"the chief Judge may conduct a limited inquiry for the purpose of

determining (1) whether appropriate corrective action has been or
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