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JUDICIAI.  COUNCIL

OF THE SECOND CIRCUIT

In re

CTIARGE OF JUDICIA], }IISCONDUCT 94 -8 558

JON O. NEWMAN, Chief  Judge:

On August L,  1"994, conplainant f i led a complaint  wi th

the Clerk 's Off ice pursuant to the Judic ia l  Counci ls Reform and

Judic ia l  Conduct and Disabi l i ty  Act,  28 U.S.C. S 372(c) ( the

Act) ,  and the Rules of  Judic ia l  Counci l  of  the Second Circui t ,

Governing Complaints Against  Judic ia l  Off icers ( the LocaI

Rules),  charging u ld i"ar i "a court  judge cl f  th is Circui t  ( the

judge) wi th ur isconduct.

Background:

Complainant is an at torney and pro se plaint i f f  in a

Iawsui t  against  h is,  former employer.

Al legat lonsr !

Complainant asserts that  on June 10, L994r dD episode

occurred in open court  in which,  according to the complaint ,  the

rrdef endantsrr  handed a document to the judge, that  the judge

r l readrr  the document,  said i t  was t t insuff ic ientrrr  handed i t  back
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to the rrdefendantsrrr  and decl j .ned to require that  the docurnent

be shown to the conplainant. The courplaint further al leges that

subsequent ly the judge disnissed one of  the defendants sua

spgnte.  Complainant al leges that what occurred was an ex parte

conrnunicat ion.

oisposl t lon:

The judge reports that  on June 10, 1994, a pro_lC

defendant,  who is an at torD€y, whi le standing next to the bench

because the at torneyln.r  a hear ing impairment,  handed up a

document that  was supposed to be a jo int  proposed pre-tr ia l

order.  When the judge inguired i f  the document had been served

upon the plaint i f f  ( the cornplainant in th is proceeding),  the

judge L/as informed that i t  had not been served, whereupon the

judge imrnediately,  wi inout reading l t ,  returned i t  to the pfo se,

defendant who had tenclered i t .  The judge also informed the pro

se defendant that  the proposed pre-tr j .ar  order was supposed to

be a jo int  order subrni t ted by both s j -des.

Though it  rnight have been advisabl,e to pernit the

complainant to see whertever document the pro se defendant handed

up to the judge, the fa i lure to do so, under the c i rcumstances,

does not,  indicate judic ia l  rn isconduct, .  Nothing of  substance was

communicated to the judge on any basis,  nuch less on an ex parte

basis.  The ar legat ion that the judge rrreadt the document is

speculat ion on the complainant 's part .  To whatever extent the

2



AO 72A

complainant is iurplying that, the subsequent disnissal of another

defendant lras in any r./ay attributable to the handing up and

prompt rejection of the proposed pre-tr iar order, that,

inpl ication is arso specurative and entirely unsupported.

The cornplaint  is  hereby disrnissed, pursuant to zg

u.s-c.  s 372(c) (31 tel  l i t  and Rure 4 (c)  (1)  of  the Locat Rules,

for  fa i lure to present a.supportable al legat ion of  misconduct.

The Clerk is directed to t ransni t  copies of  th is order

to the complainant and to the judge who is the subject of the

cornplaint .
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Signed: New York,  New york
August 76i  ,  J"994

JON O. NEWT,IAN
Chief Judge
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