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CITY COURT OF THE CITY OF WHITE PLAINS
STATE OF NEW YORK: COLTNTY OF WESTCHESTER

JOHN McFADDEN.

Petitioner (Overtenant),
Index #5P1502107

NOTICE OF CROSS.
MOTION

-against-

ELENA SASSOWER.

Respondent (Subtenant)
16 Lake Street - Apt.2C*L::111:-1Y::: . .. .--..---- x

PLEASE TAKE NOTICE that upon the annexed affidavit of Respondent ELENA RUTH

SASSOWER, sworn to on September 5,2007, the exhibits annexed thereto, and upon all the

papers and proceedings heretofore had herein, Respondent will make a cross-motion in White

Plains City Court at 77 South kxington Avenue, White Plains, New York 10601, on September

6,2007 at 9:30 a.m., or as soon thereafter as the parties or their counsel can be heard for an

order:

(1) Referring the disputed issue raised by the Petition's !f13 and Respondent's Answer

thereto as to whether Respondent is a protected tenant under the Emergency Tenants Protection

Act or other rent regulations to the Office of Rent Administration of the New York State

Division of Housing and Community Renewal for determination and, pending such review and

determination, holding this proceeding in abeyance;

(2) Granting a judgment of dismissal to Respondent under CPLR $3211(a)1, 2, 4, 5

(collateral estoppel), and l0;

(3) Granting summary judgment to Respondent pursuant to CPLR $321l(c);



(4) Awarding costs and imposing sanctions in the maximum amount allowed by law

against Petitioner JOHN MoFADDEN, his counsel, Leonard A. Sclafani, P.C., and Leonard A.

Sclafani, Esq.,personally, pursuant to 22 NYCRR $130-1 et seq;

(5) Referring Leonard Sclafani, Esq. to the appropriate Grievance Committee

authorities for his knowing and deliberate violation of New York's Disciplinary Rules of the

Code of Professional Responsibility, includng22 NYCRR $1200.3 (DR 1-102: "Misconduct")

and $1200.33 (DR 7-102: "Representing a Client Within the Bounds of the Lavl'), as well as to

the Westchester District Attomey's Office for criminal prosecution under the Penal Law for

perjury and under Judiciary Law, $487(1) for "deceit, with intent to deceive the court", pursuant

to this Court's mandatory "Disciplinary Responsibilities" under the Chief Administrator's Rules

Governing Judicial Conduct, 22 NYCRR $ I 00.3D(2);

(6) Granting such other and further relief as may be just and proper, including

transfer and removal of this proceeding to the Supreme Court for disposition.

Dated: White Plains, New York
September 5,2007

Yours, etc.,

16 Lake Street, Apartment 2C
White Plains, New York 10603
TeI:914-949-2169

TO: Leonard A. Sclafani, Esq.
18 East 41't Street, Suite 1500
NewYorkoNewYork 10017

ELENA RUTH S



CITY COURT OF THE CITY OF WHITE PLAINS
STATE OFNEWYORK: COUNTY OF WESTCHESTER

JOHN MCFADDEN,

Petitioner (Overtenant),
Index #SP1502/07

Respondent's Af{idavit in
Opposition to Petitioner's
Motion & in Support of
Cross-Motion

-against-

ELENA SASSOWER,

Respondent (Subtenant)
16 Lake Street - Apt.2C
White Plains, New York

srATE OF NEW YORK )
COUNTY OF WESTCHESTER ) ss:

ELENA RUTH SASSOWER, being duly sworn, deposes and says:

l. I am the respondent pro se, whose home of nearly twenty years is the subject of

this holdover proceeding, whose caption improperly identifies me as a "(Subtenant)". I am fully

familiar with all the facts, papers and proceedings heretofore had herein.

Z. This affidavit is submitted in opposition to the frivolous and deceitful motion of

Leonard A. Sclafani, Esq., attorney for petitioner John McFadden, seeking a default judgment

against me or, altematively, dismissal of my affirmative defenses and counterclaims.

Additionally, it is submitted in support of the relief requested in my accompanying notice of

cross-motion.

3. No court having any respect for the integdty of its judicial proceedings can

condone, let alone gant, a motion such as Mr. Sclafani has put before this Court. As hereinafter

shown, it not only violates fundamental rules of practice and procedure, but is a deceit and fraud



on the Court.

4. Such demonstrated deceit and fraud buttress my entitlement to dismissal/summary

judgment against Mr. McFadden, who has participated in, and sought to benefit from, Mr.

Sclafani's misconduct. As the treatises recognize:

"when a litigating party resorts to falsehood or other fraud in trying to establish a
position, a court may conclude that position to be without merit and that the
relevant facts are contrary to those asserted by the party." Corpus Juris
Secundum, Vol. 3lA, 166 (1996 ed.,p.339).

"It has always been understood - the inference, indeed, is one of the simplest in
human experience - that a party's falsehood or other fraud in the preparation and
presentation of his cause...and all similar conduct, is receivable against him as an
indication of his consciousness that his case is a weak or unfounded one; and that
from that consciousness may be inferred the fact itself of the cause's lack of truth
and merit. The inference thus does not necessarily apply to any specific fact in the
cause, but operates, indefinitely though strongly, against the whole mass of
alleged facts constituting his cause." II John Hen{v Wiernore. Evidence $278 at
r33 (re7e).

5. ln the interest of judicial economy, the first branch of my cross-motion requests

that the disputed issue raised by the Petition's ti13 and my Answer thereto as to whether I am a

protected tenant under the Emergency Tenants Protection Act or other applicable rent regulations

be referred by this Court to the agency with the expertise and resources to make that

deterrnination, to wit, the Office of Rent Administration of the New York State Division of

Housing and Community Renewal. My filed complaint of unlawful eviction, expressly seeking

determination of the Petition's fl13, was declined by the Office of Rent Administration solely

because of this pending proceeding (Exhibit H)t. I was informed, however, by Robert Rodriguez

of that Office, that the Court can request the Office of Rent Administration to take jurisdiction of

such narrow and potentially dispositive issue - and that it will then do so. Such is particularly

I The exhibits annexed hereto begin with Exhibit H, continuing the sequence of exhibits annexed
to the Petition, which were A through G.



appropriate as the determination of coverage under the Emergency Tenants Protection Act or

other rent regulations apparently requires a great deal more factual information, analysis, and

interpretation than the Petition's flI3 provides.

6. For the convenience of the Court. a Table of Contents follows:
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MR. SCLAX'ANI'S MOTION IS VIOLATIYE OF LAW & DEF'ICIENT ON ITS FACE

7. The violations of law and deficiencies of Mr. Sclafani's motion are discernible

from the face of the motion - beginning with its notice of motion.2 It identifies that the motion

is supported only by Mr. Sclafani's affirmation and annexed exhibits. In other words, no

affidavit from Mr. McFadden attests to the facts of which Mr. McFadden - not Mr. Sclafani -

has personal knowledge. As hereinafter shown, Mr. Sclafani's personal knowledge relates only

to the first part of the motion that seeks a default judgment against me, not the second alternative

part where he makes factual allegations in support of dismissal of my affirmative defenses and

counterclaims.

8. As for Mr. Sclafani's affirmation, its deficiencies are obvious from the outset.

Although he affirms that it is'ounder penalty of perjury" (at p. l), he does not affirm it "to be

2 I believe I brought the Court's attention to the notice of motion on the August 27,2007 return
date when I asked the Court's guidance as to the time parameters governing such motions as Mr.
Sclafani's. I pointed out that Mr. Sclafani's motion was dated August 23,2007 and had been served
upon me, by overnight mail, which I had received on August 24,2007 - The Court declined to provide
me with that information.

Due to the press of other professional commitments, of which I then advised the Court, I did not
have time to undertake the legal research I would have otherwise done. Nor did I have time to prepare a
separate memorandum of law. Such legal authority as I have, I have included in this affidavig for which
I ask leave of Court.

Insofar as the time parameters governing Mr. Sclafani's motion - whose dismissal relief was
sought pursuant to CPLR $321 I - if such is governed by the CPLR, the motion should have been rejected
- which is what I asked the Court to do on the August 27,2007 return date.

CPLR 52214(b) states:
"Time for service of notice and affidavits. A notice of motion and supporting
affidavits shall be served at least eight days before the time at which the motion
is noticed to be heard."

Pursuant to CPLR $2103(bX6), an addition day is added where service is by overnight mail.
According to caselawo failure to give requisite notice of motion deprives court ofjurisdiction to

entertain motion. Morabito v Champion Swimming Pool Corp. (1962,2d,Dept) 18 App Div 2d 706,236
NYS2d 130.



true"'. As hereinafter shown, Mr. Sclafani's affirmation is false over and over again- and

knowingly so. Nor does he set forth the basis upon which his affirmation is made: whether

personal knowledge or upon information and belief and, if the latter, the source of the

information and belief, As such, it is completely non-probativea.

9. Further, Mr. Sclafani's motion does not cite to any legal provision for its

requested relief of a default judgment, does not identifr the subdivision of CPLR $3211 on

which it is relying for dismissal of my affrrmative defenses and counterclaims, deceptively cites

the grounds on which dismissal is sought, contains scant citation to legal authority, with such

being irrelevant and deceitful, and is unaccompanied by any memorandum of law.

FOR SEEKING A DEFAULT JUDGMENT

10. Mr. Sclafani's contention that a default judgment should be issued against me due

to my alleged "failure timely to respond to the petition or to pay court-ordered use and

occupancy" (his notice of motion) appears atll3-32 of his affirmation. Such is fashioned on:

(a) material falsification of what took place at the proceeding before the Court on
July 16, 2007 (Exhibit I-l) - the return date of the Petition;

3 S"e CPLR $2106: o'The statement of an attorney...when subscribed and affirmed by him to be
true under the penalties of perjury, may be served or filed in the action in lieu of and with the same force
and effect as an affidavit." (underlining added).

According to McKinney's Consolidated Laws of New York Annotated, 78, p. 817 (Igg7),
Commentary by Vincent C. Alexander. "While attorneys always have a professional duty to state the
truth in papers, the affirmation under this rule gives attorneys adequate warning of prosecution for
perjury for a false statement".

"Those who make affidavits are held to a strict accountability for the truth and accuracy of their
contents.", 2 carmody-wait 2d $4:12, citing In re portnow,253 A.D.3g5 (zil Dept. l93g).

o "khas too long been the rule to need the citation to authority, that such averments in an affidavit
have not [sic] probative force. The court has a right to know whether the affiant had any reason to
believe that which he alleges in his affidavit." Fox v. Peacock,gT App. Div. 500, 501 (1904). Also,
Pachucki v. Walters, 56 A.D.2d 677,391N.Y.S.2d 917, 919 (3rd Dept. 1977); Soybel v. Gruber, 132
Misc.2d 343,346 (NY. Co. 1986), citingKoumpv. Smith,25 N.Y.2d 287,for tle proposition,,,An
affirmation by an attorney without personal knowledge of the facts is without probative value and must
be disregarded."
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(b) material falsification with respect to two letters I thereafter wrote to the Court,
dated July 20,2007 andJuly 26,2007 (Exhibits J and K-t);

(c) wilful failure to ascertain from the Court its disposition with respect to those
two letters, prior to the making of his motion; and

(d) outright lying.

Mr. Scalfani's Deceit as to the "Use and Occupancv" Issue

11. Mr. Sclafani begins by asserting that I did not pay to Mr. McFadden o'use and

occupancy for the months of June and July'', as so-directed by the Court on July l6th (11't|l0, 16),

but, instead, wrote my July 20,2007 letter (Exhibit J) "filled with vitriol, revisionist history and

personal attacks, accusations and innuendo against [him]" (1114). He describes the letter as

having "attempted to re-litigate the Court's ruling" and that it oorequested permission to deduct

$60.00" - the cost of stopping payment on the checks for June and July I had previously mailed

Mr. McFaddeno a cost Mr. Sclafani appeffs to dispute (fl14). He asserts that, "to [his]

knowledge", "the Court has not granted [my] request or amended its prior ruling" ('Tl5) and that,

as a result, I am "in violation of this Court's order of July 16,2007".

12. Such is frivolous and deceitful - as evident from Mr. Sclafani's omission of the

following material facts :

(1) that the Court has yet to rule on my July 20,2007 letter, which remains szD
judice;

(2) that, throughout these many weeks, Mr. Sclafani took no steps to request that
the Court expedite its ruling thereon; and

(3) that Mr. Sclafani at no time notified me that I was not legally entitled to
await the Court's ruling on my July 20, 2007 letter or that my doing so would
constitute a legal basis for his seeking a default judgment against me.

13. Indeed, Mr. Sclafani nowhere asserts that I was not legally entitled to await the

Court's ruling on my July 20, 2007 letter or that my doing so is legal grounds for the Court's



granting a default judgment against me. Nor does he furnish any citation of law for such non-

existent, noxious propositions.

14. Conspicuously, too, Mr. Sclafani does not mention his response to my July 20,

2007 letter - which came only after he had received my July 26,2007 letter to the Court in which

I requested an extension of time to answer the Petition to August 20,2007 (Exhibit K-l). He

then replied to both in a single letter, dated July 26,20075, stating:

"In each of her letters, intertwined among various inappropriate, unseemly
and baseless attacks, insults and accusations against me, are various
prayers for relief. I will not respond to respondent's attacks, accusations
and insults as they are patently frivolous. For the same reason, I will not
respond to respondent's prayers for relief set forth in her July 20,2007
letter, other than to state that respondent should not be permitted to make
such applications as are contained in her letter in any manner other than
through the submission of formal papers in accordance with appropriate
procedures established by the CPLR. This is particularly true in light of
respondent's several assertions in her July 20, 2007 lelter ttrat its purpose
was to safeguard the integrity of the proceedings and to insure an accurate
record." (underlining added).

15. Examination of my two letters to the Court (Exhibits J and K-l) shows that Mr.

Sclafani's excuse for his "not respond[ing]", to wit, his characterizations that the letters made

"attacks, insults, and accusations" that were "inappropriate, unseemly, and baseless" and

"patently frivolous", is false. Each letter particularizes facts establishing professional

misconduct by Mr. Sclafani, which, if not true, were for him to promptly and specifically deny

and dispute.

16. Thus, my July 20,2007 letter (Exhibit J) was not - as Mr. Sclafani's tf 14 purports

- "filled with vitriol, revisionist history and personal attacks, accusations and innuendo against

[him]", but recited:

(a) specific facts as to what took place at the July 16th court proceeding and

Mr. Sclafani's July 26,2007 letter is Exhibit D to his motion.
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(b)

(c)

(d)

immediately thereafter;

specific facts concerning my July 19th telephone call to Mr. Sclafani's
office;

specific facts as to the absence of any prior contact between myself and
Mr. Sclafani that would account for his improper behavior there recited;
and

specific facts as to what was contained, as well as omitted, in the Petition
he drafted on Mr. McFadden's behalf.

Based thereon, my July 20,2007 letter requested the following relief:

"...I respectfully request that the Court direct that Mr. Sclafani submit an
attorney's affrrmation and lvft. McFadden, an affidavit, concerning the
representation in fl14 of the verifred petition that "no part" of the monthly
occupancy charge had been "received" and, additionally, that they recite the
particulars as to Mr. Sclafani's instructions to Mr. McFadden to retum the two
checks to me and Mr. McFadden's alleged return of them, as represented by Mr.
Sclafani on July 16th. Additionally, I request the Court's confirmation that I may
deduct the $60 cost of stopping the checks from the new checks I will send to Mr.
McFadden pursuant to the Court's July 16ft directive."

There is no bar to the Court's entertaining such request without necessity of

"formal papers in accordance with appropriate procedures established by the CPLR" that would

needlessly delay proceedings and produce identical results. Certainly, the Court was free to

request a formal motion if it felt same to be appropriate.

18. Annexed hereto is a copy of the stenographic transcript of the July 16s court

proceeding (Exhibit I-1), which, as stated by my July 20, 2007 lelter (Exhibit J), I immediately

ordered6. Such corroborates my letter's recitation as to what had taken place during the July 16ft

I received the annexed error-filled transcript from the stenographer, Pamela Carollo, on August
15th. As illustrative of these errors, her garbling of my opening words to the Court, which I had READ
as follows from a typewritten text (Exhibit I-2):

"I am the respondent Elena Sassower, here to defend my rights to my home of nearly 20
years. The petition of John McFadden, the petitioner - presumably drafted by his
attorney, Leonard Sclafani, Esq. - is based on flagrant falsification and omission of
material fact. It is my belief that it would easily support imposition of sanctions and

17.



proceeding. Insofar as my letter's assertion that Mr. Sclafani had admitted that Mr. McFadden

had received my June and July checks, thereby exposing the falsity of the Petition's !f14 - and

that he had further acknowledged instructing Mr. McFadden to return to the checks to me, which

Mr. McFadden had done, the transcript, as mangled by the stenotypist, is as follows:

[p. 16, ln. 18- p. 18, 1n.22]

Mr. Sclafani: "I would only ask, Judge, that the respondent be directed to pay use
and occupancy during the interim without prejudice to the petitioner's
claims. He has not accepted the rent for June or July.

The Court: He has not?

Ms- Sassower: But he received it and he has not received it on the falsification on
the papers.

The Court: Mrs. Sassower tendered the checks?

Attorney 4: Yes. On my direction they were returned.

Ms. Sassower: They were not refurned.

The Court: What is your intention to do with these checks if they're sent?

Mr. Sclafani: We don't have them. We returned them.

Ms. Sassower: I have not received any return of those checks. And the cover letter
is right here.

The Court: When were they returned?

Mr. Sclafani: I think we received one check last week. if I'm not mistaken.

The Court: Perhaps it hasn't arrived.

Attorney 4: And it was mailed back. That was July.

The Court: Certainlv not cashed.

costs under 22 NYCRR $130-1.1 and it is my intention to make such application."

I thereafter contacted Ms. Carollo about the quality of her transcript, but even as to those opening
words, she was unable to make substantive adjustments in her transcript because she is bound by her
stenographic notes, no matter how erroneous.
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Mr. Sclafani: No. no cashed.

Ms. Sassower: And June?

Mr. Sclafani: Shortlv after it was received. too.

The Court: Does the petitioner wish to accept without prejudice?

Mr. Sclafani: Without prejudice.

The Court: Let's set that done as soon as we can.

Ms" Sassower: I have received no retum of the June check which was mailed on
May 31' t '

The Court: Ma'am, communicate with your bank. Void the check, send a new
check.

Ms. Sassower: I shall. Your Honor.

The Court. Thank vou.

Mr. Sclafani: Thank you, Judge.

The Court: See vou next time.

Ms. Sassower: Excuse me. I am not to await for receipt of the refurned checks?

The Court: Void the checks if thev haven't been cashed. I don't see that it is a
problem.

Ms. Sassower: If they have been returned. then I should receive them.

19. Notably absent from this exchange is any assertion by Mr. Sclafani of the claim

made by his motion for the first time, to wit,

"12. Your affirmant has personal knowledge that the checks were, in
fact, returned to respondent because, in accordance with my instructions,
petitioner, on receipt of the checks, delivered them to me and I, in turn,
forwarded them to respondent under cover of my correspondence.

13. Annexed hereto as Exhibit'C' are my letters to respondent under
cover of which respondent's checks for use and occupancy for the months
of June and July, 2007, were rejected by petitioner and returned to
respondent."
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20. It could reasonably be expected that if Mr. Sclafani, in fact, had such personal

knowledge and had himself retumed my June and July checks to me, let alone under coverletters

which he had written, he would have so-stated to the Court on July 16th in response to its

questioning - which he did not do.

21. Indeed, inasmuch as my July 20, 2007 letter to the Court annexed copies of my

May 31, 2007 and, June 30, 2007 coverletters to Mr. McFadden transmitting my checks for June

and July occupancy (Exhibit J), Mr. Sclafani would reasonably have been expected to annex to

his responding July 26, 2007 letter copies of his own two coverletters to the Court rejecting my

checks for those months - if his coverletters then existed.

22. Tellingly, Mr. Sclafani's coverletters do not reflect that they were mailed by either

registered or certified/return receip - and his aJfirmation does not purport to have so-sent them.

Such is particularly notewortlry as Mr. McFadden's letters to me unilaterally increasing my

monthly occupancy from 2001 onward, each noted, directly under Mr. Sclafani's name as the

only "cc"7, that they were being sent to me in such fashion. Presumably, Mr. Sclafani counseled

Mr. McFadden to so-send them.

23. It must be noted that hours after returning home from court on August 27h, the

mailman delivered to me two envelopes from Mr. Sclafani, each sent by regular mail,

certified/return recerpt and bearing the date "Aug 23 2007" on Pifirey Bowes postage labels.

Inside the envelopes were identical letters from him to me, dated August 22, 20A7, one the

original and the other the copy (Exhibits L-l & L-2). In pertinent part, these identical letters

stated:

These letters are Exhibits C and G-l to my Answer. See also my Exhibit G-4.
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"Mr. McFadden acknowledges receipt of your check No. 389 in the sum of
$1,660.00. Mr. McFadden has accepted the check in satisfaction of your
obligation to pay said amount as use and occupancy for the month of June, 2007
without prejudice to Mr. McFadden's claims and causes in the above referenced
proceedings as per the Court's order of July 16, 2007. I note that you remain in
default of the Court's order in that you have not paid use and occupancy for the
months of July and August, 2007. Hopefully, you will cure your default
forthwith. In the event that you fail to do so, Mr. McFadden will seek relief from
the Court in the form of a default judgment, an order striking your answer,
contempt, monetary sanctions and/or such other relief as to which the law may
permit."

24. Since Mr. Sclafani has my fax number - and used it to belatedly faxs me a copy of

his July 26,2007 letter to the Court - it makes no sense for him not to have faxed this supposed

August 22,2007 letter to me, so that I would immediately have it - and/or to have sent it by

express mail or Fed-Ex for next day delivery. Especially is this so as he was then either aheady

writing his August 23'd motion to me or would do so the next day, when, having completed it, he

would Fed-Ex the motion for August 24ft delivery to me.

25. Nor did it make any sense for him to have mailed me both an original and copy of

his supposed August 22"d letter, in two separate envelopes, each by regular mail, certified/return

receip, each posted with Pitney Bowes meter labels bearing an August 23'd date. Certainly, if

the letter were written and posted prior to the making of his motion, his motion should have

referred to the letter and annexed it. That he did neither supports an inference that he may

actually have written the letter after making his motion.

26. By letter to Mr. Sclafani, dated and faxed to him on August 31,2007,I asked him

these questions (Exhibit L-3). I have received no response.

27. Such August 31't lefter additionally stated that I was uncertain as to whether

Judge Hansbury, at the proceedings on August 27th, had made any direction with respect to the

8 Mr. Sclafani zmnexes his fax transmittal coverpage and receipt to his Exhibit D. As shown by his
receipt, he did not fax me his July 26,2007 letter until 4:10 p.m. July 27,2007, a Friday.
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checks I had sent Mr. McFadden for June and July occupancy - return of which I had not

received. I stated, however, that to avoid any inadvertent failure to comply, I would send Mr.

McFadden two replacement checks. I further stated,

"I am also putting a 'stop' on those two earlier checks - deducting from each
replacement check to Mr. McFadden the $30 the bank charges for'stopping' each
check. This, so as not to moot the issue presented by my sub judice JuIy 20,2007
letter to Judge Press - an issue reinforced by my aflidavit in opposition to your
motion.

In view of the false claim at tfl4 of Mr. McFadden's Petition that 'no part'
of the June and July'use and occupancy'had been'received', I will send these two
new checks to Mr. McFadden by certified mail/return receipt - further charging
Mr. McFadden for such additional cost of proving his'receipt'."

28. I thereafter did just that, as may be seen from my annexed August 3l't letter to Mr.

McFadden (Exhibit L-4).

29. In conjunction with the Court's yet-to-be-delivered ruling on my July 20,2007

letter, I request that that the Court examine Mr. Sclafani under oath, as likewise Mr. McFadden,

as to the contents of lftf l2-13 ,45,-46of Mr. Sclafani's affirmation , to wit,the dates and manner of

Mr. McFadden's alleged delivery to Mr. Sclafani of my checks for the June and July 'hse and

occupancy" and Mr. Sclafani's preparation and mailing of his two coverletters purporting to

return them to me.

Mr. Sclafani's Dgceit as to the Timeliness of Mv Answer

30. Having materially falsifred and concealed the issue with respect to the June and

July 'ouse and occupancy" checks - and my sub judice July 20, 2007 letter (Exhibit J) - Mr.

Sclafani moves on to my supposed failure to timely respond to the Petition. His affirmation

asserts that on July l6e, rather than "answer or otherwise move with respect to the petition as

required" (tT6), I requested an extension (tT7), which the Court gave me - directing that I serve my

response to the petition so that Mr. Sclafani would have it "on or before July 29,2007" (fl9) -
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and that, thereafter, by my luly 26,2007 letter (Exhibit K-1), I requested a further extension until

August 20,2007. As to this July 26,2007 letter, which he identifies as "again filled with vitriol

and personal attacks and accusations against [him]" 6[20), Mr. Sclafani states that he responded

by his own July 26,2007 letter, whose content he does not describe (.||T21). He then asserts

"22. As of today, to your affirmant's knowledge, the Court has not
granted respondent's request. "

23. Accordingly, respondent was required to respond to the petition
herein so that counsel would receive her response on or before July 29,2007 as
per the Court's July 16, 2007 Order.

31. In other words, Mr. Sclafani does not predicate his claims as to my alleged default

on any assertion that the Court denied my request for an extension. Tellingly, he does not recite

that in all these many weeks since July 29, 2007, he ever called the Court to ascertain the status

of my Jr;.ly 26,2007 letter-request, as he readily could have done. Had he done soo he would

have learned that the Court had granted my extension request to August 20,2007.e

32. He then purports (at u25):

"...it was not until August 21,2007 that respondent served, by mail, her answer to
the petition. The Answer was not actually delivered to your affirmant's office
until late afternoon on August 22,2007."

He then repeats, at !f3l:

"Even had the Court granted petitioner's request for additional time until August
20,2007 to serve her response to the petition, she, nonetheless, would have been
in default because her answer was not given out for service until August2l,2007
and was not delivered until August 22,2007."

33. Conspicuously, Mr. Sclafani does not identifu the basis upon which he claims that

my Answer was not mailed to him until August2l,2007. Nor does he annex any substantiating

proof, such as a copy ofthe envelope with its affixed date stamp of the U.S. Post Office.

n Judge Press' granting of the extension on July 26,2007 was handwritten on the first page of the
original letter [Exhibit K-2].
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34- On August 24,2007 afternoon, following my receipt of Mr. Sclafani's motion, I

faxed him a letter @xhibit M-l), quoting the pertinent portions of his aforesaid !ft[25 and 31 and

then stating:

"Demand is hereby made that you bring to court on Monday, August 27h, the
envelope in which my Answer was mailed to you and, additionally, such proof as
you have of its 'late afternoon' delivery to your office on August 22nd."
(underlining in the original).

35. On Monday, August 276, while awaiting the call of the case, I approached Mr.

Sclafani and gave him a hard copy of my August 24h letter, with its annexed faxed receipt

showing hansmittal to his office (Exhibit M-l). I asked him whether he had the requested

envelope and other proof, He gave me nothing, telling me to "Save it for the Court".

36- Annexed hereto (Exhibit M-2) is the U.S. Postal Service Delivery Confirmation

Receipt for the envelope to Mr. Sclafani in which the Answer was mailed to him, priority Mail,

showing an August 20,2007 postal stamp from White Plains' Main Station post offrce and a

tracking number of 0300-1290-0006-9069-4850. The detailed information pertaining to that

tracking number, downloaded from the U.S. Postal Service website, www.usDs.com, shows that

the posted envelope was "Accepted" in White Plains on August 20,2007 and ,.Delivered" to its

destination at9:52 in the morning on August 22,2007.

37- In other words, my Answer was timely served on Mr. Sclafani on August 20,

2007, as required - and Mr. Sclafani should be required by the Court to produce the Priority Mail

envelope in which my Answer was sent him.

38. Moreover, had Mr. Scalfani telephoned the court, as any ethical lawyer would

have done before seeking to take a default against me on such frivolous basis, he would have

additionally learned that I had filed my Answer on August 20,2007 and that an Affirmation of

Service, attested to mailing to him on that date.
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39. Consequently, there is not a shred of factual basis for Mr. Sclafani's request for a

default judgment, whose sanctionable nature is further evident from the additional deceits that he

employs to buttress it. Among these, his pretense that my purported failure to answer or

otherwise move within the required time is "wilful, intentional, contumacious and intended to

stall, delay and frustrate the orderly administration of the proceedings herein." (127) - and

"particularly so" because I purportedly advised the Court on July 16ft that I needed to make only

o'minor edits" to my already-drafted "lengthy response to the petition" (1[29), a reprise of his !i8

that I had stated to the Court on July 16ft that I needed only to make'ominor edits and additions

to the papers." I had drafted.

40. As examination of the July 16ft transcript shows (Exhibit l-2), I made no

representation as to the reason I was requesting an adjournment, other than that the Petition had

been served upon me on July 9ft and I had consulted counsel, Steven Lesh, on July 13tr, who, to

obviate burdening the Court with unnecessary appeaftmces on July l6th, had called Mr. Sclafani

for an adjournment of this first-time-on proceeding so that his firm could properly review the

papers [p. 14,lns. 1-23].

41. Mr. Sclafani also purports (![30) that my July 26, 2007 letter to the Court

"provided no legitimate basis for the extension" and that I cannot provide "such a basis now".

This is also untrue. Examination of my July 26,2007 letter (Exhibit K-1) readily shows the good

and meritorious reasons I gave for my adjournment request:

(a) I could not 'oproperly veriff and swear to the truth of my answer" without
reviewing the files of the prior federal and White Plains City Court
litigation, each essential to my defense;

(b) I did not have a full frle of the prior White Plains City Court proceedings,
which I had requisitioned;

I was seeking the assistance of counsel in developing and refining my(c)
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drafted affrrmative defenses, as well as for assistance in drafting my
counterclaims:

(d) I had other work commitments, including perfecting a petition for a writ of
certiorari to the U.S. Supreme Court in the "disruption of Congress" case
described in the February 2005 Village Voice article that Mr. Sclafani had
handed to Mr. Lesh on July 16ft for improper and maligning purposes -
which petition was due on August 17,2007;

(e) there was no prejudice to Mr. McFadden, as the requested extension would
not delay proceedings, on the Court's calendar for August 27,2007; and

(0 Mr. Sclafani would have suffrcient time to review my Answer prior to the
August 27, 2007 proceeding.

42. As hereinabove stated, Mr. Sclafani's motion (J[21) does not recite the content of

his July 26,2007 letter opposing the extension sought by my JuJy 26,2007 letter (Exhibit K-1).

Such addressed none ofthe foregoing good and sufficient reasons given.l0

43. One has only to compare my Answer with Mr. Sclafani's motion to dismiss its

affirmative defenses and counterclaims to see how substantial the Answer I drafted is.

MR SCLAFANI'S MOTION TO DISMISS
MY AF'FIRMATIVE DEFENSES & COT]NTERCLAIMS

& MY OWN ENTITLEMENT TO DISIVIISSAL

44. Mr. Sclafani's contentions that my affirmative defenses and counterclaims should

be dismissed appear at !f![33-130 of his affirmation. Such are fashioned on:

l0 What Mr. Sclafani's July 26ft leffer did, instead, was to falsely purport that on July 16ft, I had
"handed up to the Court a thiclg bound set of papers which [I] had represented was a draft of a motion
that [I] had prepared and intended to file with the Court seeking dismissal of the petition herein." Not
only is this untrue - as verifiable from the transcript, wherein I identi$ what I handed to the Court as the
draft of my answer (Exhibit I- 1, p. 14) - but my luly 26, 2007 letter (Exhibit K- 1), to which Mr. Sclafani
purported to respond, also identified such document as I had handed up to the Court as my "draft answer"
and made no mention, anywhere, that I had exhibited a motion or intended to make one. Indeed, the
extension requested by my Jvly 26,2007 letter was limited to interposing my "answer". Nevertheless,
Mr. Sclafani's letter continued to make false arguments with respect to my non-existent "motion",
including purporting that by my letter "respondent advises that, as of the time of the July 16, 2007
conference, she needed to make only slight modifications to the affirmative defenses that she identified
in the papers she had exhibited to the Court." Yet another untruth - as examination of my July 26,2007
letter establishes.
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concealment of the legal grounds for his $3211 motion;

no discussion of or citation to, legal authority as to the standards
governing $32 1 I motions;

no annexed documentary evidence other than the verified petition (his
Exhibit A) and decisions and orders in the federal lawsuit against the Co-
Op brought by myself, my mother, and as well as Mr. McFadden, who
subsequently withdrew (his Exhibit E);

no applicable legal authority;

material falsification and omission of the specific allegations of my
affrrmative defenses and counterclaims:

(D factual statements of which he has no personal knowledge;

(g) outright lying.

45. As to the grounds for his $3211 motion, here too Mr. Sclafani's deceit begins with

his notice of motion. It identifies only that dismissal of my affirmative defenses and

counterclaims is sought pursuant to CPLR $3211 * with no specificity either as to the

subdivision thereof or the grounds. More information is supplied bV n2 of Mr. Sclafani's

affirmation, which identifies that such dismissal is "pursuant to CPLR $3211 on the grounds that

the said 'affirmative defenses' and'counterclaims' fail to state legally sufficient defenses and/or

counterelaims." This, however, is not what appears in the WHEREFORE clause (p. 34) where

the grounds of dismissal are "that they lack merit as a matter of law based upon the undisputed

facts and documentary evidence surrounding this matter". Such is quite different from the

identification at t[2.

46. As stated in $269: Motion to Dismiss, New York Practice, 4tr ed., David D. Siegel

(2005):

"...when the defense is attacked on its face, the truth of its allegations will be
assumed; when the attack goes beyond and with affidavits or other extrinsic proof
aims at the defense's merit. all reasonable inferences are drawn in favor of the

(a)

(b)

(c)

(d)

(e)
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defense." (atp.449).

47. By relegating to his WHEREFORE clause (p. 34) that the dismissal he seeks is

'trpon the undisputed facts and documentary evidence surrounding this matter", Mr. Sclafani is

able to better conceal that he has few facts that are "undisputed", has limited "documentary

evidence", and has no affidavit from lv{r. McFadden to supplement his skeletal Petition which -

as demonstrated by my extensive aJfirmative defenses and counterclaims - is based on wholesale

omission of material facts and falsification.

Mr. Sclafani's Deceit as to mv First Affirmative Defense
(Open Prior Proceedines)

48. My good and meritorious First Affirmative Defense, titled "Open Prior

Proceedings", is set forth at tItfFOURTH and FIFTH of my Answer.

49. Mr. Sclafani's argument is at tft[33-38 of his affirmation, falsely asserting and

making it appear as if I have alleged only a single open prior proceeding in White Plains City

Court - petitioner's earlier eviction proceeding against me under index number 651/89. This is

untrue. My ![FOURTH expressly identifies:

"that petitioner himself, as well as respondent, are both respondents in prior
proceedings against them in White Plains City Court brought by 16 Lake Street
Owners, [nc. under index numbers 434188 and 500/88, the former open as to
petitioner, and the latter open as to both petitioner and respondent, wherein 16
Lake Street Owners seeks to terminate petitioner's proprietary lease and evict
respondent"

50. As to these open prior proceedings brought by the Co-Op, Mr. Sclafani does not

deny or dispute that they bar petitioner's instant action. As such, it is irrelevant whether Mr.

McFadden's prior proceeding against me under index number 651189 bars his instant proceeding,

because the open proceedings under index numbers 434/88 and 500/88, in which we are both

respondents, do.
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51. That Mr. Sclafani falsely claimed to the Court on July 16ft that the Co-Op Board

had now "restarted their efforts" to evict me after having years ago "run out of funds and the

ability to proceed" (Exhibit I-1, p. 8. lns. 12-16), makes dismissal based on the Co-Op's prior

proceedings all the more compelled so that the true facts of Mr. Sclafani's fraud herein and that

of his client may be revealed.

52. I am completely unaware of any'orestarted...efforts" of the Co-Op Board to evict

me. The facts, chronicled by my Answerll, are to the contrary. In 2003, the Co-Op, encouraged

my resubmission of my application to purchase the apartment (Exhibit D-2),thereafter stating, by

formal letter from its attorney in 2005, that my application would be "reviewed and given

consideration by the Board of Directors in the same manner as all applications to purchase"

@xhibit E-8). So confident was I of Board approval that in May 2006I offered to pay Mr.

McFadden all his costs in connection with my purchase application if I were wrong. This

included his cost for an appraisal of the apartment from which to begin our negotiations (Exhibit

F-4).

53. By letter to Mr. McFadden, dated July 30, 2007 (Exhibit G-14), I informed him of

Mr. Sclafani's July 16ft assertion to the Court that the Co-Op is now pressuring for my eviction.

Such expressed my continued confidence in Board approval by reiterating my offer to him to pay

his costs relating to my purchase if I am wrong (Exhibit G-14). Mr. McFadden's answer was Mr.

Sclafani's August 22,2007 letter that Mr. McFadden would "not respond...but will reserve any

response that may be required for litigation before the Court" (Exhibit L-l).

54- As for Mr- Sclafani's July 16tr assertion to the Court that by the time I had lost my

federal lawsuit, the Co-Op had "run out of funds" to evict me, it is the most brazen of lies. Not

rr See my Ninth Affirmative Defense (flIIFORTIETH through FORTY-SXTH") and the pertinent
paragraphs of my Tenth Affirmative Defense, particularly 111[FIFTIETH).
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only was the Co-Op's defense of the federal lawsuit fully paid for by its insurer, State Farml2, but

following the Co-Op's successful motion for attomeys fees and sanctions against myself and my

mother, it and other insured defendants refused to reimburse State Farm for the monies that

defense counsel had already been paid. State Farm thereafter moved to intervene - as a result of

which, in September 1992, the U.S. District Court ordered that the amount of our supersedeas

bond, $102,370, be deposited into court (Exhibit P-1). In August 1993, the U.S. District Court

found that it had "no jurisdiction, much less present ability, to decide the conflicting claims to the

funds" and ordered that the monies would be retained in court, pending either a separate civil

action or some other disposition (Exhibit P-3).

55. As of this date - 14 years later - the whereabouts of this $102j70 is completely

unknown to me and my mother. Nor do we know whether Mr. McFadden had any side deal with

the defendants or State Farm with respect to such monies, including for payment of his own

attorneys fees in the federal action and City Court, arising from his collusive cooperation with

them.

56. It would appear that Mr. Sclafani, who made not the slightest effort to reach out to

me to see if this lawsuit might be avoidpd, also did not ascertain the status of Mr. McFadden's

own prior City Court proceedings against me. lndeed, in the context of my IIFOURTH that his

#651189 remains open and his earlier #504199 is closed, Mr. Sclafani's fl34 asserts: "Assuming

t2 Because the Co-Op and other defendants were fully insured, they ignored and rebuffed the fair
and reasonable, good-faith offers made by me, my mother, and lawyers on our behalf to avoid and
minimize the federal lawsuit and obviate the completely unnecessary City Court proceedings. Such
behavior by them continued after our March 1991 loss of the case attrial, when they rejected and ignored
our offers to end further proceedings, to wit, our federal appeals, and their City Court proceedings and to
vacate the apartment within 60 days. The annexed correspondence is illustrative - beginning with our
lawyer's November 23, l9SS letter to Mr. McFadden's lawyer handling the federal action and his lawyer
handling the City Court proceedings (Exhibit O-1); our lawyer's December 15, 1988 letter to the Co-
Op's lawyer (Exhibit O-2); our lawyer's March 29, l99l letter to the Co-Op's lawyer and his response
(Exhibits O-3 & O-4): and my mother's October 8, 1991 letter to the Co-Op's lawyer (Exhibit O-5),
followed by her october 17, l99l letter to all defense counsel (Exhibit 0-6).
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arguendo that such were true, such would provide no basis for dismissal of the petition."

57. According to Mr. Sclafani's fl36, the instant proceeding is not barred by 651189

because unlike that prior proceeding, it is 'oa holdover upon the termination of a month to month

agreement between petitioner and respondent made subsequent to the end of the term of the

written occupancy agreement". What he conceals, however, is that this assertion, which rests on

the Petition's fl''ll6 and 8, is not "undisputed". Such would be evident had Mr. Sclafani revealed

that !pIRST of my Answer denies the Petition's !f6 that the written occupancy agreement "was to

end and terminate upon the failure of respondent Elena Sassower and Doris Sassower of (sic)

close on...the contract of sale" and that flSECOND of my Answer denies the Petition's fl8 as to

the supposed subsequently-made "oral agreement" between myself and Mr. McFadden wherein I

became his "subtenant...on a month to month basis". Indeed, to conceal that he has no

documentary evidence to support the purported "oral agreement", lvlr. Sclafani, here as elsewhere

in his affirmation, simply drops the word "oralo'in identiffing it.

58. Upon this Court's finding that Mr. Sclafani's admitted basis for this proceeding, to

wit, o'the termination of the term of a month to month agreement between petitioner and

respondent", is false (particularized at 11fl150-163 herein in support of my cross-motion for

sunmary judgment) and based on the Co-Op's open proceedings against Respondent and myself

under index numbers 434188 and 500/88, this proceeding should be dismissed pursuant to CPLR

$321l(a)4.

Mr. Sclafani's Deceit as to mv Sgcond Affirmative I)efense
(Petitioner's Receipt of Use and Occupancv)

59. My good and meritorious Second Affrrmative Defense, titled "Petitioner's Receipt

of Use and Occupancy", is set forth at'[!|SD(TH and SEVENTH of my Answer.

60. Mr. Sclafani's !ftf39-50 of his affirmation falsely assert and make it appear as if
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this defense rests solely on the Petition's failure to allege that my two checks for June and July

occupancy had been returned. This is untrue. My flSIXTH expressly identifies:

"The Petition falsely states (atfllfl that'no part'of the use and occupancy for the
subject aparhnent had been 'received' by petitioner since 'respondent's tenancy
terminated' ,, to wit , May 3 I , 2007 .. ."

61. As Mr. Sclafani conceded on the July l6ftreturn date of the Petition (Exhibit I-1,

pp. 16-18) - and as fll|l l-13, 41, 44-46 of his affirmation now further establish - petitioner, in

fact, did "receive[]" from me checks for "use and occupancy" for June and July.

62. Without reciting - or even referring to - my aforequoted flSD(TH of my Answer,

Mr. Sclafani's fl41 disingenuously asserts: "Petitioner did, however, expressly allege that he had

not received payment for the June and July rents..." This is also false. The Petition's !f14 did not

use the word "rents", but "use and occupancy" - a distinction that Mr. Sclafani makes much of in

his tf!|47-4e.

63. Thus, Mr. Sclafani has not disputed my aforequoted I|SIXTH - and concedes the

balance of !f6, to wit,

"In fact, petitioner'received' respondent's check for June occupancy under a May
31,2007 coverletter (Exhibit G-l l). This was prior to the June 22,2007 date the
Petition was signed. Additionally, petitioner 'received'respondent's check for the
July occupancy under a June 30,2007 coverletter (Exhibit G-12). This was prior
to the July 9, 2007 date the Petition was seryed."

64. Under such circumstances, and as asserted by 'IfSEVENTH of my Answer, the

Petition was required to allege that Mr. McFadden had returned to me my payment for "use and

occupancy''that he had received from me after termination of my "tenancy''. Mr. Sclafani's'tf40

offers no legal authority for the contrary. Based thereon, this proceeding must be dismissed

pursuant to CPLR $3211(a)1.
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Mr. Sclafani's Deceit as to mv Third Affirmative Defense
(Lack of Subiect Matter Jurisdiction)

65. My good and meritorious Third Affirmative Defense, titled "Lack of Subject

Matter Jurisdiction", is set forth at tll[EIGHTH and NINTH of my Answer.

66. Mr. Sclafani's ![[5]-63 of his affirmation is replete with falsehoods in attempting

to overcome the express language of the October 30,1987 occupancy agreement that o'in no way

do the parties intend to establish a landlord/tenant relationship", asserting (at 1152) that such is

"unavailing as a matter of undisputed fact and as a matter of law."

67. Mr. Sclafani's first reason, at fl53, is that the Petition seeks to evict me "as a

month to month tenant under an agreement made between petitioner and respondent subsequent

to the expiration of the term of the October 30, 1987 occupancy agreement, and not under that

October 30, agreement." This, however, is not "undisputed fact" - as he well knows in failing to

disclose that IISECOND of my Answer denies the existence of any such month-to-month tenancy

agreement, purported to be "oral" by the Petition's fl8, and that ffIRST of my Answer denies the

Petition's ![6 as to the end and termination of the October 30, 1987 occupancy agreement.

68. It is to boost his "oral agreement" pretense, that Mr. Sclafani's tf54 purports that I

"concede[]" that the increase I am paying beyond the $1,000 per month payments fixed by the

October 30, 1987 occupancy agreement

'\vas a result of agreements between the parties made long after the respondent's
right to remain in occupancy of the premises under the occupancy agreement had
expired and long after the contract containing the said agreement was cancelled."

The is utterly false, as may be seen not only from Mr. Sclafani's conspicuous failure to provide

any record reference to substantiate the alleged "conc[ession]" by f,ool3 but by my Seventh

13 
{54 is also materially false in stating that I *admit[]" to "paying as of the commencement of these

proceedings...Sl,660.00 per month" - for which he provides no supporting record reference. I am paying
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Affirmative Defense (Implied Contract, Detrimental Reliance & Fraud: I|IITWENTY-THIRD

through TWENTY-EIGHTH), my Eighth Affirmative Defense (Extortion & Malice: flITIHIRTY-

FOURTH, THIRTY-FIFTH), and my Second Counterclaim @raud From April 2003 Onward &

Extortion: lll[EIGHTY- SEVENTH).

69. Likewise materially false is Mr. Sclafani's fl55 that I have "fail[ed] to deny the

allegations of paragraph '6' of the petition herein". Absolutely untrue. IIFIRST of my Answer

denies the Petition's !f6 that the October 30, 1987 occupancy agrcement *was to end and

terminate upon the failure of respondent Elena Sassower and Doris Sassower of (sic) close

on...the contract of saleo'. As for Mr. Sclafani's !f55 observation that the contract of sale, of

which the occupancy agteement was part, provides, expressly, that it "can not (sic) be changed,

discharged, or terminated orally'', such reinforces that there was no o'oral agreement" between

myself and Mr. McFadden superseding the October 30,1987 occupancy agteement.

70. As to Mr. Sclafani's tf57 assertion that the instant proceeding would not be barred

or rendered jurisdictionally defective "[a]ssuming arguendo that petitioner w:N proceeding on the

basis of a claim that respondent was a holdover under the written temporary occupancy

agreement contained in the October 30,1987 contract" - for which he relies (at fl58) on RPAPL

$713 - I did not default on any of the terms of the contract of sale and his fl59 identifies none.

71. Contrary to Mr. Sclafani's fl60, the occupancy agreement did not require me to

vacate the apartment in the event I was disapproved for purchase by the co-op board - and Mr.

Sclafani quotes no language therein to that effect.

72. Consequently, once this Court finds that the Petition's alleged "oral agreement" of

$1,775.00 - $1,660.00 directly paid by check, with the additional $115 deducted from the costs I incurred
years ago in replacing the 30-year old refrigerator and stove or/alternatively from the $1,660 I paid for
June 2006 occupancy, a month in which I was deprived of fair use and enjoyment of the apartment by
reason of Mr. McFadden's unilateral and unwanted repairs and renovations. [See Exhibits G-5, G-7, G-
8, G-9, G-10, G-l l,G-12, G-14 to my Answer].
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a month-to-month tenancy is a fabrication and that the October 30,1987 occupancy agreement

has been the basis of my continued occupancy (as set forth at flfll50-175 herein in support of my

cross-motion for summary judgment), this proceeding must be dismissed pursuant to CPLR

$3211(a)2 based on the language of the October 30, 1987 occupancy agteement that "in no way

do the parties intend to establish a landlord/tenant relationship".

Mr. Sclafani's Deceit as to mv Fourth Affirmative Defense
@ailure to Join Necessary Parties)

73. My good and meritorious Fourth Affirmative Defense, titled "Failure to Join

Necessary Parties", is set forth at tftftENTH and ELEVENTH of my Answer.

74. Mr. Sclafani's !ffl64-70 of his affirmation rests on falsehoods in purporting that

that there is "no merit" to my 'ocontention" that my mother, Doris L. Sassower, is a necessary

party to this action. Thus, his fl64 materially conceals that my TIENTH asserted that she was

"a party to, and signator of, the contract of sale (Exhibit A-l), the occupancy
agreement (Exhibit A-2), the sublet agreement (Exhibit B-1), as well as herself an
approved occupant (Exhibit B-2)",

identifuing only that she was "aparty to, and signatory, of the October 30,1987 contract of sale".

75. Even in his !f67, where Mr. Sclafani acknowledges that my mother was not just "a

signatory to the original contract of sale", but also of the occupancy agreement, he does not

identify this as pleaded by my Fourth Affirmative Defense - or that she is also a party to, and

signatory of, the sublet agreement and herself an approved occupant, s fry IITENTH asserts.

76. The fact that my mother does not now and did not in the past live in the

apartment does not change the fact that she expressly has the right to live there pursuant to the

October 30,1987 occupancy agreement and the Co-Op's approval letter (Exhibits A-2 and B-2).

77. Once again, Mr. Sclafani asserts (at 1T68) that the instant proceeding does not rest

on the October 30, 1987 occupancy agreement, but on an alleged "agreement reached between
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petitioner and respondent only after the term of the written temporary occupancy agreement

expired." Here, too, he does not reveal that such "agreemenf'- purported by the Petition's !f8 to

be "oralo', but not so-identified by his tl68 - is not'hndisputed". It was denied by IfSECOND of

my Answer, with my IIFIRST denying expiration of the o'written temporary occupancy

agreement".

78. Consequently, once this Court finds that the Petition's alleged "oral agreement" of

a month-to-month tenancy between myself and Mr. McFadden is a fabrication and that the

October 30, 1987 occupancy agteement has been the basis of my continued occupancy (as set

forth at l}fll64-175 herein in support of my cross-motion for summary judgment), this proceeding

must be dismissed pursuant to CPLR $321l(a)10 because my mother is a necessary party.

Mr. Sclafani's Deceit as to my Fifth Aflirmative Defense
@quitable Estoppel and Unjust Enrichment)

79. My good and meritorious Fifth Affirmative Defense, titled "Equitable Estoppel

and Unjust Enrichment", is set forth at flI[TWELFTH through FIFTEENTH of my Answer.

80. Mr. Sclafani's !f$71-92 of his affirmation, purporting that the defense "must be

dismissed" ('lf7l) is based on a myriad of falsification, on misrepresentation of the allegations of

my defense, and on false and irrelevant argument based on facts of which he has no personal

knowledge.

81. His t[72 purports that my allegations do not satisfu the elements of equitable

estoppel and unjust enrichment. Yet he neither cites to, nor quotes, those allegations. Among

these, that for thirteen years, from 1993 to 2006, Mr. McFadden knowingly and deliberately took

advantage of the occupancy agreement and contract of sale to maintain my occupancy of an

apartment he would otherwise have had to sell. The benefits to him, born of my litigation and

other efforts to keep ttre occupancy agreement and contract of sale intact, were specified to
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include more than $275,000 in occupancy charges on an apartment he did have to sell during the

real estate slump of 1988 and the many years thereafter, such that today the apartment is has

more than doubled in value from the 1987 contract of sale price. Such amply satisfr the elements

of equitable estoppelra and unjust enrichment

82. Instead, his '1f75 purports that it is "apparently respondent's claim that petitioner

should have been required to complete the sale of his coop apartment...", followed by his fl76,

purporting that my equitable estoppel claim rests on Mr. McFadden's "failure to completer (sic)

the sale.". Both are false - and for such reason Mr. Sclafani's 177 legal proposition that

"estoppel may not be invoked to compel performance of an act which is beyond the power of

another party to perform", citing Ossining v. Larkin,l60 NYS2d 1012, is altogether inapplicable.

Similarly, his 1f79. My Fifth Affirmative Defense has nothing to do with the unsuccessful sale of

the apartment in 1988 or anything that is presently beyond Mr. McFadden's power. It has to do

with his Petition to evict me, made all the more egregious because the Co-Op has been willing to

entertain my application to purchase the apartrnent since 2003 (my Exhibits D-2 and E-8).

83. Also false is Mr. Sclafani's t[80 pretense that I *fail[] to concede' that I was

unsuccessful in my litigation over the Co-Op.ls I was, however, successful by my litigation and

other efforts in securing to Mr. McFadden a benefit he knowingly took advarrtage of for 13 years,

which is what my Fifth Affrrmative Defense is expressly about.

l5

See 57 NY Jur2d Estoppel, Ratification & Waiver, g3 "Definition and nature":

"Equitable estoppel, also sometimes called estoppel in pais, is a principle by which a
party is absolutely precluded from denying, or asserting the contrary of, any material fact
whicfu by his or her words or conduct, either affirmative or negative, the parly has
intentionally or negligently induced another, who had a right to rely on such words or
conduct, to believe and act upon them, thereby changing position in such a way that he or
she would suffer inju.y if a denial or contrary assertion were allowed."

To the extent that Mr. Sclafani refers to "elsewhere in [my] answer", he fails to here identiff that
my Answer identified that the litigation concluded adverse to me (see my IiTWENTY-THIRD).

t4
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84' Mr' Sclafani's !f80 additionally pretends that I "fail[] to concede,, that I ..avoided

paying over ninety-thousand dollars in monetary sanctions that were assessed against her mother

only because the Court recognized that she was, at the time, destifute,, - citing to his .,Exhibit

'E"', consisting of six decisions and orders in the federal litigation. conspicuously, Mr. Sclafani

does not speciff which of these decisions and orders he is referring to or the page thereof. Nor

does he profess knowledge as to what subsequently transpired with respect thereto.

85' The fact is that my mother paid over $102,000 - monies in which I had an

interest' such was a debt for which I assumed liability and which I repaid my mother through the

conrse of many subsequent years of hard, unremunerated work, just as I had paid for the 5-l/2

years of litigation, costing both me and my mother far more than the huge monetary sums there

expended.

86' Also false is Mr. Sclafani's ![8], purporting that my defense of unjust enrichment

'omust also fail" because my allegations purportedly "make clear that petitioner was never

utliustly enriched.o' Conspicuously, he does not state which of my allegations make this ..clear,,-

Rather' he asserts "The only monies [Mr. McFadden] received were those respondent agreed by

her acts and words were fair and reasonable for her month to month use, enjoyment, occupancy

and possession of the subject premises". This is false in two respects. First, as my allegations

make "cletr'o' the more than $275,000 in monthly occupancy that Mr. McFadden received was

only one aspect of the enrichment particularized. The other aspect was that he was able to avoid

selling the apartrnent during the 1988 and subsequent years of real estate slump, such that today

its value is more than double the 1987 contract of sale price. Second, as my allegations make

"clear", my monthly payments to him in excess of the $1,000 monthly occupancy fixed by the

1987 occupancy agresment were based on his representations that these were ..Due to increased
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costs associated with Apartment 2C" - which ultimately, he was unwilling to demonstrate and

which, by his last increase, he did not even pretend (see my 'I[![WENTY-SIXTH through

TWENTY-NINTH; ITIIIHIRTY-FOURTH through THIRTY-SD(TH; IIIISEVENTY-SDffH

through SEVENTY-EIGHTH).

87. Mr. Sclafani's !f82 purports that the "essential inquiry in determining the merits

of any claim for unjust enrichment is whether it is against equity and good conscience to permit

one to obtain what is sought to be recovered", with his ensuing fl1183-91 ostensibly setting forth

why "any such inquiry must be decided in favor of petitioner". These paragraphs are permeated

with material omission and falsification of facts of which Mr. Sclafani has no personal

knowledge and which are not sworn to by Mr. McFadden in his Petition:

(a) Mr. Sclafani's t[84 identifies the "litigation against the coop corporation",
namely, the federal lawsuit, concealing that Mr. McFadden was a co-plaintiff with
myself and my mother. The Petition makes no mention of the federal lawsuit, including
as to what Mr. Sclafani describes as the o'manner" and "claims" it raised, found
"frivolous enough to result in the imposition of more than ninety thousand dollars in
sanctions"lu - for which he cites the United States District Court for the Southern
District of New York and his Exhibit E. As it is Mr. McFadden - not Mr. Sclafani -
who has personal knowledge of the lawsuit in the U.S. District Court and, indeed, was
provided directly and through his attorneys with copies of our pertinent litigation
paperslT establishing the appropriate "marner" in which we conducted it and the
documentary evidence and legal support for its "claims" - it is Mr. McFadden whose
testimonial voice is required.

(b) Mr. Sclafani's fl85 falsely implies that "the express terms of the contract and
the temporary occupancy agreement" required me to vacate the apartment.
Conspicuously, he neither quotes these 'oexpress terms" nor identifies where in the
contract of sale and temporary occupancy agreement they appear. As set forth herein at

16 Ms. Sclafani here carefully attributes his characterizations of the federal litigation to the federal
court decisions. Not only are were the claims of the lawsuit not frivolous - as examination of the
complaint reveals (Exhibit Q) - but Mr. McFadden, a co-plaintifftherein, is collaterally estopped herein
from any such pretense.

t7 This includes our motion for summary judgment on the corporate non-compliance causes of
action (Exhibits W-2, W-3) and our Rule 60(b)(3) motion for a new trial based on fraud,
misrepresentation, and other misconduct of adverse counsel (Exhibit Y, at fl6).
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nfl67-169 in support of my cross-motion for summary judgment, his assertions as to the
"express terms" are documentably false.

(c) Mr. Sclafani's fl86 asserts that "At the conclusion of the litigation, [I]
continued to refuse to remove [my]self from the subject premises". Conspicuously, he
does not identifu the date upon which the litigation concluded. Nor does he allege that
Mr. McFadden thereupon either requested or demanded that I vacate the apartment and
that I responded by refusing. Moreover, fl86 is completely non-probative, as it does not
appear in the Petition that Mr. McFadden signed and verified, is not substantiated by
any documentation, and is not presented by any affrdavit from Mr. McFadden in support
of this motion. As set forth by 1|fl164-175 herein in support of my cross-motion for
summary judgment, his assertion that *At the conclusion of the litigation, [I] continued
to refuse to remove [my]self from the subject premises" is documentably false.

(d) Mr. Sclafani's tf87 implies that the reason that Mr. McFadden'took no
action to remove [me] from the premises at that timeo'was because he was ooExhausted

both mentally and financially from the litigation". In addition to his "Exhaust[ion]"
claim being false, such is completely non-probative, as it does not appear in the Petition
that Mr. McFadden signed and verified, is not substantiated by any documentation, and
is not presented by any affidavit from Mr. McFadden.

(e) Mr. Sclafani's fl88 purports to rest on the Petition, but, in fact, materially
deviates from it. The Petition does not say that Mr. McFadden allowed me to remain in
a month-to-month occupancy of the apartment "in exchange for the payment of varying
amounts of rents, as from time to time, the parties agreed". Rather, the Petition's tl8 -
which my Answer denies - says:

"Subsequently, petitioner and respondent entered into an oral agreement
pursuant to which respondent Elena Ruth Sassower was permitted to remain
in possession and occupancy of the said premises as a subtenant of
petitioner on a month to month basis."

In other words, the Petition does not allege that the supposed "oral agreement" included
"payment of varying amounts of rents as, from time to time, the parties agreed." Thus,
Mr. Sclafani's'1f88 is false, in addition to being completely non-probative, as it does not
appffir in the Petition that Mr. McFadden signed and verified, is not substantiated by
any documentationo and is not presented by any affidavit from Mr. McFadden

88. As for Mr. Sclafani's'tifl89-91 declaration that Mr. McFadden was not unjustly

enriched and that "Equity requires clean hands" but that my "hands are anything but clean" -

such is not borne out by comparison of his non-probative, largely irrelevant and demonstrably

false response to the allegations of my Fifth Affirmative Defense. Nor by such documentary
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evidence as Mr. Sclafani has produced, which is limited to the six federal decisions and orders

comprising his Exhibit E, of which he has no personal knowledge.

89. Tellingly, Mr. Sclafani does not profess that his assertions and implications with

respect to the federal action are based on any knowledge of the litigation files therein. Such is

particularly significant as footnote 3 of my luly 26,2007 letter to the Court (Exhibit K-1) put Mr.

Sclafani on notice that those litigation files would establish the "material falsity" of his July 17,

2007 letter (Exhibit N)r8 which had transmitted to the Court five of those six decisions and

orders so as to besmirch me and mislead the Court.

90. In substantiation of that footnote 3 - as likewise my assertions in open court on

July 166 denying Mr. Sclafani's false claims about the federal litigation (Exhibit I-1, pp. 3-11) -

annexed hereto are the key submissions that I and my mother filed with the U.S. Supreme Court

- our petition for a writ of certiorari, filed February 22, 1993 (Exhibit R), our petition for

rehearing, filed May 14,1993 (Exhibit S), and our supplemental petition for rehearing, filed June

l, 1993 (Exhibit T) - as these concisely summarize the true facts of the federal case and our

appropriate prosecution of it during its odyssey through the U.S. District Court and Second

Circuit Court of Appealsle, whose fraudulent judicial decisions are readily verifiable from the

case file. Also annexed is my articleo "Without Merit: The Empty Promise of Judicial

Discipline", published in The Long Term View (Massachusetts School of Law), Vol, 4, No. I

r8 Perhaps it is the "material falsity" of his July 17, 2007 letter which explains why Mr. Sclafani
has not annexed it to his motion. Nor for that matter has he repeated his bald pretense therein that the
transmitted federal court decisions and orders "dismissed on their merits" "the claim of Elena Sassower
and her mother, Doris Sassower, involving the eventso facts and circumstances underlying and
precipitating the instant proceeding".

te Our petition to the Second Circuit for rehearing and rehearing en banc of its August 13, 1992
decision was Exhibit A to the November 11, 1992 joint affidavit of myself and my mother, filed in
opposition to Mr. McFadden's summary judgment motion in his #651/89 proceeding against us. The
affidavit with that petition is Exhibit Z-1 herein.
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(summer 1997) (Exhibit U), which, under the heading "Direct, First-Hand Experience" (pp. 95-

97), describes our post-litigation efforts to secure redress of the fraudulent District Court and

Circuit Court decisions. Illustrative of these efforts: our June 9,1993 impeachment complaint to

the House Judiciary Committee (Exhibit V-l) and our July 14, 1,9931 letter to the National

Commission on Judicial Discipline and Removal (Exhibit V-2). Virtually all of the mountain of

our other correspondence, complaints, formal testimony and written statements pertaining to the

federal lawsuit is posted on the website, www..iudgewatch.org,20 which belongs to the national,

non-partisan, non-profit citizens organization Center for Judicial Accountability, [nc. (CJA) that I

and my mother co-founded in 1993, in part based on our nightmarish experience in the federal

suit.

91. Finally, insofar as Mr. Scalfani's \92 baldly purports that my Fifth Affirmative

Defense "is also barred by CPLR $213 as set forth hereinafter", his "hereinafter" consists of a

single paragraph - his J[94 - purporting that the "acts and actions" I have ascribed to petitioner

"occurred almost twenty years ago" and, therefore, "barred by the applicable statute of

limitations; to wit, CPLR $213". Such is deceitful and frivolous. Aside from the fact that the

"acts and actions" identified by my Answer are described as a knowing and intentional course of

conduct spanning to the present year, the statute of limitations of CPLR $213 expressly pertains

to time within which an action may be brought. It has no application to the assertion of

affirmative defenses - and Mr. Sclafani offers no citation of law to the contrary.

92. Consequently, dismissal is warranted pursuant to CPLR $321l(a)l based on the

undisputed specific allegations of my Fifth Affirmative Defense, to whose truth I have sworn and

herein buttressed with documentary evidence.

20 See sidebar panel: "searching for Champions-Federal", which leads to links for the National
Commission on Judicial Discipline and Removal, House Judiciary Committee, Administrative Office of
the United States Courts. etc.
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Mr. Sclafani's Deceit as to mv Sixth Affirmative Defense
(Detrimental Reliance)

93. My good and meritorious Sixth Affirmative Defense, titled "Detrimental

Reliance", is set forth at flIfSIXTEENTH through TWENTY-SECOND of my Answer.

94. Mr. Sclafani's two-sentence argument at flfl93-94 of his affirmation is deceitful

and frivolous, beginning with his fl93 falsely purporting that my "factual allegations...fail to

support [my] defense". Here again, he does not identiff any of those "factual allegations" -

precisely because they constitute a defense of "detrimental reliance". These include:

(a) that in 1988 Mr. McFadden participated as a co-plaintiff with myself and
my mother in the federal lawsuit against the Co-Op over its wrongful rejection of my
purchase application;

(b) that his withdrawal in 1990 was fatal to the success of the federal case;

(c) that compounding that prejudice was his failure to assign his rights, as a
result of which I and my mother were forced them to withdraw our good and
meritorious corporate non-compliance causes of action;

(d) that his withdrawal also compromised our good and meritorious
discrimination cause of action, which rested on guidelines which he had represented as
having been approved and disseminated, but which defendants disavowed and which the
jury made and express finding had not been adopted;

(e) that the federal lawsuit additionally relied on written occupancy approval,
which the Co-Op, in defending the lawsuit, asserted Mr. McFadden had improperly
procured.

95. Mr. Sclafani's fl94 then baldly asserts that "the acts and actions" which I have

ascribed to Mr. McFadden o'having occurred almost twenty years ago", ila "bared by the

applicable statute of limitations; to wit, CPLR $213". Again, this is deceitful and frivolous

because the statute of limitations of CPLR $213 expressly pertains to time within which an

action may be brought. It has no application to the assertion of affirmative defenses and Mr.

Sclafani offers not the slightest legal authority to the contrary.
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96. Consequently, dismissal is warranted pursuant to CPLR $321l(a)l based on the

undisputed allegations of my Sixth Affirmative Defense, to whose truth I have sworn and herein

buttressed with documentarv evidence.

Mr. Sclafani's Deceit as to mv Seventh Affirmative Defense
(Implied Contract, Detrimental Reliance & Fraud)

97. My good and meritorious Seventh Affirmative Defense, titled "Implied Contract,

Detrimental Reliance & Fraud", is set forth at I|IfTWENTY-THIRD through THIRTY-THIRD of

my Answer.

98. Mr. Sclafani's argument at tj$95-105 of his affirmation is deceitful and frivolous,

beginning with his assertion at fl95 that my Seventh Affrmative Defense is "meritless" and

o'barred by the statute of limitations" for the same reasons as my Fifth and Sixth Affirmative

Defenses.

99. Here, too, Mr. Sclafani does not identifi the specific allegations which are

"meritless". Instead, his fl96 claims they are "rambling" and do not bear "any relationship to, or

provide[] any basis for, any of the defenses that [I] purport[] to plead", with his !f98 asserting that

they are 'oso far removed from any claim or defense sounding in 'implied contract', 'detrimental

reliance' or 'fraud' that any detailed analysis of [my] allegations in the context of such claims or

defenses is impossible." This is a deceit - readily discernible from examination of my Seventh

Affrmative Defense whose eleven paragraphs contain clear and concise allegations establishing

my defense. These allegations include:

(a) that notwithstanding Mr. McFadden could have readily sought my eviction
in 1993, when the federal lawsuit ended adverse to me, he did not do so or otherwise
clarifr the basis of my continued occupancy;

(b) that in the 8-1/2 years thereafter, Mr. McFadden did not enter into any yearly
sublet agreements with me for continued occupancy and [failed] to submit same to the
Co-Op board for approval, as required by Co-Op rules and procedures, maintaining
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intact $1,000 monthly occupancy fixed by the October 30,1987 occupancy agreement,
even though, upon information and belief; Co-Op increased charges to shareholders;

(c) that in November 2002, Mr. McFadden represented to me that his first
unilateral increase in monthly occupancy, as "Due to increased costs", which I paid
without question, trusting in his good faith, as likewise his subsequent unilateral
increases;

(d) that Mr. McFadden used none of the monies from these increases to defray
costs of repair and maintenance of apartment, as to which he made no inquiry and of
which he did none, notwithstanding his knowledge of major repairs that needed to be
done;

(e) that in 2005 and2006, Mr. McFadden gave me his ballot so that I could vote
as I saw fit at the annual shareholders'meeting;

(f) that from April 2003, Mr. McFadden aflirmatively knew that I was ready to
submit to the Co-Op board another purchase application for the aparfinent, but did not
inform me until more than 3-ll2 years later - in December 2006 - that he would not
enter into discussions with me about the apartment purchase;

(g) that Mr. McFadden then responded with false pretenses to my immediate
inquires as to when he decided he would not enter into discussions with me about my
purchasing the aparhnent, the basis therefore, and why he did not inform me of such
material fact at any time previously so I might be guided accordingly;

(h) that upon my documentarily demonstrating to Mr. McFadden the falsity of
his response and requesting his answers, he did not, thereafter, do so.

100. Rather than identiSing or confronting such pleaded allegations, Mr. Sclafani's tf97

attempts to disparage me by his false assertion:

"As is, apparently, respondents (sic) wont, respondent simply fails to
acknowledge the objective facts documented by Court decisions and the exhibits
annexed to her own answer surrounding her current circumstances. Instead, she
attempts to reJitigate matters already decided in the prior litigations that she lost
to which she, herself alludes in her answer."

This is utter fiction. My Seventh Affirmative Defense pertains to my occupancy ofthe apartment

after the federal lawsuit concluded in June 1993, not "objective facts documented by Court

decisions" - by which Mr. Sclafani presumably means his annexed Exhibit E of federal

decisions. Nor do my allegations "attempt[] to re-litigate matters already decided in the pnor
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litigations that [I] lost" - again presumably meaning the federal lawsuit. As for my own exhibits

annexed to my Answer, they fully support my Seventh Affirmative Defense and Mr. Sclafani

conspicuously fails to identifr in what respect they do not.

101. Mr. Sclafani then compounds his deception as to my actual specific pleaded

allegations by his false t[99:

"Respondent cites no specific representations allegedly made to her by petitioner
that she claims were false or misleading; nor does she cite any act of petitioner
that she claims could reasonably have implied an agreement by petitioner to do
something or to provide something to respondent that he did not do or provide and
on which respondent could have relied in acting to her detriment."

Again, one only has to compare the allegations of my Seventh Affirmative Defense and my

annexed exhibits to see what an outright deceit this is.

102. Likewise false is Mr. Sclafani's fl100 that I have "failed to provide any indication

as to how [I] acted to [my] detriment", for which his ti101 divorces from context my asserted

reliance on Mr. McFadden's "good faith". Examination of my flTWENTY-SEVENTH shows

that the "good faith" to which I refer was in the context of my description of conduct by Mr.

McFadden consistent with his "honoring the terms of the October 30, 1987 occupancy agreement

and contract of sale" - as a result of which I remained in occupancy, paying, without question,

his unilateral increases in the occupancy charges, purportedly based on o'increased costs

associated with Apartm ent 2C .

103. Insofar as Mr. Sclafani, in his fl101, refers to my having o'agreed to pay rent

increases" and, in his fl102, to Mr. McFadden's "collecting monthly renf', this is a deceit. Mr.

McFadden never used the word "rent", as Mr. Sclafani well knows, being an indicated recipient

of Mr. McFadden's letters to me announcing his unilateral increases: his November 10, 2001

letter (Exhibit C-l:'othe monthly charge"); his October 25,2003 letter (Exhibits C-2: "the
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monthly occupancy charge"); his December 28, 2005 letter (Exhibit C-4: "your monthly

occupancy fee'); his October l,2006letter (Exhibit G-1:'oThe occupancy charge). Nor did my

communications with Mr. McFadden use the word "rent" in referring to the monthly payments,

as Mr. Sclafani could see from my correspondence with Mr. McFadden which my Answer

annexes.

104. As for Mr. Sclafani's tfl03 that:

"the occupancy agreement did not provide for respondent to remain in
possession of the premises indefinitely; and, in any evento its term had
long since expired once the coop board refused to approve respondent's
purchase and the closing on the contract of sale did not occur."

As particulaized by 
-y 

flff64-175 herein in support of summary judgment, Mr. Sclafani offers

no documentary evidence to support this statement. He does not annex the occupancy

agreement, nor even quote its language. Nor does he identify any of the pertinent facts, to wit,

Mr. McFadden's participation as a co-plaintiff in the federal action, suing the Co-Op to enforce

the contract of sale and occupancy agreement, and Mr. McFadden's total failure, upon the

conclusion of the federal lawsuit in June 1993 and through the next l3-l/2 years to the inception

of this lawsuit in July 2007, to repudiate the continued validity of those two documents on which

he was contentedly taking full benefit. This then enables Mr. Sclafani's disingenuous !f104 that

"respondent could not have reasonably expected that petitioner would sell her the
premises even if it could be found that the mere failure of petitioner sooner to
seek to evict her after she lost her litigation and to demand that she pay reasonable
amounts as long as she continued to enjoy the possession and occupancy of
petitioner's premises implied an agreement on his part to sell respondent the
premises."

105. The language of the occupancy agreement and the above pertinent facts gave me

a reasonable basis upon which to expect that Mr. McFadden would "sell [me] the premiseso' --

one which became compelling when combined with the Co'Op's expressed willingness in
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January 2005 to entertain my purchase application (Exhibit E-S) and, indeed, its encouragement

in May 2003 (Exhibit D-2), and my own generous offer to Mr. McFadden in May 2006 topay all

his costs, in connection with the sale, if my resubmitted application for purchase was not

approved by the Board (Exhibit F-a).

106. Consequently, dismissal is warranted pursuant to CPLR $321l(a)l based on the

undisputed specific allegations of my Seventh Affirmative Defense, to whose truth I have sworn

and herein buthessed with documentary evidence.

M". s"Iafaoi's Deceit as to mv Eighth Affi-ative n"feose
@xtortion and Malice)

107. My good and meritorious Eighth Affrrmative Defense, titled "Extortion and

Malice", is set forth at I[IfTHIRTY-FOURTH through THIRTY-NINTH of my Answer.

108. Mr- Sclafani's three-sentence argument at lJfll06-107 of his affirmation is false and

deceitful in baldly asserting that my Eighth Affirmative Defense is "nothing short of frivolous,,

and mischaracteizing my allegations as:

"constitut[ing] little more than evidence of respondent's unreasonable pique that
petitioner did not see fit to answer questions that respondent unreasonably, at
various times, posed to him, and to which he had no duty to respond and/or
refused to accept various of,Fers that had respondent had made to furchase the
subject premises after it was clear that no such sale was possible, none of which
he was required to accept. This is particularly so in light of the history of
respondent's dealing in this matter.,'

109. This is the totality of Mr. Sclafani's response and once again, he does not identifu,

or confront, any of my specific pleaded allegations establishing extortion and malice. Among

these:

(a) that upon Mr. McFaddenos last unilaterally-announced $115 increase in the
monthly occupancy charge of $1,660, I requested that he advise me as to his monthly
Co'Op charges for the apartment since January 1,2002 - the effective date of his first-
unilaterally announced increase in the $1,000 occupancy fixed by the October 30, 19g7
occupancy agreement;
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(b) that Mr. McFadden wilfully ignored this request, refused to credit me for the
$1,700 I had laid out in 1998 and 1999 to replace the nearly 30-year old barely-
functioning refrigerator and stove, and threatened me with "appropriate action" unless I
paid his unilateral and completely unexplained $1,775 monthly occupancy charge;

(c) that Mr. McFadden refused my requests that we amicably resolve our
diflerences by discussing our respective rights and responsibilities - including who was
to make and pay for needed apartment repairs - ignoring, as well my offer to put the
additional $115 monthly into escrow pending such clarification;

(d) that on April 20, 2007, Mr. McFadden served me with a notice, which
without identiffing any factual or legal basis therefore, purported to terminate my
"tenancy" on May 31,2007 and threatened me with summary proceedings to evict me if
I had not vacated by then;

(e) that I responded to Mr. McFadden by apprising him that my professional and
personal obligations did not permit me to comply with his six-week notice to vacate,
requesting that if he had a legal basis for his notice he set it forth so that I might be
guided accordingly, and reiterating my readiness to meet with him and his attorney to
discuss our respective legal positions and avoid litigation, including through a mediator;

(0 that Mr. McFadden did not respond and commenced this swnmary
proceeding against me on July 9, 2007 by service of a petition which is "knowingly false
and misleading in all material respects."

110. Thus concealed by Mr. Sclafani is the reasonable nature of my questions to Mr.

McFadden regarding his unilaterally-announced increases in the monthly use and occupancy

charges - having nothing to do with purchasing the apartment2l - and his unreasonable,

threatening, and malicious conduct in response to my appropriate attempts to clariff the terms of

my occupancy, as was my right.

ll1. Consequently, dismissal is warranted pursuant to CPLR $321l(a)l based on the

undisputed specific allegations of my Eighth Affirmative Defense, to whose truth I have sworn

and herein buthessed with documentary evidence.

21 As for Mr. Sclafani's claim that "no such sale was possible", this is a deceit. The Co-Op board

has been ready to reconsider my application since June 2003, as set forth by my Ninth Affirmative

Defense, together with substantiating proof (Exhibits D-2, E-8).
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Mr. Sclafani's Deceit as to mv Ninth Affirmative Defense
(Breach of Covenant of Good Faith & Fair Dealing)

ll2. My good and meritorious Ninth Affirmative Defense, titled "Breach of Covenant

of Good Faith & Fair Dealing", is set forth at flIIFORTIETH through FORTY-SIXTH of my

Answer.

113. Mr. Sclafani's three-sentence argument at flJ[08-l l0 of his affirmation is false and

deceitful in purporting that my Ninth Affirmative Defense is'ofrivolous" and "nothing short of

absurd". Here, too, he does not identi$ any of my specific allegations, let alone deny or dispute

them. These include:

(a) that from April 2003, Mr. McFadden knew that I believed that the Co-Op
board would approve my purchase of the apartment and, with his knowledge, made
inquiries and received an encouraging response;

(b) that in June and July 2003, Mr. McFadden stated that he was not ready to
sell the apartment "at this time" and would require a pre-approval letter from the Co-
Op board accepting me for purchase contingent on meeting financial requirements;

(c) that on December 31, 2004, following e-mail exchange between Mr.
McFadden and my sister, I sent him, as he had requested, a letter, notarized, that I
would take no legal action in the event I did not receive board approval, and further
advised that I would approach the board about securing the resale approval letter he
had requested;

(d) that in January 2005, the Co-Op board, responded to my inquiry about a
resale approval letter that the Co-Op had "established standard procedures for
applicants who wish to purchase" and that my completed application would be
"reviewed and given consideration by the Board of Directors in the same manner as
all applications to purchase";

(e) that I was ready to proceed with the standard application process, but Mr.
McFadden was not - although stating, in an e-mail to my sister, o'Personally, I do not
have any problem with selling the apartment to Elena";

(D that, upon information and belief, Mr. McFadden's assertions that he was
not ready to sell the apartment 'at this time' and the obstacles he placed in the way of
negotiating the contract of sale and submitting it to the Co-Op board were not in
good faith as he was making other plans for the apartment which did not include me.
Among these, that one or both of his daughters would move into the apartment,
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which they would not be ready to do until the summer or fall of 2007 at the earliest.

ll4. Instead of confronting such specific allegations, Mr. Sclafani substitutes bald

mischaracterizations and malignment, purporting that they:

"show nothing other than petitioner's justified wariness in dealing with
respondent, who had engaged in five years of frivolous litigation and tied up
petitioner's apartment and who had exhausted petitioner mentally, physically, and
financially in those litigations, but who still remained in possession of
respondent's apartment even after she lost the litigation and was sanctioned for
frivolous conduct."

115. Such is wholly non-responsive to whether, when Mr. McFadden made his

representations to me and my sister from June 2003 onward (Exhibits D and E), he had other

plans for the apartment that did not include me. This is the ultimate allegation of my Ninth

Affirmative Defense, which Mr. Sclafani conspicuously does not answer.

116. Consequently, dismissal is warranted pursuant to CPLR $321l(a)l based on the

undisputed specific allegations of my Ninth Affirmative Defense, to whose truth I have swom

and herein buthessed with documentarv evidence.

Mr. Sclafani's Deceit as to mv Tenth AffiTmative Defense
(Fraud; Retaliatory Eviction;

& Intentional Infliction of Emotional Distress)

ll7. My good and meritorious Tenth Affirmative Defense, titled "Fraud; Retaliatory

Eviction; & lntentional Infliction of Emotional Distress", is set forth at ,]|IIFORTY-SEVENTH

through EIGHTIETH of my Answer.

I 18. Mr. Sclafani's argument at flfll11-15 of his affirmation is deceitful and frivolous in

purporting that my Tenth Affirmative Defense is "absurd" (11111); that "even if true", my

allegations do not support my claims of "fraud, "retaliatory eviction" or "intentional infliction of

emotional distress" (flIl2); are "so far removed from any of the type that could support any of

[my] claimed defenses that analysis of [my] allegations in the context of such defenses is
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impossible" (']f114); and that it "must be dismissed as patently frivolous,'(fl115).

Il9. Here, again, Mr. Sclafani does not identifr any of the allegations of my defense,

let alone deny or dispute them - because the 34 paragraphs thereof; as likewise the substantiating

documentary proof annexed as Exhibits F-l to F-28 and Exhibits G-l to G-14 - establish mv

Tenth Affirmative Defense, resoundingly.

120. That Mr. Sclafani's fll l4 additionally asserts

"Assuming arguendo ttrat all of the allegations set forth in the respondent's
pleadings were true, such would only evidence that respondent was a difficult
tenant who failed and refused to act reasonably.',

shows how brazen a liar he is. There is nothing in my Answer - and most assuredly, nothing in

my Tenth Affirmative Defense, spanning nearly half of my Answer - that evidences anything

other than that I am fair and reasonable in every respect.

I2l. Consequently, dismissal is wananted pursuant to CPLR g32ll(a)l based on the

undisputed specific allegations of my Ninth Affirmative Defense, to whose truth I have sworn

and herein buttressed with documentary evidence.

Ms. Sclafani's Deceit as to mv First Counterclaim
(Prior Proceedings)

122- My good and meritorious First Counterclaim, titled o'Prior Proceedings,,, is set

forth at IIIIEIGHTY-FIRST through EIGHTY-THIRD of my Answer.

123. Mr. Sclafani's flimsy two-sentence argument at J[fl] 16-17 of his affiirmation does

not identifu any allegation of the Counterclaim except that it is "premised on the proposition that

petitioner had'ameritorious federal action against the coop and other defendants".

124. Mr. Scalfani's purports (at t[ 17) that such Counterclaim is "baseless" - relying,

exclusively (at fll16), on the o'determination of the United States District Court for the Southern

District of New York" that the "claim was frivolous", affirmed by the United States Court of
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Appeals for the Second Circuit.

125. The baselessness of these decisions, factually and legally, is particulanzed by the

appellate submissions that I and my mother filed - going up to the U.S. Supreme Court (Exhibits

R, S, & T) - and, thereafter, in impeachment complaints to the U.S. House Judiciary Committee

(Exhibit V-l), judicial misconduct complaints to the Second Circuit Court of Appeals (Exhibit

V-3), criminal complaints to the U.S. Justice Department's Public Integrity Section, in

correspondence to the National Commission on Judicial Discipline and Removal (Exhibit V-2),

the Administrative Offrce of the United States Courts, among others, and in formal testimony and

written statements to the Long Range Planning Committee of the Judicial Conference (December

1993), the Second Circuit Task Force on Gender, Racial, and Ethnic Faimess in the Courts

(November 1995), the Commission on Structural Alternatives for the Federal Courts of Appeals

(April 1998), and the U.S. House Judiciary Committee (June 1993). The mountain of these

correspondence, complaints, formal testimony and written statements is mostly posted on the

Center for Judicial Accountability's website, wwwjudgewatch.org. lsee atso 190 supraf.

Because the best evidence of the merit of the case, at its outset, is the original complaint filed in

1988 in the U.S. District Court for the Southem District of New York, a copy is annexed hereto

as Exhibit Q.

126. Mr. Sclafani's llfll 16-117 conspicuously omits that the federal action was

commenced with Mr. McFadden as a co-plaintifL Likewise, he omits that the basis of Mr.

McFadden's liability, asserted by my First Counterclaim, is that he "knowingly and deliberately

compromised, undermined, and sabotaged [the case], both while he was [our] co-plaintiff therein

and after his withdrawal" - as to which the Counterclaim gives the following examples:

"collusion with the Co-Op both with respect to his initiation and pursuit of
eviction proceedings against [myself and my mother] in White Plains City Court,
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timed to be the most prejudicial, and his wilful and repeated failure to assign his
shareholder rights to [me] and [my] mother so as to maintain [our] corporate non-
compliance causes of action." I'IIEIGHTY-S EC ONDI

127. With respect to the corporate non-compliance causes of action, the particulars are

set forth at IfIIEIGHTEENTH and NINTEENTH of my Sixth Affirmative Defense - specifically

repeated, realleged, and reiterated by'IIEIGHTY-FIRST. They are as follows:

"EIGHTEENTH: As a result of petitioner's withdrawal from the federal
lawsuit, the Co-Op raised a lack of standing defense in an eve-of-trial motion to
amend their answer, gtanted by the federal judge, thereby forcing respondent and
her mother to drop their causes of action for corporate non-compliance, the merit
of which they had already demonstrated by a motion for summary judgment.

NINETEENTH: On repeated occasions before and after defendants'
eve-of-trial motion to amend, respondent and her mother sought from petitioner
an assignment of rights, which he failed to provide, even after they had fumished
him with a copy of their sunmary judgrnent motion on the corporate non-
compliance causes of action."

128. Annexed hereto is correspondence establishing Mr. McFadden's *wilfirl and

repeated failure to assign his shareholder rights to [me] and [my mother] so as to maintain [our]

corporate non-compliance causes of action: an August 8, 1990 letter (Exhibit W-l); a December

24, 1990letter (Exhibit W-2); a February l, 1990 letter (Exhibit W-3); a March 7, I99l letter,

enclosing a previously-prepared stipulation for signature (Exhibit W-4).

129. Also annexed is the U.S. District Court's March 20,l99I Judgment reflecting the

result of Mr. McFadden's prejudicial conduct. On March 14, 1991, we "withdrew causes of

actions 2 through 8 and 10" - the causes of action based on corporate non-compliance @xhibit

x).

130. Attached to the Judgment is the "special verdict form" of the jury determining that

the Co-Op board had not adopted and resolved to use guidelines with respect to apartment

purchases and sublets by single women and minority applicants. Such substantiates my

incorporated flTWELFTH, which stated:
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"Petitioner's withdrawal also compromised respondent's discrimination causes of
action, which relied on written guidelines that petitioner and his attorney for the
apartment sale - who was also the Co-Op's attorney - had represented to
respondent had been approved and disseminated as part of the purchase
application package, but which the Co-Op disavowed as ever having been
approved and disseminated. The jury made an express finding that the guidelines
had not been adopted by the Co-Op board."

131. With respect to Mr. McFadden's "initiation and pursuit of eviction proceedings

against me in White Plains City Court, timed to be the most prejudicial", his three separate

proceedings against me, my co-occupant father, and my mother (index numbers 504/88, 651/89,

652189) were instituted and pursued during the crucial opening months of the federal lawsuit,

while he was our co-plaintiff, Following our loss of the case after trial in March 1991, it was he

- not the victorious Co-Op - who made motions in City Court for summary judgment by reason

thereof, disregarding, again and again, our unexhausted rights of appeal through the federal

system. His misconduct and that of his lawyer in connection therewith were the subject of our

opposing affidavits rightfully seeking sanctions, dated December 16, 1991 (Exhibit Y),

November ll, 1992 (Exhibit Z-l), November 25, 1992 (Exhibit Z-2), and December 16, 1992

(Exhibit Z-3), andJanuary 19, 1993 (Exhibit Z4).

Mr. Sclafani's Deceit as to my Second Counterclaim
@raud from April2003 Onward & Extortion)

132. My good and meritorious Second Counterclaim, titled "Fraud from April 2003

Onward & Extortion", is set forth at I['IBIGHTY-FOURTH through EIGHTY-SEVENTH of my

Answer.

133. Mr. Sclafani's flimsy three-sentence argument at ![til18-120 of his affirmation is

deceitful and frivolous. Without identifring any of the allegations of my Second Counterclaim,

his fl119 states that my Counterclaim is "nothing more than a rehash of the same claims that

respondent asserts to support her various affirmative defenses of 'fraud"'- as to which his tf120
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pu{pons:

"As above set forth, those defenses are unavailing because respondent's facfual
allegations fail to support any of the elements necessary for her to prevail on any
claim of fraud."

134. This is a deceit. Nowhere "above" does Mr. Sclafani's affirmation "set forth"

what his 'lfl20 pretends - and Mr. Sclafani assuredly know this as he provides no paragraph

references to facilitate locating the "above" he is talking about.

135. Examination of my Answer shows that there are two affirmative defenses whose

titles contain the word "{iaud" - my Seventh Affirmative Defense (II'IIIWENTY-THIRD through

THIRTY-THIRD) and my Tenth Affirmative Defense (flIIFORTY-SEVENTH through

EIGHTIETH).22 Mr. Sclafani's arguments as to these - discussed herein at ![![97-106 and lltll 17-

121, respectively - neither identifi the elements necessary to establish a fraud claim nor the

factual allegations of either of these affirmative defenses.

136. Consequently, Mr. Sclafani has made no showing, legally or factually, to defeat

the fraud alleged in this Counterclaim.

137. For that matter, Mr. Sclafani has also made no showing, legally or factually, to

defeat the extortion alleged in this Counterclaim - expressly part of its title. Indeed, Mr.

Sclafani's 1l'||1118-120 simply omits that this Counterclaim is also for extortion.23

22 The paragraphs of my Seventh Aflirmative Defense are especially-repeated, realleged, and
reiterated by my IIEIGHTIETH.

23 o'Extortion'o was also expressly part of the title of my Eighth Affirmative Defense (fl|||IHIRTY-
FOURTH through THIRTY-NINTH) and especially repeated, realleged, and reiterated by my
IIEIGHTIETH. IvIr. Sclafani's argument as to my Eight Affirmative Defense - discussed herein at
flflO7-lll - also does not identifu the elements necessary to establish "extortion", nor my factual
allegations in support.
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Mr. Sclafani's Deceit as to mv Third Counterclaim
(Fraud & Intimidation in June 2006rRetaliatory Eviction)

138. My good and meritorious Third Counterclaim, titled o'Fraud & Intimidation in

June 2006, Retaliatory Eviction", is set forth at 'IIIIEIGTHTY-EIGHTH through NINTIETH of

mv Answer.

139. Mr. Sclafani's argument atlll2l-128 is frivolous and deceitful - ild, once again,

not based on identifying any of the allegations of the Counterclaim, in balding purporting that

"The facts simply do not support any claim of fraud, 'intimidation' or retaliatory eviction'."

flr27).

140. Instead, Mr. Sclafani contorts and falsifies my factual allegations. Thus, his fl122

asserts that my claim:

"appeats to be that [petitioner] is guilty of 'fraudo, 'intimidation' and 'wrongful
eviction' when, having allegedly promised to discuss the sale of his apartrnent to
her in 2006 upon her agreement to allow the coop's workers into the aparhnent to
make needed and necessary repairs following a flood, he ultimately determined,
after discussion with respondent and her sister that he did not wish to sell
respondent the apartment."

I4l. There is nothing "allegedly''about ltdr. McFadden's promise to me. He included

it in a fax to me, which my IBIGHTY-NINTH quotes from and identifies as Exhibit F-19. Nor

did Mr. McFadden thereafter have such promised discussion concerning the apartment sale,

either with me or with my sister - and none was alleged by my Third Counterclaim, nor in the

allegations of my Tenth Affirmative Defense ('IIIIFORTY-SEVENTII through EIGHTIETI{) reciting

the relevant facts with particularity

142. As for Mr. Sclafani's !f123, it is documentarily refuted by the exhibits to my

Answero to wit, Mr. McFadden's own letters showing his agreement to sell me the apartment if

pre-conditions were met - and the Co-Op's letters, establishing its readiness to entertain the sale
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(Exhibit D-2 and E-8), contrary to Mr. Sclafani's assertion that "an agreement would have been

futile because the coop board, whose approve of the sale was required, had already refused its

approval".

143. Further false and deceitful is Mr. Sclafani's nfln-124 that the o'correspondence
!

between the parties" that is Exhibits F and G to my Answer, "make clear that petitioner fulfilled

his alleged promise and committed no fraud against respondent". Examination of Exhibits F and

G, tr likewise the other correspondence which my Answer annexes as Exhibits C, D, and E,

could not be more decisive of my Third Counterclaim and of the particulars set forth by my

Tenth Affirmative Defense that are its predicate.

I44. FinallS with respect to Mr. Sclafani's tffll26 that:

"respondent had a legal obligation to allow the coop's workers to repair the
damage to petitioner's apartrnent without petitioner's alleged promise",

the correspondence that is my Exhibit F reflects that the purported "damage"o encompassing a

"health hazatd" - repair of which was being paid for by insurance money - did not exist, but was

a lraud being perpetrated on the insurers, which I reported to Mr. McFadden, with a reasonable

request to see the insurance documents and for re-inspection of the damage. As the

correspondence establishes, Mr. McFadden's response was one of sarcasm, abuse, false claims,

and a threat to me - for which he used the management company as his conduit - that I would be

evicted unless I immediately allowed the work to proceed, without verification of the true facts.

Mr. Sclafani's Deceit as to mv Fourth Counterclaim
@nsuring the Integrity of the Judicial process)

145- My good and meritorious Fourth Counterclaim, titled "Ensuring the Integrity of

the Judicial Process", is set forth at Ii![NINTY-FIRST through NINTY-SECOND of my Answer.

146. Mr. Sclafani's argument at ll29 of his affirmation is frivolous and deceitful -
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starting with its pretense that my Fourth Counterclaim is "Perhaps the most frivolous of all of

respondent' s' Affi rmative Defenses o and' Counterclaims"'.

147. Contrary to Mr. Sclafani's assertion that it seeks 'bne million dollars in

compensatory and punitive damages based upon [respondent's] claim that the petition is based

'on falsification and omission of material facts', none of which she identifies", such monetary

recovery is not in the Fourth Counterclaim, but in the WHEREFORE clause immediately

following. Further, my Affirmative Defenses and Counterclaims, reciting the facts relevant to

my occupancy and Mr. McFadden's eviction proceeding, make abundantly evident the

falsifications and omissions of the scanty Petition.

148. Tellingly, Mr. Sclafani does not identify that my Fourth Counterclaim seeks

"imposition of $10,000 sanctions and maximum costs under 22 NYCRR $130-l .l et seq."

against Mr. McFadden and Mr. Sclafani, both of whom signed the Petition. Nor does he identiff

that it also seeks "disciplinary referral of [him] pursuant to this Court's mandatory "Disciplinary

Responsibilities" under $100.3D(2) of the Chief Administrators Rules Governing Judicial

Conduct". As such, that amply deserved relief is unopposed.

MY ENTITLEMENT TO STJMMARY JTJDGMENT

149. Pursuant to CPLR $3211(c), I seek summary judgment in my favor, dismissing

the Petition based on my Answer and Affirmative Defenses, as well as the granting of my

Counterclaims. The particulars of my Affirmative Defenses and Counterclaims - all verified by

me - more than suffice for that pu{pose, especially when combined with my swom affidavit

herein, further reinforcing those particulars and substantiating the denials of my Answer as to the

Petit ion's l l  6,7 ,8, 9, 10, I 1, 13, and 14.
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The Petition's t[8 Alleqation of an "Oral Agreement" is False

150. Mr. Sclafani's motion identifies that the Petition:

"is a holdover upon the termination of a month to month agreement between
petitioner and respondent made subsequent to the end of the term of the written
occupancy agreement" (1i36);

"seeks eviction of respondent as a month to month tenant under an agreement
made between petitioner and respondent subsequent to the expiration of the term
of the October 30, 1987 occupancy agreement, and not under that October 30,
agreement." (fl53);

"seeks removal of respondent as the only person in possession of the subject
premises as a result of the expiration of the term of respondent's tenancy under an
agreement reached between petitioner and respondent only after the term of the
written temporary occupancy agreement expired." (fl68)

What is concealed by these paragraphs, as elsewhere in his motion, is that the Petition's !f8

alleges the "month-to-month" 'otenancy" ooagreement" to be "oril".

151. In full, the Petition's'lf8 states:

"Subsequently, petitioner and respondent entered into an oral agreement pursuant
to which respondent Elena Ruth Sassower was permitted to remain in possession
and occupancy of the said premises as a subtenant of petitioner on a month to
month basis."

152. This was denied by IfSECOND of my Answer.

153. At no time was there ever any such'ooral agreement" between Mr. McFadden and

myself - and the pertinent facts are as follows:

154. Following the wrongful refusal of the Co-Op Board to give its approval, Mr.

McFadden joined as co-plaintiff with myself and my mother in the federal lawsuit against the

Co-Op to enforce the contract of sale and occupancy agreement. Notwithstanding this, he

endeavored to evict me. This is documentarily established by the proceedings he brought in

White Plains City Court against me, against my co-occupant father, and against my mother under

index numbers 504/88. 651/89. and652189.
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155. Only 651/89, which was against myself and my mother, remains open, the other

two cases were dismissed. The City Court file therein reflects that after the loss of the federal

case in the U.S. District Court in March l99l and, thereafter, at the Second Circuit Court of

Appeals in August 1992, l{fu. McFadden made two motions for sunmary judgment. Our

opposing submissions sought sanctions against Mr. McFadden and his lawyer, chronicling their

dishonest failure to accurately apprise the City Court of the status of our federal case, timed to

impede and frustrate our unexhausted federal appellate rights. The last document in the City

Court file - and my own - is the joint affidavit of myself and my mother, dated and filed January

19, 1993 (Exhibit Z-4), whose requested relief included the Court's reconsideration of its denial

of our prior sanctions request against Mr. McFadden's counsel, entitlement to which we had

detailed in affidavits identified as November 11, 1992 (Exhibit Z-1), November 25, 1992

(Exhibit Z-2), December 16, 1992 (ExJnrbit Z-3) - and establishing a repetition of misconduct

that we had particulaized by our December 16,l99l afhdavit (Exhibit Y).

156. It appears that our filing of this final January 19,1993 affidavit was necessitated

by Mr. McFadden's failure to instruct his attorney to consent to an adjoumment "pending our

appeal to the U.S. Supreme Court" - as I had requested him to do by a January l,1993letter, a

copy of which was in my file (Exhibit AA). He was, it seems, perfectly willing to have us miss

our deadline for frling otr petition for a writ of certiorari (Exhibit R).

157. The foregoing affrdavits describe behavior by Mr. McFadden and his attorney that

would undermine any notion that I would have entered into an "oral agreement" with Mr.

McFadden on any subject - and I never did.

158. Following the Supreme Court's denial of our cert petition and rehearing petitions

in June 1993 (Exhibits R, S, T), I had no conversations with Mr. McFadden, either in person or
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by phone, for nearly 13 years later until May 10, 2006. As to that May 10,2006 conversation,

which was face-to-face,I memorializedthe pertinent content in e-mails I sent to Mr. McFadden

the following day and shortly thereafter (Exhibit F-4,F-7,F-12).

159. It is because the Petition's tf8 allegation of an o'oral agreemento' is a complete

fiction - concocted by Mr. Sclafani and Mr. McFadden for purposes of this litigation - that the

correspondence between Mr. McFadden and myself and my sister, annexed to my Answer,

contains not a single reference to it. This includes Mr. McFadden's o!.vn letters, beginning in

2001, in which he unilaterally increased the monthly occupancy payments (Exhibits C), his own

letters to me in 2003 pertaining to the sale of the apartment (Exhibits D); his own faxes to my

sister in 2004 and 2005 (Exhibits E), and his own faxes and letters to me in 2006 arrd 2007

pertaining to the apartment sale, the repairs and renovations generated by flood'odamage", and

his unexplained funher increase in the monthly occupancy charge and threat that unless I paid he

would take "appropriate action" (Exhibit F and G).

160. Even where my correspondence challenged Mr. McFadden to set forth the factual

and legal basis for his actions - as I did by my April 29,2007 letter to him requesting that he

provide his legal basis for purporting to 'terminate [my] tenancy'' by the notice served upon me

on April 20,2007 (Exhibit G-10) - he did not respond by reminding me of the "oral agreement"

that tf8 of his Petition would thereafter allege to have been made between us.

16l. IvIr. Sclafani has not come forward with anv documentarv evidence in

substantiation of any "oral agreement" between us - not even an affidavit from Mr. McFadden

attesting to its existence and providing such obvious specifics as (a) its date; (b) whether it was

face-to-face or by phone; (c) the terms allegedly agreed to, including duration of occupancy,

occupancy charges, and persons covered.
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162. Further, in view of Mr. Sclafani's false and maligning references to "respondent's

unreasonable pique", "the history of respondent's dealings in this matter" (!J107) and

"petitioner's justified wariness in dealing with respondent, who had engaged in
five years of frivolous litigation and tied up petitioner's apartment and who had so
exhausted petitioner mentally, physically and financially in those litigations, but
who still remained in possession of respondent's apartment even after she lost the
litigation and was sanctioned for her frivolous conduct" (t|l09),

Mr. McFadden's affidavit would have to explain why such "wariness" had not prevented him

from entering into an "oral agreement" with me, rather than a written one.'o

163. A finding that there was no "oral agreement" suffices for dismissal of the Petition

based thereon, in view of Mr. Sclafani's repeated insistence, above-quoted, that such is the basis

of this proceeding.

164. The Petition seeks to provide a predicate for the supposed "oral agreemenf',

alleged in the Petition's fl8, by its 'lf6 that the 'temporary occupancy agreement...was to end and

terminate upon the failure of respondent Elena Sassower and Doris Sassower of (sic) close on the

above-described contract of sale". Likewise, by its !f7 which purports:

"As a result of a refusal by 16 Lake Street Owners, Inc. to $ant its consent to the
occupancy by respondent Elena Sassower and Doris Sassower of the premises and
to their purchase of petitioner's above described stock and interest in the above
described proprietary lease for the premises, respondent's right under the
temporary occupancy agreement to possession and occupancy of the said premises
terminated."

165. Notwithstanding IIFIRST of my Answer expressly denies the above-quoted

allegation of the Petition's '1f6, Mr. Sclafani's !f55 falsely asserts that I have not denied the

Petition's tf6. As to uSECOND of my Answer, expressly denying the Petition's !f7, Mr. Sclafani's

24 Mr. Sclafani's fl55 also helpfully points out that 'oThe contract [of sale], at paragraph '17'
provides, expresslyo that the agreement 'can not (sic) be changed, discharged or terminated orally."
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affirmation ignores it, while throughout his affirmation he improperly repeats (at t[fl35-36,53-54,

68, 103) - as if "undisputed fact" - that the term of the October 30, lg87 occupancy agreement

had ended.

166. Mr. Sclafani offers no documentary evidence to support his Petition's titl6 and 7.

He does not annex the contract of sale and its occupancy agreement which is part thereof nor the

approved sublet application, to which neither his Petition nor motion refer. By contrast, these

documents are all annexed as Exhibits A and B to my Answer.

167. The language of the October 30, 1987 occupancy agreement (Exhibit A-2), which

expressly states that "in no way do the parties intend to establish a landlord/tenant relationship"

(tllc), contains no provision terminating the right of occupancy where the Purchasers - myself

and my mother - had elected to purchase the apartnent. Rather, its language is as follows:

"If they have elected to pwchase, they shall have the right to continue in
occupancy to the date of closing." (!flA).

168. The october 30, 1987 occupancy agreement additionally states:

"The parties asree that i
Confract of Sale or on any adjourned date consented to by the parties, or if the
Purchasers elect to cancel the contract as provided the Purchasers shall be allowed
to continue occupancy on a month to month basis as provided herein." (flIF,
underlining added).

169. The "month to month" occupancy applicable to the first described situation where

"the Purchasers fail to close as provided for in the Contract of Sale or on any adjoumed date

consented to by the parties" obviously spans to the eventual "date of closing". Both with

respect to it and to the second-described situation where "the Purchasers elect to cancel the

contracto', the occupancy agreement specifies payment of '$1,000.00 per month for use and

occupancy of the premises" (tll G).

170. Because of this express language and the fact that Mr. McFadden "consented to"
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an "adjourned date" of the "date of closing" when he became a co-plaintiff with myself and my

mother in the federal lawsuit, the Petition omits both that language and the fact that Mr.

McFadden was a co-plaintiff in the federal lawsuit. Indeed, the Petition omits any allegation

about the lawsuit, whose existence it entirely conceals.

l7l. The federal lawsuit in which Mr. McFadden was a co-plaintiff with myself and

my mother constituted a written agleement - if not an implied contract - between the parties to

maintain and enforce the contract of sale and occupancy so as to effecfuate a"date of closing".

172. Tellingly, Mr. Sclafani's affirmation, forced to confront the existence of the

federal lawsuit by my Fifth, Sixth, and Seventh Afiirmative Defense (tlltTWELFTH through

THIRTY-THIRD) and First Counterclaim (1['1[EIGHTY-FIRST through EIGHTY-THIRD),

conceals that the lawsuit was commenced with Mr. McFadden as co-plaintiff (his ![fl75, 80, 84-

8'1,97, 102, 104, 109, I 16). In so doing, Mr. Sclafani effectively concedes the legal implications

of same vis-a-vis the occupancy agreement and contract of sale.

173. My Seventh Affirmative Defense stated, at its outset:

'Notwithstanding the federal suit ended in 1993, adverse to respondent, petitioner
did not then or thereafter seek her eviction by reason thereof or otherwise clarifr
the basis of her occupancy, as he readily could have." (IJTWENTY-THIRD)

174. Such is true and correct and Mr. Sclafani's motion presents no documentary

evidence or even specific allegations to the contrary. Nor has he come forward with any affidavit

from Mr. McFadden, notwithstanding it is Mr. McFadden - not Mr. Sclafani - who has personal

knowledge of the relevant facts. Consequently, the contract of sale and its occupancy agreement

- the documents which were the subject of the federal lawsuit and on which Mr. McFadden

contentedly relied in maintaining my occupancy - did not end or terminate.
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The Petitionls !l'l[9. 10. and 11 Alleeations that There was a (Rentfall"

Whose 6Term Expired on May 31.2007" is False

175. The three paragraphs of the Petition immediately following its ![8 of an "oral

agreement" wherein I became Mr. McFadden's "subtenant...on a month to month basis" are:

fl9: that I 'orented" the apartment from Mr. McFadden for a "term", which
"expired on May 31,2007";

t[l0: that I remained "after expiration of the term"; and

tf l l: that 'oAt lease (sic) thirty (30) days before the expiration of the said term", I
was 'oserved in the manner provided for by law with a notice in writing" that Mr.
McFadden had "elected to terminate...lmy] tenancy" andtl:mrt oo...unless I removed from
the said premises on the day on which said term expired", he would "commence
swnmary proceedings under the Stafute to remove [me] therefrom".

176. All of these allegations are false as a matter of law and fact - and flSECOND of

my Answer denies each of them.

177. I did not "rent[]" the apartrnent and Mr. Sclafani has produced no documentary

evidence of a "rental". Nor does Mr. Scalfani explain how a month to month tenancy has any

"term", except for that particular month. The implication of Mr. Sclafani's use of these two

words in the Petition is that I had a lease whose expiration was May 3 l, 2007. I had no lease

and Mr. Sclafani has produced none.

178. The sole basis for my occupancy, as set forth by my Answer, is the October 30,

1986 occupancy agreement pursuant to the contract of sale (Exhibits A-2, A-1), as to which,

additionally, there was an approved sublet application (Exhibits B-1, B-2).

179. As for these "summary proceedings under the Statute" to remove me from my

home of nearly twenty years, neither the Notice of Petition nor Petition cites any legal authority,

statutory or otherwise, for my eviction, let alone under the circumstances atbar.
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The Petition's t[13 Alleeation that the Apartment is Not Subiect
to the Emergencv Te4ants Protection Act or Other Rent Resulation is I)isputed.

and the Petition's tll,4 is False

180. The Petition, whose material omissions include its failure to identify the amount I

have paid for monthly use and occupancy of the subject apartment at any point over the past

twenty years and that the event precipitating Mr. McFadden's notice purporting to terminate my

"tenancy" was my questioning his unilateral and unexplained $115 monthly increase, asserts at

t i l3:

"The premises are not subject to the Emergency Tenants Protection Act or other
rent regulation pursuant to the Resolution adopted by the Common Council of the
City of White Plains of September 9, 1992 becatse the premises is a coop
apartment, the shares of the coop cooperation that owns the premises and that are
appurtenant thereto having been sold by the sponsor in an arms length sale to a
bona fide purchaser; to wit; petitioner, as and for the purchaser's actual
residence."

Such assertion immediately precedes the Petition's ![4 that:

"The fair market value of respondent's use and occupancy of the said premises
from the date that the term of respondent's tenancy terminated is at the rate of
$2,200.00 per month; no part of which petitioner has received."

181. IITHIRD of my Answer denies the Petition's fl13 'trpon information and belief',

with my IISECOND denying the Petition's ![14 without qualification.

182. My denial "upon information and belief'of the Petition's !f13 was based on initial

inquiries made to the Offrce of Rent Administration of the New York State Division of Housing

and Community Renewal. As that agency has the expertise and capacity to determine the truth of

the Petition's fl13 claim, I filed with it a formal request for same (Exhibit H, p.2), contained in a

"Complaint of Improper Eviction". Such complaint recited what I had been told:

"I understand from Roberto Rodriguez of your offrce[] with whom I spoke on
August 21,2007, that your file for 16 Lake Street shows that Apaftment 2C was
originally covered under the Emergency Tenancy Protection Act and that there is
nothing on file showing that it is no longer covered. I also understand from
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Rosemary Cantaloupe of your office, with whom I spoke on July 24.2007 that it
is unclear that the September 9, 1992 Common Council Resolution would have
removed coverage. According to Ms. Cantaloupe, White Plains got o'creative" in
its Resolution, which she said was vague as compared to other municipal
resolutions, including as to whether or not it was to be applied retroactively. She
further stated that the Office of Rent Administration could never get a definitive
answer at that time and that such Resolution might have been superseded by the
Rent Regulations Reform Act of 1993, passed by the State Legislature, which was
prospective in effecting deregulation of co-ops and condos after July 7, 1993."

183. With respect to the Petition's fl14, I do not have a o'tenancy", as such is expressly

disavowed by the occupancy agreement, which is the basis upon which I have been living in the

aparhnent pursuant to the contract of sale. Additionally, Mr. Sclafani has already produced

documentary evidence, by his Exhibit C, that Mr. McFadden did receive my two checks for June

and July oouse and occupancy" - checks which are each $660 dollars more than the occupancy

agreement required me to pay.

184. As for the "fair market value" of my "use and occupancy'', the $2,200 sum

purported at J[14 is without identifying anyttring about the condition of the aparhnent, including

the lack of firnctioning air conditioners during the hot sunmer months (D-4, G-7). This, quite

apart from not identifuing that such amount is a whopping $425 more than the "use and

occupancy'' Mr. McFadden was unilaterally demanding, without explanation, before purporting

to terminate my "tenancy" @xhibit G-1) - and $540 more than the monthly o'use and occupancy"

I had been paylng before that (Exhibit C-4).
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MY ENTITLEMENT TO COSTS & SANCTIONS TJNDER 22 NYCRR S13O-1.1
& TO'6APPROFRTATE ACTION" BY THIS COURT PURSUAIYT TO $100.3p(2) oF

THE CHIEF' ADMINISTRATOR'S RULES GOVERNING JUDICIAL CONDUCT

185. This Court posts - on the window of its Clerk's Office - a warning with respect to

papers filed. It is the warning of 22 NYCRR $130-1 .I et seq. that all papers filed or submitted to

the Court must be signed and that such signature

"certifies that, to the best of that person's knowledge, information and belief,
formed after an inquiry reasonable under the circumstances, the presentation of
the paper of the contentions therein are not frivolous as defined in subsection (c)
of the section 130-1.1"

Pursuant to that subsection, conduct is "frivolous" if:

*(l) it is completely without merit in law and cannot be supported by a reasonable
argument for an extension, modification or reversal of existing law;

(2) it is undertaken primarily to delay or prolong the resolution of the litigation, or
to harass or maliciously injure another; or

(3) it asserts material factual statements that are false."

186. Mr. Sclafani's dismissal motion meets all three definitions of frivolous. As

hereinabove demonstrated with paragraph-by-paragraph specificity, his motion rests on scores of

"material factual statements that are false", is completely unsupported by law for the relief it

seeks, and advances no "reasonable argument" with respect thereto. As such, it cannot be seen as

having had any pu{pose but to "maliciously injure" me, which it has done by necessitating that I

drop all other pressing professional obligations so as to respond. That Mr. Sclafani noticed his

motion for August 27,2007, giving me less than three days from the August 24h date on which I

received it by overnight mail and then, on the August 27th rcturndate, opposed my request for a

two-week adjournment to put in my responding papers underscores his malicious, unethical,

advantage-taking conduct.

187. Yet Mr. Sclafani's dismissal motion is not merely "frivolous". Over and again, it
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is "fraudulent" and a "fraud on the court" - as those terms are defined by Black's Law Dictionary

(7th ed. l99g) and New York's Disciplinary Rules of the Code of Professional Responsibilitft .

As such it warrants Mr. Sclafani's referral to disciplinary authorities for violation of Code

provisions proscribing a lawyer from "Engagling] in conduct involving dishonesty, fraud, deceit or

misrepresentation" (22 NYCRR $1200.3(aX4) and from "Knowingly mak[ing] a false statement of law

or fact" on behalf of his client 22 NYCRR $1200.33(a)(5), as well as his refenal to criminal authorities.

Penal Law $210.10, pertaining to perjury, makes it a felony for a person to swear falsely when

his false statement is:

"(a) made in a subscribed written instrument for which an oath is
required by law, and O) made with intent to mislead a public
servant in the performance of his official functions, and (c)
material to the action, proceeding or matter involved."

Judiciary Law $487 makes it a misdemeanor for an attorney to be "guilty of any deceit or

collusion or [to] consent[] to any deceit or collusion, with intent to deceive the court or any

party".

188. Such disciplinary and criminal referrals would represent the "appropriate action"

mandated by this Court's "Disciplinary Responsibilities" under $100.3(C) of the Chief

Administrator's Rules Governing Judicial Conduct, which requires:

*(2) Ajudge who receives information indicating a substantial likelihood that a
lawyer has committed a substantial violation of the Code of Professional
Responsib ility shall take appropriate action."26 (emphasis added).

2s The Code's definitions section specifies "fraud" as involving:

"scienter, deceit, intent to mislead, or knowing failure to correct misrepresentations
which can be reasonably expected to induce detrimental reliance by anothef', 22
NYCRR $1200.1(i)

26 This reporting duty has been reiterated by the Advisory Committee on Judicial Ethics, See, inter
alia, Op.89-54, 89-74,89-75;91-114. Its importance is fuither underscored in the ABA/BNA Lawyers'
Manual on Professional Conduct: "It cannot be emphasized strongly enough that lawyers and judges
must report unethical conduct to the appropriate disciplinary agency. Failure to render such reports is a
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189. The within showins constitutes more than a "substantial likelihood" of

"substantial violation". It is the "n; evidence" of an urremitting pattern of substantial Code

violations by Mr. Sclafani - for which "appropriate action" is essential. As stated by the New

York Court of Appeals:

'othe courts are charged with the responsibility of insisting that lawyers exercise
the highest standards of ethical conduct...Conduct that tends to reflect adversely
on the legal profession as a whole and to undermine public confidence in it
warrants disciplinary action (see Matter of Holtzman, 78 NY2d 184, 191, cert
denied, _US_, 112 S.Ct 648; Matter of Nixon,53 AD2d 178, 181-182; cf.,
Matter of Mitchell, 40 NY2d 153, 156)."' Matter of Rowe,80 N.Y.2d 336,340
(ree2).

disservice to the public and the legal profession. Judges in particular should be reminded of their
obligation to report unethical conduct to the disciplinary agencies." (,See, "Standards for Imposing
Lawyer Discipline, Preface, 0l-802) See also, People v. Gelbman,568 N.Y.S.2d867,868 (Just. Ct.
1991) *A Court cannot countenance actions, on the part of an attorney, which are unethical and in
violation of the attomey's Canon on Ethics... . ... A Court cannot stand idly by and allow a violation of
law or ethics to take place before it.".
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WHEREFORE, the relief requested in the accompanying notice of motion should be

granted in all respects.

Sworn to before me this

Notarv Public

m.tg
ELENA RUTH SASSOWER

ffiffi,"-q$'ryA

64



TABLE OF'EXHIBITS

Exhibit H: August 28,2007 Notice of Disposition of the Office of Rent AdministrationA{YS
Division of Housing and Community Renewal, with Respondent Sassower's
August 24,2007 Complaint of Improper Evictiou

Exhibit I-1: Transcript of proceedings before Judge Eric Press, July 16,2007
Exhibit I-2: Respondent Sassower's July 16, 2007 witten statement, from which she was cut

off after the first paragraPh

Exhibit J: Respondent Sassower's luly 20,2007 letter to Judge Press

Exhibit K-l: Respondent Sassower's July 26, 2007letter to Judge Press
Exhibit K-2: handwdften notation of Judge Presso granting of extension

Exhibit L-l: Attorney Sclafani's August 22,2007 letter to Respondent Sassower (original)

Exhibit L-2: Attorney Sclafani's August 22,2007letter to Respondent Sassower (copy)
Exhibit L-3: Respondent Sassower's August 3l,2007letterto Attorney Sclafani
Exhibit L-4: Respondent Sassower's August 31,2007 letter to Petitioner McFadden

Exhibit M-l: Respondent Sassower's August 24,2007 letter to Attorney Sclafani
Exhibit M-2: U.S. Postal Service Delivery Confirmation Receipt with postal stamp from the

Main Station post office in White Plains, August 20,2007, & tracking number of
03 00- I 290-0006-9069-4850, with record details

Exhibit N: Mr. Sclafani's July 17,2007 letter to Judge Press

Sassower v. Field
Exhibit O-1: November 23, 1988 letter of Sassowers' lawyer to Mr. McFadden's lawyer

handling the federal action and his lawyer handling the City Court proceedings
Exhibit O-2: December 15, 1988 letter of Sassowers' lawyer to the Co-Op's lawyer
Exhibit O-3: March 29, 1991 letter of Sassowers' lawyer to the Co-Op's lawyer
Exhibit O-4: Co-Op lawyer's April l, 1991 letter to Sassowers' lawyer
Exhibit O-S: Doris Sassower's October 8, 1991 letter to the Co-Op's lawyer
Exhibit 0-6: Doris Sassower's October 17,l99l letter to all defense counsel

65



Exhibit P: Sassower v. Field federal lawsuit: U.S. District Court
P-l: U.S. District Court memorandum decision, September 29, 1992
P-2: U.S. District Court memorandum decision July 16,1993
P-3: U.S. District Court memorandum decision, August 17,1993

Exhibit Q: Sassower v. Field federal lawsuit: U.S. District Court
original complaint, filed August 1988

Exhibit R: Sassower v. Field federal lawsuit: U.S. Supreme Court
Petition for a Writ of Certiorari, February 22,1993

Exhibit S: Sassower v. Field federal lawsuit: U.S. Supreme Court
Petition for Rehearing, May 14,1993

Exhibit T: Sassower v. Field federal lawsuit: U.S. Supreme Court
Supplemental Petition for Rehearing: June 1,1993

Exhibit U: "Without Merit: The Empty Promise of Judicial Discipline", The Long Term
View (Massachusetts School of Law), Vol. 4, No. I (summer 1990), pp.90-96

Exhibit V-l: Sassowers' June 9, 1993 impeachment complaint to the House Judiciary
Committee

Exhibit V-2: Sassowers' July 14, 1993 letter to National Commission on Judicial Discipline
& Removal

Exhibit V-3: Sassowers' March 4,1996 judicial misconduct complaint to the Second Circuit

Exhibit W-l: August 8, 1990 letter of Sassower lawyer to Mr. McFadden's lawyer
Exhibit W-2: Elena Sassower's December 24,1990letter to Mr. McFadden,

sent also to his lawyer
Exhibit W-3: Elena Sassower's February l, 1990 letter to Mr. McFadden
Exhibit W-4: March 7, l99l letter of Sassower lawyer to I\zIr. McFaddenos lawyer,

enclosing a previously-prepared stipulation for signature

Exhibit X: U.S. District Court's March 20,l99l Judgment with jury's special verdict form

Exhibit Y: December 16,l99l affidavit - McFadden v. Sassower, City Court #651189

66



Exhibit Z: McFaddenv. Sassower, City Court #651189
Exhibit Z-1: November ll,1992 affidavit of Doris & Elena Sassower
E>,JnbitZ-2: November 25,1992 affidavit of Elena Sassower, subscribed to by Doris Sassower
Eyhibitz-3: December 16,1992 affidavit of Elena Sassower, subscribed to by Doris Sassower
ErhibitZ4: January 19,1993 affidavrtof Doris & Elena Sassower

Exhibit AA: Elena Sassoweros January l,1993letter to John McFadden

67


