
CgNTEn 1or lvotctar AccouhrHBILfIy, rrvc.

(914) 421 -120O. Fax (914) 684€554 Bor 69, Gedney Stration

White Plains, New York 10605

By  Fax :  2 l -2 -949 -8854

January 3L, L995

AIan F. Friedberg, Esq.
New York State Commission on Judicial Conduct
801 Second Avenue
New York, New York I-OOO7

Dear Mr. Friedberg:

This letter is written pursuant to your request in ny just
concluded phone call to you that r put ny verbal inquiry for the
fol lowing information in writ ing.

P l e a s e  a d v i s e  m e  w h e t h e r  t h e  A d m i n i s t r a t o r  m a k e s  a
reconmendation to the Commission as to how it should dispose of
each of  the compla ints  i t  a I legedly  considers.

I believe I was told--or read somewhere--that a one-page sunrnarlr
of each complaint is prepared, with a recommendation from the
Administrator as to whether investigation should be authorized by
the Commission.

Is this correct?

Also, I would appreciate i f  you would confinn that the enclosed
pages, marked L4 through 2L, are from the Slavin case--which is
what you indicated by phone. r have a copy of the commissionrs
February 28,  l -990 determinat ion in  Joseph Slav inrs  mat ter  and I
donr t  see that  i t  has any re la t ion to  the subject  mat ter  o f  pages
1 4 - 2 L .

Also, would you kindly supply me with the coverpage of the
document from which the aforesaid pages h/ere photocopied.

Yours for  a  qual i ty  jud ic iary ,

€b.zq<
ELENA RUTH SASSOWER, Coordinator
Center  fo r  Jud ic ia l  Accountab i l i t y ,  fnc .

Enclosures
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c l i e n t  i n .  I f  h i s  c l i e n t  w a l k s  a r o u n d ,  h e  d o n ' t  c a r e ;  h e  j u s t

d o e s n r t  e a r e " ;  a n d  " s o m e b o d y  b e t t e r  g o  t e I I  M r .  P r o s n i t z  I r m  s i c k

a n d  t i r e d  o f  t h i s .  T h e  o n l y  w a y  I  '  I l  g e t  t h i s  c a s e  t r i e d  i s  i f

h i s  c l i e n t  i s  i n .  H e  w o n r t  c o n e  i n . t o  t r y  t h e s e  c a s e s .  H e r s

a lways  busy  w i th  someth ing  e l se ,  and  enough  i s  enough  i s  enough . "

A I I  o f  t he  a t tacks  on  Mr .  P rosn i - t z  occu r  w i th in  th ree  paqes  o f

t h e  t r a n s c r i p t .

Responden t  t hen  pe rm i t t ed  h i s  pe rsona l  f ee l i ngs  abou t

Mr .  P rosn i t z  t o  i n f l uence  h i s  j udgmen t  and  ven ted  h i s  annoyance

by  i nca ree ra t i ng  the  a t to rney ' s  c l i en t ,  a l t hough  he  had  no  l ega l

r i gh t  t o  do  so .  (The  absence  o f  a  de fendan t ' s  a t to rney  i s  no t  a

f  a c t o r  i n  t h e  s e t t i n g  o f  b a i l  [ C p f ,  S 5 ] . 0 . 3 0 1  .  )  W h a t e v e r  r e s p o n -

den t ' s  pe rsonaL  fee l i ngs  abou t  t he  a t to rney  and ,  h i s  f rus t ra t i ons

abou t  t he  de lays  i n  t he  case ,  i t  was  su re l y  i napp rop r ia te r  ds

responden t  has  acknow ledged ,  f o r  h im  to  re ta l i a te  by  pun ish ing

the at torneyrs c l ient .  l '1 r .  t ' la t tocks - -  who had had an excel lent

reco rd  i n  mak ing  cou r t  appearances  rema ined  i n  j a i l  f o r  n ine

days  be fo re  be ing  re leased  by  ano the r  j udge

Responden t rs  ac t ,  mo t i va ted  so le l y  by  h i s  annoyance  a t

Mr .  P rosn i t z ,  was  improper  as  a  ma t te r  o f  l aw  bu t  a l so

eonst i tu tes jud ic ia l  miseonduct .  The two are not  mutual ly

exc lus i ve :  a  j udge  i s  no t  immune  f rom d i sc ip l i na ry  ac t i on  mere l y

b e c a u s e  t h e  j u d g e ' s  c o n d u c t  a l s o  c o n s t i t u t e s  l e g a l  e r r o r .  J u d g e s
r

h a v e  b e e n  d i s c i p l i n e d  w h e n  t h e . l e g a l  e r r o r  r e f l e c t s  b i a s ,  m a l i c e

or  an  in ten t iona l  d . i s regard  o f  the  law,  o r  where  the  judge has

abused h is  power  and d is regarded fundamenta l  r igh ts .
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I n  M a t t e r  o f  S a r d : - n o ,  5 8  N Y 2 d  2 8 6  ( 1 9 8 3 )  ,  t h e  C o u r t  o f

Appea ls  removed  a  C i t y  Cour t  Judge  who  had  v io la ted  the  r i gh ts  o f

numerous cr iminal  defendants.  The Cour t  s tated that  Judge

S a r d i n o  h a d  " c o n s i s t e n t l y  f a i l e d  ( i n  6 2  c a s e s )  t o  i n f o r m  t h e

accused  o f  t he  r i gh t  t o  counse l  and  fa i l ed  to  conduc t  even  a

min j -ma l  i nqu i r y  t o  de te rm ine  whe the r  t hey  were  en t i t l ed  to

a s s i g n e d  c o u n s e l "  a n d  " r e g u l a r l y  a b u s e d  h i s  a u t h o r i t y  w i t h

respec t  t o  se t t i ng  ba i l r '  ( I d .  a t  2991  .  The  Cour t  f ound  tha t ,  i n

se t t i ng  ba i I ,  Judge  Sard ino  had  been  "ac t i ng  pun i t i ve l y  w i th

I i t t l e  o r  no  i n te res t  i n  t he  on l y  ma t te r  o f  l eg i t ima te  conce rn ,

name ly ,  whe the r  any  ba i l  o r  t he  amoun t  f i xed  was  necessa ry  to

i n s u r e  t h e  d e f e n d a n t r s  f u t u r e  a p p e a r a n c e s  i n  c o u r t  ( C P L  5 1 0 . 3 0 ,

subd  2 ,  pa r  l a l  )  "  ( I d .  )  .  The  j udge  a ] . so  "o f ten  o rde red  d .e fen -

d.ants  to  be held vr i thout  ba i l  for  no apparent  reason,  even in

cases  where  ba i l  was  requ i red  as  a  ma t te r  o f  l aw  o r  t he  o f fense

charged was of  such a minor  nature that  the defendant  could not

o rd ina r i l y  be  he ld  i n  cus tody  to  assu re  h i s  appearance  i n  cou r t "

( I d .  a t ,  2 8 9 - 9 0 ) .  S u c h  c o n d u c t  n o t  o n l y  w a s  w r o n g  a s  a  m a t t e r  o f

Iaw  bu t  cons t i t u ted  j ud i c ia l  mrscond .uc t  war ran t i ng  a  seve re

sanc t i on .  I n  add i t i on ,  t he  j udge  "assumed  an  ad .ve rsa r ia l  ro le  a t

a r ra ignmen ts "  by  ques t i on ing  de fendan ts  abou t  t he  c r ime  cha rged ,

exp ress ing  d i sbe l i e f  when  de fendan ts ,  t he i r  a t to rneys  o r  f am i l y

members  ma in ta j -ned  the i r  i nnocence  and  d i sp lay ing  "h i s  an imos i t y

aga ins t  t he  accused  by  reso r t i ng  to  name-ca l I i ng  aqd  dehuman iz ing

remarks "  (9L  a t  290 )  .
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r n  M a t t e r  o f  l " l c G e e  ,  5 g  N y 2 d  9 7 0  ( 1 9 8 3 )  ,  a  t o w n  j u s t i c e

who  engaged  in  numerous  "e r ro rs "  wh ich  v io la ted  the  r i gh ts  o f

de fendan ts  $ /as  removed  f rom o f f i ce .  The  Cour t  o f  Appea ls  found

t ha t  t he  j udge ,  i n te r  a i i a ,  coe rced  gu i l t y  p leas ,  conduc ted

improper  ex par te  conferences wi th  ar rest rng of f icers ,  fa i led to

adv ise  de fendan ts  o f  t he i r  r i gh ts  and  found  de fendan ts  gu i l t y

w i t h o u t  a  t r i a r  o r  p r e a  o f  g u i l t y .  T h e  c o u r t  s t a t e d :

We accep t  t he  commiss ion ,s  de te rm ina t i on  tha t
the  pe t i t i one r  has  abused  the  power  o f  h i s
o f f i ce  i n  a  manner  tha t  has  b rough t  d i s repu te
to the jud ic iary  and has i r redeemably damlqed.
pub l i c  con f i dence  i n  the  i n teg r i t y  o?  h i s
cou r t .  Such  a  b reach  o f  t he  pub l i c  t rus t
war ran ts  remova l .

I d .  a r  8 2 1

T h a t  a  j u d g e t s  " m i s t a k e s  a n d  e r r o r s  o f  l a w "  c a n  c o n s t i -

t u te  j ud i c ia l  m isconduc t  was  c lea r l y  a r t i cu la ted  i n  l , l a t t e r  o f

R e e v e s ,  5 3  N y 2 d  t o :  ( L 9 9 4 ) ,  i n  w h i c h  t h e  c o u r t  o f  A p p e a r s  r e m o v e d

a Fami ly  cour t  judge who,  in te r  a r ia ,  fa i red  to  p roper ly  adv ise

l i t igan ts  o f  the i r  r igh ts ,  fa i led  to  requ i re  l i t igan ts  to  submi r

srrorn f inancial  d isclosure statements as required. by raw and

entered  d ispos i t iona l  o rders  in  cases  in  wh ich  the  cour t  lacked

jur isc t i c t ion  over  the  respondents .  The cour t  spec i f i ca l l y

re jec ted  Judge Reevesr  de tense tha t  because h is  conduct  cons is ted

of  "mis takes  and er ro rs  o f  law"  d isc ip l inary  ac t ion  was inappro-

pr ia te  3

Pet i t i one r  con tends  tha t
n o t i f y  c l i e n t s  o f  t h e j - r
v i o l a t i o n s  o f  s t a t u t o r y

the  fa i l u re  to
r i gh ts  and  pu rpo r ted
p rocedures  a re
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"m is takes  and  e r ro rs  o f  l aw"  wh ich  can  be
co r rec ted  on  appea l  and  wh ich  fa I I  sho r t  o f
j u d i c i a l  m i s c o n d u c t .  A  r e p e a t e d  p a t t e r n  o f
ta i l i ng  to  adv i se  l i . t i gan ts  o f  t he i r  cons t i -
t u t i ona l  and  s ta tu to ry  r i gh ts ,  however ,  j _s
s e r i o u s  m i s c o n d u c t .  ( M a t t e r  o f  S a r d . i n o  v .
s ta te  comm.  on  Jud ic ia@d.  2g6 i
s e e ,  a l s o  M a t t e r  o f  M c G e e  v .  S t a t e  C o m m .  o n-
J u d i c i a l  c @  8 7 o F

I d .  a t  1 0 9 - 1 0

The  Cour t  f u r the r  s ta ted :

A l though  these  were  e r ro rs  o f  l aw ,  t hey
canno t  be  excused  on  tha t  bas i s .  The  e r ro rs
were fundamenta l  and the pat tern of  repeat ing
them,  coup led  w i th  an  unw i l l i ngness  to
recognJ .ze  the i r  improp r ie t y ,  i nd i ca te  tha t
pe t i t i one r  poses  a  th rea t  t o  t he  p rope r
a d m i n i s t r a t i o n  o f  j u s t i c e  ( s e e  M a t t e r  o f
Aldr ich v .  State Comm. on Jud. icFG6ct ,
sB--M 279 

'

3 g 7 l  .

I d .  a r  1 1 0 - 1 1

The Commiss ion has imposed d. isc ip l ine in  numerous other

c a s e s  w h e r e  t h e  j u d g e ' s  m i s c o n d u c t  a l s o  c o n s t i t u t e d  l e g a l  e r r o r

o r  an  abuse  o f  j ud i c ia l  au tho r i t y .  rn  t ' l a t t e r  . o f  sp iehs ,  Lg8g

A n n u a l  R e p o r t  2 2 2  ( C o m m .  o n  J u d .  C o n d u c t ,  O c t .  Z g ,  L 9 g 7 l  ,  t h e

Commiss ion  admon ished  a  town  jus t i ce  who ,  i n te r  a l i a ,  had  a l l owed

a  l i t i gan t  t o  b r i ng  a  sma l l  c l a ims  p roceed ing  fo r  an  amoun t  t ha t

exceeded  the  mone ta ry  l im i ta t i on  fo r  such  cases  as  p rov ided  by

Sec t ron  1801  o f  t he  Un i fo rm Jus t i ce  Cour t  Ac t ,  and  d id  no t  no t i f y

the  de fendan ts  o f  t he  ac t i on  as  requ i red  by  Sec t i on  1801  o f  t he

Un i fo rm Jus t i ce  Cour t  Ac t .  The  Commiss ion  s ta ted :
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I n  a  s ing le  case  r  t €sponden t  commi t ted  a
' s e r i e s  o f  l e g a l  a n d  a d m i n i s t r a t i v e  e r r o r s
w h i c h  w e r e  p r e j u d i c i a l  t o  t h e  p a r t i e s  a n d  t h e
p r o p e r  a d m i n i s t r a t i o n  o f  j u s t i c e .  C o l l e c -
t i v e l y ,  t h e  r e c o r d  r e f l e c t s  s u b s t a n t i a l
d i s r e g a r d  o f  t h e  l a w  a n d  n e g l e c t  o f  o f f i c i a l
d u t i e s ,  i n  v i o l a t i o n  o f  S e c t i o n s  1 0 0 . 3 ( a )  ( 1 ) ,
1 0 0 . 3 ( a )  ( 5 )  a n d  1 0 0 . 3 ( b )  ( 1 )  o f  t h e  R u l e s
Govern ing  Jud ic ia l  Cond .uc t .

I d .  a t  2 2 4

In  Ma t te r  o f  Zap f ,  L988  Annua l  Repor t  25L  (Comm.  on

J u d .  C o n d u c t ,  J u I y  2 4 ,  L 9 8 7 1 ,  t h e  C o m m i s s i o n  a d m o n i s h e d  a  t o w n

and  v i l l age  j us t i ce  who  sen t  l e t t e rs  a t tempt ing  to  coe rce  the

paymen t  o f  deb ts  ou ts ide  o f  any  l ega l  p roceed ings ,  a l l owed

corpo ra t i ons  to  conmence  sma l l  c l a ims  p roceed ings  i n  h i s  cou r t  i n

v i o l a t i o n  o f  S e e t i o n  1 8 0 9  o f  t h e  U n i f o r m  J u s t i c e  C o u r t  A c t ,

hand led  c la ims  aga ins t  de fendan ts  who  were  ou ts id .e  h i s  j u r i sd i c -

t i on  and  g ran ted  de fau l t  j udgmen ts  aga ins t  de fendan ts  who  had  no t

been  p rope r l y  se rved  w i th  no t i ce  o f  t he  p roceed ings .  The  Commis -

s i o n  s t a t e d :

Respond .en t  has  engaged .  i n  a  se r ies  o f  l ega l
e r ro rs  i n  t he  f i l i ng  and  d i spos i t i on  o f  sma l l
c l a ims  tha t  co l l ec t i ve l y  convey  the  impres -
s i o n  o f  f a v o r i t i s m  t o w a r d ' b u s i n e s s  i n t e r e s t s
a n d  p r e j u d i c e  a g a i n s t  a l l e g e d  d e b t o r s .  S u c h
an  appearance  o f  pa r t i a l i t y  i s  con t ra ry  to
t h e  r o l e  o f  a  j u d g e .  S e c t i o n s  1 0 0 . 2  a n d
1 0 0 . 3 ( a )  ( 1 )  o f  t h e  R u l e s  G o v e r n i n s  J u d i c i a l
Conduc t .

I d .  a t  2 5 3 - 5 4

o f  j ud i c ia l  power  may  l ead  to  pub l i c  d i sc ip l i ne .  I n  l v l a t t e r  o f
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W o r d o n ,  1 9 8 1  A n n u a l  R e p o r t  1 4 5  ( C o m m .  o n  J u d .  C o n d u c t ,  A p r i l  1 ,

1 9 8 0 )  ,  a  t o w n  j u s t i c e  w a s  a d m o n i s h e d  f o r  t h r e a t e n i n g  t o  i s s u e  a n

a r res t  war ran t  aga ins t  a  pe rson  who  had  s topped  paymen t  on  a

' c h e c k  
g i v e n  t o  t h e  o w n e r s  o f  a  h o t e l  i n  t h e  j u d g e ' s  t o w n .

Because  o f  t he  j r - l dge ' s  t h rea t ,  t he  a l l eged  deb to r  pa id  the  ho te l

b i l l  a n d ,  i n  e f f e c t ,  w a i v e d  h i s  r i g h t  t o  d i s p u t e  t h e  b i l l  i n  t h e

judge ' s  cou r t .  The  Commj -ss ion  conc lud .ed  tha t .  t he  j udge

improper l y  used  the  po$ te r  and  p res t i ge  o f  h i s  j ud i c ia l  o f f i ce  to

se t t l e  a  c i v i l  d . i spu te

I n  M a t t e r  o f  S h a r p e ,  1 9 8 4  A n n u a l  R e p o r t  1 3 4  ( C o m m .  b n

Jud .  Conduc t ,  June  7 ,  1983)  ,  a  Supreme Cour t  j us t i ce  was  admon-

i shed  fo r  hav ing  a rb i t ra r i l y  he ld  a  p rosecu to r  i n  cus tody  because

a  w i tness  was  l a te  fo r  a  hea r ing  i n  a  homic ide  ease .  The  Commis -

s ion  s ta ted  tha t  ho ld ing  the  p rosecu to r  respons ib le  fo r  t he

l a t e n e s s  o f  t h e  w i t n e s s  w a s  e n t i r e l y  u n j u s t i f i e d  a n d  a  " g r o s s

a b u s e  o f  p o w e r "  ( I d .  a t  1 3 9 ) .  I n  l ' l a t t e r , o f  M a x o n ,  L 9 8 6  A n n u a l

R e p o r t  L 4 3  ( C o m m .  o r  J u d .  C o n d u c t ,  D e c .  L 7  ,  L 9 8 5 )  ,  a  t o w n  j u s t i c e

was  admon ished  fo r  hav ing  found  a  de fendan t  gu i l t y  o f  speed ing ,

w i thou t  a  t r i a l ,  even  though  the  de fendan t  had  p led  no t  gu i l t y .

I n  r e j e c t i n g  t h e  d e f e n d a n t ' s  p l e a  o f  n o t  g u i l t y ,  t h e  j u d g e

expressed.  h is  personal  knowledge that  d . r ivers tended to speed.  on

the road on which the defendant  had been g iven a sunrmons.

In  l " l a t t e r  o f  t l u I l eq ,  ! 987  Annua l  Repor t  I 29  (Comm.  on

Jud .  Conduc t ,  May  22 ,  1986) ,  a  Fami l y  Cour t  j udge  was  ad .mon ished

fo r  hav ing  o rde red  the  a r res t  o f  a  responden t  i n  a  suppor t
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proceed ing  based  on  a  rumor  tha t  t he  i nd i v iduaL  was  abou t  t o  f l ee

t h e  3 u r i s d i c t i o n ,  a n d  h a v i n g  i s s u e d  a  s e c o n d  w a r r a n t  s o r e l y

because  the  j udge  was  d i sp leased  w i th  the  ba i l  se t  by  a  town

jus t ice who had arra igned the respond.ent .

In t ' latter of Reyome, 1988 Annual Report 207 (Comm. on

J u d .  C o n d u c t ,  D e c . 2 4 ,  L 9 8 7 1 ,  a  t o w n  j u s t i c e  r e l e a s e d  a  d e f e n d a n t

who  had  been  ja i l ed  by  ano the r  j udge ,  d id  no t  a l l ow  the  p rose -

cut ion the oppor tuni ty  to '  be heard r  and fa i led to  fo l low other

s t e p s  t h e  l a w  r e q u i r e s  o f  a  j u d g e  i n  c o n s i d e r i n g  b a i l  a p p l i c a -

t i ons .  The  sanc t i on  o f  eensu re  was  imposed .

As  these  cases  show,  a  j udge  who  commi ts  " l ega l  e r ro r , '

t ha t  may  be  sub jec t  t o  appe l l a te  rev iew  may  a l so  be  sub jec t  t o

d i sc ip l i ne  by  the  Commiss ion  and  the  Cour t  o f  Appea ls .  I t  i s

c l e a r  t h a t  w h e n  j u d . g e s  v i o l a t e . b a s i c  I e g a l  r i g h t s  o f  p a r t i e s ,

they  have  been  he ld  accoun tab le  i n  d . i sc ip l i na ry  p roceed . ings ,

regard less of  whether  the i r  act ions are rev iewable by other

judges  i n  the  cou r t s

In  the  p resen t  case r  E€spond .en t ,  an  expe r ienced  j u r i s t ,

caused  a  de fendan t  t o  be  i nca rce ra ted  fo r  n ine  days  because  o f

h i s  p ique  a t  an  a t to rney  who  had  fa i l ed  to  appear  because  o f  a

eon f l i e t .  A l t hough  ano the r  j udge  even tua l l y  o rde red  the  de fen -

dan t  t o  be  re leased ,  responden t  mus t  be  he ld  accoun tab le  fo r  h i s

improper  i nca rce ra t i o r i ,  o f  t he  de fendan t ,  t he  improp r ie t y  o f  wh ich

he nol r  acknowledges.  Respondent 's  misconduct  is  eompound.ed by
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t h e  s a r c a s t i c  a n d  a b u s i v e  c o m m e n t s  c o n c e r n i n g  d e f e n s e  c o u n s e l

that  he mace on the record when he remanded.  the d.efendant .

R e s p o n d e n t ' s  c o n d u c t  v i o l a t e d  t h e  e t h i c a l  p r o v i s i o n s

c i ted  i n  t he  Fo rma l  w r i t t en  comp la in t .  Responden t  f a i l ed  to

o b s e r v e  h i g h  s t a n d a r d . s  o f  c o n d u c t  i n  v i o l a t i o n  o f  S e e t i o n  L O O . 1

o f  t he  Ru les  Gover ' n j -ng  Jud ic ia l  Conduc t  and  Canon  1  o f  t he  Code

o f  Jud i c ia l  Conduc t .  By  h i s  conduc t  responden t  a l so  fa i l ed  to

avoid impropr ie ty  and the appearance of  impropr ie ty  and fa i led.  to

respec t  and  comp ly  w i th  the  l aw  and  to  conduc t  h imse l f  a t  a I I

t imes  i n  a  manner  tha t  p romotes  pub l i c  con f i dence  i n  the  i n teg r i t y

and  impar t i a l i t y  o f  t he  j ud i c ia ry ,  and  the reby  v io la ted  Sec t i on

1 0 0 . 2  o f  t h e  R u l e s  G o v e r n i n g  J u d i c i a l  C o n d u c t  a n d  C a n o n  Z  o f  t h e

Code  o f  Jud i c ia l  Conduc t .

By  h i s  sa rcas t i c  and  abus i ve  conduc t r  r€sponden t  f a i l ed

to  be  pa t i en t ,  d ign i f i ed ,  cou r teous  and  cons ide ra te  to  pe rsons

w i th  whom he  dea ls  i n  an  o f f i c i a l  capac i t y  and  fa i l ed  to  a f fo rd

eve ry  pe rson  who  i s  t ega l l y  i n te res ted .  i n  a  ma t te r  o r  h i s  l awyer

a  fu I I  r i gh t  t o  be  hea rd  acco rd ing  to  l aw  in  v io la t i on  o f  Sec t i on

l -00 .3 (a )  o f  t he  Ru les  Govern ing  Jud . i c i a l  Cond .uc t  and  Canon  3A  o f

the  Code  o f  Jud i c ia l  Conduc t .  Responden t  a l so  v io la ted  Sec t i ons

7 0 0 . 5 ( a )  a n d  7 0 0 . 5 ( e )  o f  t h e  S p e c i a l  R u l e s  C o n c e r n i n g  C o u r t

Decorum o f  t he  Appe l l a te  D iv i s ion ,  second  Depar tmen t ,  wh ich

requ i re  a  j udge  to  be  the  exemp la r  o f  d ign i t y  and  impar t i a r i t y ,

and  to  suPpress  pe rsona l  p red i l ec t i ons ,  con t ro l  h i s  t emper  and .

emot ions ,  and  o the rw ise  avo id  conduc t  wh ich  tends  to  demean  the
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