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Elena Ruth Sassower, Coordinator
FROM:

Dear  Ur .  H i l l :

As discussed, I am faxing our letter to the Senate Judiciary
Committee--with i ts attaihment outl ining the ="i io.t= issues
presented by the Appel la te Div is ion,  Thi rd Depar tmentrs  dec is ion
in castracan v. colavita, in which Justice Howard Levine
part icipated.

The  con f i rma t ion  hea r ing . i s  schedured  to  beg in  a t  2 :00  p .m.  on
Tuesday,  september 7th,  in  the Hami l ton Room (B) ,  2nd Floor  of
the Legis la t j -ve Of f ice Bui ld ing.

we wi l r  fax A.P.  a  copy of  our  test imony as soon as i t  is  ready--
probabry Monday afternoon. There is also a compendium of
docurnents, accompanying our testimony, which wil l  be aistr iUutea
to the senators. should you wish a copy of the compendium, we
could express mai l  i t  to  you s ince i t  is -  l r ready ready.

ft is our hope to make the confirmation hearing of Justice
Howard Levine more than the ' r rubber  s tampr i t  f resentry  is .
with A.P.coverage of the serious issues we intend to rai le on
tuesday, w€ may yet | treinvent democracytt.
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By  Fax :  518 -426-6906

Augus t  24 ,  1993

Ned Cole,  Counsel
Senate Judic iary  Commit tee
Albany,  New York

RE: Cgnfirmation Hearinqe of Justice Hovrard Levine

Dear  Mr .  Co le :

This  conf i rms our  understandlng that  t ine wi l l  be reserved for
the test i rnony of  Dor is  L.  sassower to  address the senate
Judic iary  Cornmi t tee at  the conf i rmat ion hear ings of  Just ice
Howard Levine for appointment to the Court of appells to be held
on  Sep te rnbe r  7 ,  l - 993 .

r t  is  our  v iew,  based on h is  par t ic ipat ion in  the Appel la te
D iv i s ion ,  Th i rd  Depar tmen t rs  May  2 ,  L991  Dec is ion  i n  Cas t r l can  v .
Colav i ta ,  that  Just ice Levine showed a profound insensiEiv i ty  to
Iegal  and eth ica l  ru les re la t ive to  recusal  and the t ranscenainq
publ ic  in terest  issues involved ln  the case and d isregarded
con t ro l l i ng  l aw .

As d iscussed,  fur lv  indexed and organized copies of  the cour t
record of  ga_stracan v.  coray i la- - lnc lud ing the papers before the
Appel la te Div is ion,  Thi rd Depar tment- -were prev ibul ly  t ransmi t ted
by us to  (1)  chai rman Koppel l  o f  the assembly Judic iary
commi t tee ;  (2 )  cha i rman  v i t a l i ano  o f  t he  E lec t i on  r ,a i  comn i t t ee i
and (3)  Thea Hoeth,  Di rector  o f  the New york s tate Eth ics
Commiss ion.

We have  a l ready  p laced  a  ca l l  t o  Cha i rman  Koppe l l f s  o f f i ce  w i th  a
request  that  h is  copy of  the two-vorume record be suppl ied to
you .

We wo.ul.d part icularly draw your attention to FiIe Folder mFrf ,conta in ing the reargument  papers of  the Thi rd Depar tmentrs  May 2 ' l
L99L Decis ion,  inc lud ing Pet i t ionersr  Not ice of  Mot ion laocui renit 'F- l " ) ,  Pet i t ione!=t  suppor t ing Memorandum of  Law,  (docurnent  r rF-
2 " ) ,  and  the  Th i rd  Depar tmen t rs  oc tobe r  17 ,  1991  Dec is ion
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(document  f fF-14x)  ,  .  which denied the Pet i t ionerst  mot ion for
reargument ,  as wel l  as the i r  a l ternat ive request  for  leave to
appeal  to  the Cour t  o f  Appeals .

we would a lso draw your  at tent ion to  F l Ie  Folder  r f  Arr ,  conta in ing
three le t ters  of  Dor is  Sassower to  Governor  Cuomo re lat ive to  the
Castracan v.  Colav i ta  case and i ts  companion case,  Sady v.
Murphy .  You  w i I I  no te  tha t  Dor i s  Sassower rs  Oc tobe r  24 ,  1991
le t te r  (documen t  r rA -1 r r )  spec i f i ca l l y  ca l l ed  upon  the  Governo r  t o
requis i t ion the cour t  records of  those cases and appoint  a
specia l  prosecutor  to  invest igate the c lear  ev idence of  the
po l i t i c i za t i on  o f  ou r  j ud i c ia ry  es tab l i shed  by  those  and  o the r
c a s e s .

Unt i l  you receive the record f rom Chai rnan Koppel l ,  v re enc lose a
copy of  our  Memorandum to the Cour t  o f  Appeals  (document  rc-8r)
summar iz ing the per t inent  issues as presented fo l lowing the Thi rd
Depar tmen t rs  May  2 ,  1 .991  Dec is ion  i n  Cas t racan .  Sa id  Memorandum
was par t  o f  Pet i t ionersr  submiss ion before the Thi rd Depar tment
(Ex.  r rBrr  to  document  r rF-gr ' )  in  suppor t  o f  the i r  request  that  the
Appel la te Div is ion at  }east  grant  leave to  appeal  to  the Cour t  o f
Appeals .  As shown by the Thi rd Depar tmentrs  October  L7,  199j"
Dec is ion  (documen t  r rF -14 [ ) ,  Jus t i ce  Lev ine  concu r red  i n  t he
den ia l  o f  sa id  reques t .

For  your  fur ther  in format ion,  a  copy of  Dor is  Sassowerrs  l is t ing
in  Mar t i nda le -Hubbe l l t s  Law D i rec to ry  i s  enc losed .  She  i s  a
FeI Iow of  the Amer ican Bar  Foundat ion and was the f i rs t  s /oman
ever  appointed to  serve on the Judic ia l  Select ion Conmit tee of
the New York State Bar  Associat ion--on which she served f rom
L 9 7 2 - 1 . 9 8 0 ,  e v a l u a t i n g  e v e r y  c a n d i d a t e  f o r  t h e  A p p e l l a t e
Div is ion,  Cour t  o f  Appeals ,  and Cour t  o f  Cla i rns dur ing that
per iod

Yours for  a  qual i ty  jud ic iary ,

da'ze.@A{
ELENA RUTH SASSOWER
Coord ina tor ,  N in th  Jud ic ia l  Commi t tee

Enclosures:  1 .1-  pages

Chairman Koppel l ,  Assembly Judic iary  Commit tee
Chairman Vi ta l iano,  E lect ion Law Commit tee
Thea Hoeth,  Di rector ,  New York State Eth ics Commiss ion

c c :



APPELI,ANTS I MEMORANDUM

TO:

R E :

DATE:

New York State Court of Appeals

Castracan v. Colavita

August L,  1991

At the outset, it must be noted that this case Lras

denied its r ightful preference by the Appellate Division, Third

Departrnent. That preference should have been granted under the

Election Law, as well as under the Appellate Divisionrs o!i ln rules

(rrAppeals in election cases shall  be given preferenc€r, Rules of

the Thi rd Depar tment ,  sec.  Boo.16) .  The expl ic i t  s ta tutory

direction is that Election Law proceedings:

r r . . .shal l  have preference over  aI I  o ther
causes in  a l l  cour tsr .  (E lect ion Law,  Sec.
16.  L1,6)  (emphasis  added)

Apperrants, therefore, invoke such mandated right of

preference to obtain an expedited review by this court.

Expedited review is part icularly cri t ical in l ight of the fact

that the third phase of the subject three-year cross-endorsements

barter contract is being inplernented in the November 199j.

e lect ions.

Apperrants wirl contend on their proposed appeal that

denial of the mandated preference by the Appe1late Division was

manifest error, representing an unwarranted frustration of the

Iegislative wil l  and impermissible infr ingement, of constitut ional

voting r ights, whLch the aforesaid provision of the Election Law

was specif ical ly intended to protect.



The proposed appeal involves questions which are novel,

of public importance, and which require interpretation of prior

decisions of this Court and of the Appellate Division in other

c a s e s .

Appel lantsr  pet i t ion (R. 16-12, 22-23) speci f rcal ly

alleges that under the New York State Constitution, the people

are given the rigrht to erect their supreme court judges, and that

a certain cross-endorsements contract entered into between party

leaders and their judicial nominees was in contravention of that

constitutional mandate and of the staters Election Law designed

to safeguard it.

The pivotal' profound and far-reaching issues requlrlng

adjudicat ion by the Court  of  Appeals are,  inter al ia:

(1) whether the major party cross-endorsements

bartering contract at issue violates the state and federal

cons t i tu t ions  and the  E lec t ion  Law by  guarantee ing

uncontested elections of suprene court judges and a

surrogate judge. Apperlants contend that such contract,,

expressed in resolut ion forn (R. s2-s41, ef fect ivery

destroyed the erectoraters right to choose their judges by a

meaningful vote between competing candidates and that, it

further unrawfurly inpinged upon the constLtutionalry-

mandated independence of  the judic iary by requir ing

acceptance of cross-endorsernent as the price of nomination.

A lso  a t  i ssue is  the  cons t i tu t iona l  var id i ty  o f  a

contracted-for commitnent by the judiciar nominees for



early resignations to create new judiciat vacanciesl and a

pledge to split patronage after consultation with the

pol i t ical  leaders of  both part ies2.

(2 )  whether  the  Apper la te  D iv is ionrs  fa i lu re  to

address these crit ical issues gives rise to ran appearance

of inpropriety" in that three members of the apperlate panel

which rendered the Decis ion, incruding the presiding

justice3, were, themserves products of cross-endorsement

arranglements. Such rrappearance of inpropri€tyr is magnified

by :

(a) the failure of the three cross-

endorsed menbers of the appellate panel

to disgualify themselves4 or even to

disclose their own cross-endorsernents;

( b )  t h e  A p p e l l a t e  D i v i s i o n r  s

rendition of a disrnissal on procedural

L 
8"g,  i4ter ar ia,  Appel lants '  Reply Br ief ,  Exhibi ts rA-

Ltt , rrA-2rf thereto:

2 such commitrnent anq pledqe by Respondent judiciat
nominees,  inc lud ing s i t t ing judqes,  runs afoul  o f  the 

-code 
of

Judic iar  conduct ,  canon 7 ,  . r . .B. - (c) '  
,A candidate,  incruding un

incumbent  judge,  for  a  jud ic ia l -  o f f ice .  .  .  .  r  should not  make
pledges or.promises of conduct in off ice other than the faithful
and impar t iar  per formance of  the dut ies of  the of f ice. . . , . ,  

-as

well as of the Rules of the Chief Adninistrator of the couri,
S e c s .  l - o 0 . L r  L 0 0 . 2 ;  l _ 0 0 . 3 ( b )  ( 4 ) .

3 Presiding Justice Mahoney was tr iple cross-endorsed by
the RepubLican, Democratic, and conservativl part ies.

:  _Disqual i f icat ion is  ca l Ied for  under  paragraph c(1)  o f
the code of Judiciar conduct ' in a proceeding 1t which his
irnpart ial i ty night reasonably be questionedrl
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g r o u n d s ,  n o t  j  u r i s d i c t i o n a l ,  n o t

preserved for appellate review, and

readily curable. Such dismissal by the

Appellate Division was based on an

approach, diametrically opposite to the

approach taken by Justice Kahn and

consented to by the parties. Moreover,

it failed to afford Appellants the

opportunity to supplement the record to

e s t a b l  i s h  t h a t  s u c h  p r o c e d u r a l

objections were without merit and that

Respondents were without standing to

assert them5.

( c )  t h e  A p p e l l a t e  D i v i s i o n ' s

f a i l u r e  t o  a d d r e s s  t h e  p a t e n t l y

erroneous factual and legal f inding of

t h e  S  u p  r e m e  C o u r t  t h a t  t h e

c o n s t i t u t i o n a l i t y  o f  t h e  c r o s s -

endorsernents contract could not be

reviewed because there was rrno proof rl

Appellants have made these objections the subJect of a
motion for reargument in the Apperrate Division, which arso
includes, arternativery, a request for leave to the court of
Appears. That motion was expressry made ttwithout prejudice to
Apperrantsr contention that their appear l ies as a matter of
right to the court of Appeal-s because of the suustantiat
constitutional issues invorved. . . t rf the court of Appeals
accepts Appellantsr appear as of right, they wirr withdraw the
aforesaid not ion.



f n

endorsement

t h a t  t h e  j  u d i c i a l  n o m i n a t i n g

conventions did not conforrn to Election

Law reguirements6.

(d) the Appel late Div is ionrs denial

of Appellantsr preference entitlement on

two separate occasions: On October 19,

L990, when Appellants were denied the

autornatic preference to which they were

entit led as a rnatter of riqht under the

E l e c t i o n  L a w  a n d  t h e  A p p e l l a t e

Divis ionrs own rules;  and again on

October  31 ,  1990,  when Appe l lan ts l

formal application by Order to Show

Cauee was denied by written order of the

Court. All f ive justices deciding that

later motion were themselves cross-

endorsedT--including two justices who

ran uncontested races with rguadruplsn

e n d o r s e m e n t  b y  t h e  R e p u b l i c a n ,

Democratic, Conservative and Liberal

part ies.

v iew o f  the  apparent ly  w ide-spread

of judges on the Appel late Div is ion leve1,

c r o s s -

i t  i s

6

7

See Appel lants '  Reply  Br ie f ,  pp.

This  fact  was a lso undisc losed.

L -4 ,  pp .  27 -29 .



respectfully subrnitted that such fact furnishes an added reason

why this appear should be heard by the court of Appears, whose

judges are appointed, rather than elected.

Appellants on their appeal fron the Appellate Division

order, as well as from the order of the supreme court, contend

that the dismissal of the Petit ion constitutes a dangerous

p r e c e d e n t  d e s t r u c t i v e  o f  t h e  d e m o c r a t i c  p r o c e s s  a n d

constitutionarly protected voting rights--and gives a green tight

to the najor part ies for  cross-endorsement barter ing of

judgeships as an accepted nodus operandi.

As noted in the Record, the subject 1999 cross-

endorsenent agreernent spawned another cross-endorsernent

arrangement in furtherance thereof in 1990 as to Respondent

Mirler. lt loreover, according to a news articre handed up, with

the courtrs perrnission, in connection with the oral argument

before the Appellate Division, Respondent Miller acquired his

seat as a result of a trade by the Repubricans of three (3) non-

judiciar government posts in exchange for the (1) supreme court

judgeship to be fl l led by a Republican (see, Docunent #ZSy.

As a result of the lower courtsr failure to take the

corrective action prescribed by the New York State Constitution

and the Election Law by invalidating the norninations in question,

the L99L phase of the subject three year cross-endorsement

contract wil l be implemented as scheduled in this yearrs general

e rec t ions- -unress  fo res ta l red  be fore  Erec t ion  Day by  an

unequivocal decision by the Court of Appeals that such contracts



are v io lat ive of  the Const i tut ion and otherwise i l lega1,

unethical and against public policy.

This case gives the Court of Appeals an essential

opportunity to update several of its prior decisions. There is a

need for clarif ication of its Decision in Rosenthal v. Harwood,

35 N.Y.2d 469, c i ted and incorrect ly rel ied on by several

Respondents in the court below8. Rosenthal was not a case

invorving cross-endorsements with an articurated quid pro $uo,

but only the endorsement of a major party judicial candidate by a

rninor party. rn that case, the court of Appears said the party

could not prohibit the candidate from accepting such minor party

endorsement because such restriction--even though in the fornr of

a partyts internal by-1aw--would compromise the independence of

the judiciar candidate in exercising his own judgenent. The

Court of Appeals has not yet ruled on the constitutionality of

major party cross-endorsements under a contract between the party

readers, expressed in written form by resolutions adopted by the

Executive Committees of both parties, ratif ied by the candidates

at judiciar nonlnating conventions, requiring the judicial

nominees to accept the contracted-for cross-endorsements, as welI

as other bargained-for and agreed condi t ions,  i .e. ,  ear ly

resignations and a pledge to split patronage after consultation

with party bosses (R. 52-54).

8 For fuller discussion, E€, inter alia, Appellantsr Rep1y
Brief , Point I (pp. 1-4-26')



There is also a need to update and reaffirm people v.

Wi l let t  '  2L3 N.Y. 369 ( l -915) involv ing the predecessor sect ion to

present Erection Law, sec. 17-t-58, making specified corrupt

practices a felony. Willett invol-ved a monetary contribution to

the party chairman to procure a nomination at the judiciar

nominating convention for a supreme court judgeship. This court

therein expressly recognized, as a matter of Iaw, what Justice

Kahn chose to disregard: that the corrupt practices provisions of

the applicable statute (then entit led rrCrimes against the

Elect ive Franchiset t  )  r  shourd be construed to incrude. .  .  Er

nornination coming out of a polit ical conventiortt, irrespective of

whether or not such convention conformed to procedurar

reguirements of the Election Law. castracan v. colavita is

todayrs perniclous counterpart to Wi1lett9--a barter exchange of

judgeships for judgeships, which has already metastasized into a

trade for other non-judiciar governmentar offices as werl.

unfortunatery, the more recent case of people v.

Hochberg, 62 AD2d 239, did not reach the court of Appears, which

wourd have penritted a ruting by our highest court that an

agreement assuring a candidate of guaranteed victory is a
rrsuf f ic ient ly direct  benef i t . . . to be included within the term
tthing of  value or personal  advantags. rrr lo

9 For fu l Ier  d iscussion, see Appelrantsr Reply Br ief ,  point
r ( B ) ,  p .  l - 8  e t  s e q .

L0 For fuller discussion, see Appelrantsr Repry Brief, point
I  (B)  ,  p .  l -6  e t  seq .
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A favorabre decision to AppeJ-rants in castracan v.

Colavita would represent a logical and necessary progression of

thought essential to deal with modern subterfuge by potiticians

ready to elininate the voters fron rneaningful participation in

the electoral process. The public interest requires this Courtrs

intervention and an unequivocal ruling that barterino judcreships

is just as bad as buylng thern. rt is an historic opportunity.

The public importance of this case transcends the

parties to this proceedingll. Not onry are the issues of rnajor

significance likely to arise again, but over and beyond the

direct effect of this case in restraining the encroachment of

porit icians on the judiciary, a decision for Apperlants would

open the way for judicial selection based on rnerit rather than

party labels and loyalties, which traditionally have excluded as

candidates for  of f ice those outside the por i t ical  power

structure--minor l t ies,  women, independent and unregistered

voters--no matter how meritorious.

Decisive adjudication on the rnerits of the issue as to

whether  o r  no t  the  sub jec t  c ross-endorsenents  v io la tes

constitutionalry protected voting rights is an irnperative--

affecting, as it does, the rives, l iberty, and property interests

of one and a half rnil l ion residents in the Ninth Judicial

District. The practicar effect of the musical-chair judge-

Rep ly  B r ie f ,  po in t  f I I ,  pp .  30 -31 .

9

lL See Appel lants l
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trading arrangement by party bossesl2 $ras to create a crisis

situation in the already backlogged motion and tr ial calendars of

the Court--result ing in severe, incalculable, and irreversible

injury not onry to ritigants and their farnilies, but to the

public at large.

L2 The DeaI required Republican Respondent Enanuelll to
resign his fourteen-year supreme court judgeship after only
seven months in off ice so as to create a vacancy for Dernocrati l
Respondent county court Judge Nicolai to f irr in January l_991.
The contracted-for resignation by Justice Ernanuelli lras tlmed so
that Governor cuomo courd not fiLl it by interim appointment.

L 0
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