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§ 3541 DISQUALIFICATION OF JupgEs Ch. 1

It should be noted, hoWever, that there is a maxim of law to the

effect that if aj] judges are disq
cause the case involves the jud

28. It was first enacted in 17927

ualified in a particujar case be-
lciary, none is disqualified.s

and, as amended in 1821, 1911,

and 1948, provided for disqualification because of specified reja-

tionships to a case or because o
case.® The Statute, as will be dis

3. None disqualified

Evans v. Gore, 1920, 40 S.Ct. 550, 253
U.S. 245, 64 L.Ed. 827,

Duplantier v. US., C.A.5th, 1979, 606
F.2d 654, 662-663,

US. v. Conforte, D.C.Nev.1978, 457
F.Supp. 641, 658-659,

The federal disqualification statutes
do not alter the time-honored Rule
of Necessity. U.§. v. Will, 1980,
101 8.Ct. 471, 449 U S, 200, 66 L.Ed.
2d 392.

Since, if Jjudges of the Court of Claims
declined, because of their interest in
the case, to hear case brought by
various federal Judges seeking to
recover additional compensation aj-
legedly due to them under the Con-
stitution, there woyld be no judges
qualified to hear the case, the judg-
es of the Court of Claims would ap-
ply the rule of necessity and pro-
ceed to hear the case, Atkins v,
U.S., Ct.CL1977, 536 F.2d 1028,
1035-1040, certiorar; denied 98 S.Ct.
718, 434 U.S. 1009, 54 L.Ed.2d 751,

Although legal profession was at.
tacked on theory that litigants had
constitutional right to be représent-
ed by lay counsel and that federa)
and state requirements limiting
practice of law in courts to licensed
attorneys were unconstitutional, so
that impartiality of Jjudges as mem-
bers of legal profession might rea-
sonably be questioned, and mem-
bers of panel of Court of Appeals
were named as parties to lawsuit,
inasmuch as it appeared that plajn.

f a substantia] interest in the
cussed, was completely rewrit-

tiffs had deliberately adopted
course of procedure that might dis-
qualify every federal judge in coun-

, members of panel were not dis-
qualified to consider appeal. Pilla
v. American Bar Assn., C.A.8th,
1976, 542 F.2d 36.

If disqualification of judge operates
80 as to bar justice to the parties
and no other tribunaj is available,
the disqualified judge or judges
may by necessity proceed to judg-
ment. Turner v. American Bar
Assn., D.C.Tex.1975, 407 F.Supp.
451, 483, .

6. Protect these interests

%t [}t was to protect this
guarantee that the recusal statutes
were enacted * * * andit would
be anomalous to hold that a claim
under the statutes insufficient on
its merits could nevertheless satisfy
the constitutional standard.” In re
International Business Machines
Corp., C.A.24, 1980, 618 F.2d 923,
932 n. 11, citing Wright, Miller &
Cooper.

7. First enacted -
Act of May 8, 1792, ¢. 36, § 11, 1 Stat.
278

8. Relationship or interest

For the historical evolution of the
statute, see Comment, Disqualifica-
tion for Interest of Lower Federa)
Court Judges: 28 U.S.C. § 455,
1973, 71 Mich.L.Rev. 538, 539-540.

The text of 28 US.C.A. § 455, as it
read from 1948 to 1974, was as fol-
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ten in 1974 and the amended version of jt is now the basic provi-
sion on disqualification of federal judges.

A second statute, § 47 of Title 28, is a simplified form of a
law first passed in 1891.° It states the narrow byt Important
principle that no judge shall hear o determine an appeal from
the decision of a case or issue tried by him.t0

Finally, the 1911 Judicial Code introduced for the first time a
statutory method for seeking disqualification of a judge on the

tion statutes, although it wag construed very narrowly and acty-
al disqualifications under it were rare, 12 It remains on the books
and its procedural device of filing an affidavit of prejudice will
continue to be important, even though the substantive ground
for disqualification that it contained js now also subsumed under
the amended version of § 455,

ened interest in judicial ethies and to the circumstances in which
it is proper for a Judge to sit.4 [p part as a response to this, the
American Bar Association in 1972 adopted a Code of Judieial
Conduct, drafted by a distinguished committee, which super-
sedes the former Canons of Judicia] Ethics.* Canon 3C of the

lows: “Any Jjustice or judge of the are quite specific, have been strictly

United States shaj disqualify him- construed. - * - Lo a result,
self in any case in which he has 3 actua] disqualifications under sec-
substantial interest, has been of tion 144 have been rare.” US. v,
counsel, is or has been a material Hines, C.A.10th, 1982, 696 F.2d 729,
witness, or is so related to or con- 728, citing Wright. Miller & Coop-
nected with 3ny party of his attor- er.

ney as to render it improper, in hig : -
opinion, for him to sit on the trial, 13. Aft'idawt of prejudice
appeal, or other proceeding there- See § 3551,

in. 14. Heightened interest
9. 189! law See MacKenzie, The Appearance of
Act of March 3, 1891, c. 517, § ¢, 26 Justice, 1974,

Stat. 827. 15. Code of Judicial Conduct

10. Judge’s own decision

See § 3545.
See also the very helpful work, Thode,

11. Bias or prejudice R N Code of Judinia]
5y . . . eporter’s Notes to Code o udicia,
Act of March 3, 911, ¢. 231, § 21, 36 Conduct, 1973,

A.B.A., Code of Judicial Conduect,
1972.

Stat. 1090,
i Thode, The Code of Judieial Con.
12. Narrowly construed duct—The First Five Years in the
See §§ 3542, 3551. . Courts, 1977 Utan L.Rev. 395,

T e Practice, the procedural Symposium on the Code of Judieial
requirements of this statute, which Conduct, 1972 Utah L.Rev. 333,
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