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OF IEE JIIDTEIAL COITFERENCE COUUIT*EE TO R'\TTE*
CIRCUIT COI'NEIL EONDUCT AIID DISABILITY ORDERS
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regarding confidentiarity. whire there no h0nqerappears to be any- substantial lacX- ii-;";;";;;;in thrs area' suLh a resoJ,u tioi- ir-lr prace the 
-

judiciary on record Ln an important area ofconcern;

b' APPtove y2litrinq th? @ toprovide th?l L_oples be sent to the rzarjousrerevant chiefs- at trre a+scretrJn of the chiefjudge of the "itffitiry wour,d bemodrfred to indicate that, ni-iii'-Jlpi"s ar"ordinari Jty expected to oe'sent-to-irr" reTevantchiefs,  the chief  c i rcur{  t ; ; ; " - rs ' r ree to direcrothe'+'rse if he or she wisf,;;:- i i" "o^^itteerecommends that the Judrciar. corriei"nce direetthis committee to prepare and circulate a reyrsionto the rrrustratrv'e-nir." ;t;";-;;rse -rines,. and
c' 1) aPProue:2?!ilv-i"q t!" @ so asto provide for aicers ay 1@researchers toconfidentiaJ, materials jn- order t-o performsection 372(c) research &pi.""l] authorized bythe Judrcia-r bonference or- this tornntttee, andunder appropriate requirernents-ror 

"srrietding 
theconfidentjality of such ,"t"i i" i"; and

2) direet thjs eommittee to draft andsuch a modif ied fJ.- lustrative Ru-Ze. .
circulate
o . . .  p p .  1 6 - 2 2

3' Trre comnission recormendg ,,thatr irs provided in rrlustrativeRure 4(f 
l, a chief -judge ,otr"--aii^iJ""" a compraint orconcludes a proceeol"g^:l:;l9-;n59i.." 

- a supportingmemorandum that sets iorth tt" lrrEgations ;-f-ah" compraintand the reasons for the disposii i;;., This memorandumshould 'not incrude tne name of the comprainant or of thejudge or magistrate rrro"" conduct was complained of., rnthe case of an order concruai;n-; proceeaing,on the basis ofcorrective action taken, the rrippoiting memorandum,sstarement of reasons strouia-s;;fii."r1y describe, with dueregard to confidentiaritv-ina-ril-Jrt""tiveness 
of thecorrective action, both tn" .""a-".I-tn.t-ri"-.oriected andthe means of correciing it. 

- i i- i . i ion 
by rhe Judicialcouncils or Judiciar c5nf"r"rr"" ;;;; not result in nationaruniformity on the issue _within-. ""."o11p1" period of t ime,the commission =""om"ta1eaf-init-iir" 19g0 act be amended toirnpose it. u Commission Report at 109.

f'his eomnittee proposes that the JudieiaT confereneeadopt a reso-zutl""'trr"t_ c_nie{-jia}Ir ora"rs of dismissa-Iset forth the a-z-zegations of the tonplaint and reasonsfor d:.smrssa-Z ." ,6quj rgd pf rf iurti"tjve- Ru-Le 4 (t)The commrttee notes'trrat ari "i i"uii" and courts

*
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4 .

eorr-ered by the Act have adopt,ed Ru-.e 4(t) and have now;.ndtcated therr jntentjo n _tb rrcliilr- ii, thuses t ab-r. i s h i nq na t e on a r 
- 
ii-i t o r^tiy- "ia- ^a k i ng f urt he raction by the Conferen"-urrrr"oelsary. 

. . . . pp. 22_24
The corrmission recomended ,,that the Judiciar conferencedevise u"d ^:lit".-u ffiern {9r-trr.-ai"seminarion ofinformation about compiaint disp""itiJ"" ro Judges andothers, with the goaiE-o-i,-a".,r"i5;i;;-; body of rnterpreriveprecedents and enfrancinq-Judiciai .io-pout'c educatior, about
ll"i;i:t 

discipri"" i"J':i;i;i;i-"li,i.!.,, connission Reporr

?his committe_e slyonVly endorseg the Commjssj on. grecornmendatio_n. The cohnitte-i"""d"ii" that theJud:.cra-I Confe_ren"" "ppr zq a reso-Zutjon urging aIIcrrcurts and,courts cblerea. by-i i ;- ;" l"to submit to theItrest Pub-zishe.ng cg. --ror-puoricit-ton-in 
r,. 3d__and to"Lexrs aL-Z ordeis i ""r"a-pirrsuant to 2g u.s.c.  S 3 72(c)that are deemed by trr"-i!", ing "iriult or court to havesignrficant precedentiar-rraru6 "r- i i- Ztfer significantguidance to bther "i i""lt" and couri"-lorr., ed by the4 c t . . . . . . . . . . . . p p . 2 4 _ 2 6

The connrission recomended ,that the Judiciar conference,
:::::l:d by tl: adrninistritirr" office, reevaruare theaoequacy of ar-r data and reports gathered and issuedconcerning experience under-the rgg0-A.t, including thesystem used to proviae sucrr a"i"-i"a .'Iport" i-n eachcircuit ' The c6mmissi""-ir""-;";#Ji'1"o1 

that r €rs part ofsuch general,r::y.I:"i i"", consideration be given togatherinq and reporting dit. "" ""rnpillnt, about bias on thebasis of  race, sex,  seiuar-or ientat_ior,  re l ig ionr or ethnicor national origin, incfrrJj-ng sexual harassment.,,Commission nepoi t  at  r iO.-

fhis c"ommittee re",ommends that the ,Tudicia-z conferenceadopt a reso_l,uti9" air""Ii" g this "orri it"", in ,consu-rtateon with tae aomlnl-"tiiti"zzlti"e of the u.s. .,icourts, to reeva-Zuate ;i l ; '9qt, is required to beteported u'o"1,1t-9:l:c' 
{ ioiTnj-";;";; rormutate andapprove specific changes inproiing ii"-)"curacy andusefu-Lness of the daCi-r"-p"lrt"d.--. :--: : . pp. 27_2g

The comrnission-recomended ,,that section 332 of Titre 2g, ...,,.United States Code, U"-iiJ"g?d. 
l" lequire each circuitcouncil to report- it rr,t.liy to _the aaiirri"trative of f ice ofthe u's' courls th;;udJi,-rro ,,utrr-"-oi orders enreredt*:ixlffi ::i:";ai"'8"ffi,:ll*'*n3;;::flF';==li:ro,,,."

5 .
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1 0 .

but that may arso include"informed lay persons, with theresponsibirity to be u'n"ir.ui"-1"-""-li"t in the presenrationto the chief- Judge "t-"J.ior*-"o*pili".= against federarjudses' r":r^g:i:p"-";;re-ir"J"#"ii with chier judses inefforts ." 
:*l:-lr!. p."uid"-;;;"-;;; De amenabLe toinformar resorurioirs' ano- strouil-i"ili.t? pTograms ro educarelawvers and rhe p"iiri""ruout :uaiciai disciprine. rheCommissio, 
11"o_a;;;;;";ls otfier-ir,"iit,rtions, inctuding rheorganized bar, -to take-in actirr" irrt"i""t in the smoothfuncrioninq and toi""--ioiinistraii"ii-Ji 

.formar and informalmechanisms-thai ;i l;";; irourem;-;; l iai"i.r misconduct anddisabir i ty.  "  c"** i"" iJr,on"po=t at 16r_oz.
?rris commi'Tee agree.s that ea-ch cjrcuit shou-rd takesuch reasonable ;tet; "r-it .q;;r;;i l i. i".or. toe-ncouragJe persons wf th ;r"iiliJ';'g":izirances to comerorward without fear th;i they iiij-Jrrr", adrrerseconseguences 

,if they ao so. _ ble "orrJtt"e furtherbe-zrerres that utiri 'za;;"; or cormJtt"i" ut the drst rietand/or circur.^l:-::I:-;;; assrst ,itr,-ir,is prob-zem , andat -zeast wilJ serve to rnlke it-"1!li" t;at the courts
X:;""HI"li,t" do a77 'itt;"-;l"ii o";: r to provideii'"^;;ihz=";"?i;,,:io,g;#i:;rz:^:""11:;:#rf ;;;;;;
proposes that the Judiciar c"iizr""l"= ,""o^end to therndrrredua-z circuit"-r"i- lourts "oriria- by the Act thatthev consrder whether--;"; '  what;;;;;;" e(s) or otherstructures orlap,,roachei, at ta" ai"tri"t or eircuitl-evei, miqht .O9s? serye Ln" purpose of assurin g thatjust:fred- compTai"t"-i i"" brou_g,ft. to the atte ntion otthe judeciarf  o, i t r rout- ; ; . ;  o{ret i i r . t ior .  .  .  .  pp.  J2-37
The conrmission recomended ,that rlrustrative Rure 1(e) berevised to proviae trritfi: 

::ip+"iri-iroceaure may not beusect to force-a ruring or,- ' .  part icular-motion or olhermatter that has been i"to."_!r5_i,fg!-to9 long; a petirionfor mandanus can sometimes be used ior that purposL.Discipline under th;-i;d"o.! *"y u"-ippropriare, however,for (1) habitual r"irJiJ"to aecii"l.t-[L"" 
ln a iirnetyfashion, e) aeray-sil;; ;" u" iorrr]l i-on the judse,srmproper animls or prejuaice against-i i it igant, or (3)egregious deray consti[utirrg a crear dereriction of judicialresponsibilit ies. " c"**i""i"; i; i l;.*Il 9s. J

The changes reconmended by the commission do not appearto erfect anrr subs tiiti"T ".4.isz-;i*Iiil"r,. praetice.rhis conmittL:,r?t"{ trr"t 
'(1) 

T,aualtlri 'f"r-lrr" 
todecide,, js already i"iiriorated rn the cr-z-Iustrative RuJe'. I ."-iiiZ comwitt"" .b"lo.*entary 

todetay founded^:: 
_. :;i:riZi ?l*r?" o, . pr"iir;f:: Iliiior 

r,
clearTy be a basrs 

-"t 
Z"^piaint_. fhZ c-orwttittee js _lessc-Iear as to the;;";;r; ; i ; ' ty ot (3) ,,eqregions 

detay
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t imely fashron i" , ia"r y-|"gurded as ,h"".t" 
t t  a

9f  u  compTaint .  DeLav i 'n  a- .o ;  r . tn ja  ^^d^ ^3!?1" : -subject

constr tu l i fq a c-Zear dereLiet ion of  judrcialresponsibi_zrtres,, becau""-"i-it; ;;"r";; i iry. As forany changes to-the 
.nui"", 

' the 
coin;;;;;-" 'rees with thecommrssion that orainary'd'eray i" E""t dea-z t withoutside sectron 3 

_72 1ci., ' ,^o!' uai,ini"t i"t iJ.e and other,neans. Howevr, 
_ it ' ,night b". h"7p,;;I-;; nodify thecommentarv to Ru-re I t6 r"ia ""-?;iI";; (the possibJeneu' Tanguagre rs underf ineal : ,,Whil" iZ have not madean effort to define tne iilrase w:th uny pr""ision, we

i?:2, lo 1l .l1l : . : : r _ __{:l 1,i" 
- 
t " 

- 
a" I i i "" ̂ I r, "rs j n a

1 1 .

"his eorynittee reconnends that the Judi ciar confereneecharge the eommittee nitn trre resl""JJiiri ty of
?:::ig::i!s- whether "na- io what ".*t""t-t o aTrer thetanguagie of the commentary to nure-i--relative to thisr e c o m n e n d a t i o n .  . ,  .  . ' .  .  .  .  .  .  .  .  .  .  .  .  .  p p .  J 7 _ 4 0
The comission recomended ,'that the 1gg0 Act be anended toinclude as an addit6;i-;.ound tor oisrnissar by a chiefJudse that trre arre;;l-i;; 

]r a ;;pr;i"t have Leen shown tobe prainlv untru" ";-i;;"p"ur"-oilEi;; estabristrea trrroushrnvesrigarion.,, commissi;"-R;p;;.; i.^ie.

?his committee agrees that the substanee of thisreeonmendatron serres ^" iyl?_:!"lt puifo"" , althoughfurther thouqht srr""io-6e given to ltatr ng the precisestandard. Th-e co--ittee r:ssontmsrreg (l) that theJudicra-t conferen" ""J"rle nod:fi eation of ther-z-zustrative Ru-zes ";--;;--to give effeet to thesubstanccccce of _the cowni""iJ",! recommenJation , and (2)that the confer"rr"" 
-;i;;;; 

the commjttee with theresponsibiTity of prepat-i ;g the .Ianguage of a rerrjsed-r-1-Zustrative hul.e ""a7ir- iommentary: 
---: 

. . . . pp. 40_42
The Cornmission 'endorse[d] 

rrrustrative Rure 4(b) [whichprovides that a chief j;J;" may undertake a riri,ii,"i-'inquiry

iii : J ffi is' I "i:' ng.:l 
-n ;;x*i#l ;:y - =-" oili'il.i r -tr,.'tconducr a rturiiea^irgyi*"1i,to th; i.Ii"rr":i;;"#og:=':"complainant's arrega€ioni brrt *.y ,-i-rnir." f indings of fact

7

L 2 .



*;::."1I l8i:"r 
that is reasonably in dispute. n commission

fhis eommittee affims the conanission rs endorsement ofRu-le 4(b). ftris comnilgl";;;;;"ds that the trudieialconference, as a matter. or r i iora',  approve a reso_rutronspecrficaTTy endorsr nq -the p"""iiions of rl.l.ustra tiveRu'ze 4 (b). and urging ltl circuits and "ourt"-" overed, bythe Act to continue- to forrorv i irust rative nuie 4 (b)w h e n a p p r o p r i a t e .  .  .  . . . . . .  . .  p p . 4 2 _ 4 3
13 ' The cornmission recommended ,,that the rllustrative Rures beamended to permit chief.Juage;-""i l 'aiciar councils toinvoke a rure of necessii,y i"in"iiring them to continue toact on *:rlipr?-Judge comilaints ihat orhenrise wourdrequire multiple-dilquali?icatior,"., Comnission ReporE, at1 0 s .

fhis committee endorse.s this reeonmendation . Thiscomnitxee recorunends (1) that irre-.ruai cial confetenceendorse a modificatiori of the ri iustra tive RuJ.es togive ef fect to the subs tance- oi-;;" comm:.ssi on, sreconmen_!"t:?!, 
. and ( 2 ) that tie- cont"r"n""- iia-rqe thecommittee with the re-spolsibiJi ty of preparing theranguase of a rerrised iii;;;;;;+" RuJ,e and/orc o m m e n t a r y ' ' ' '  .  .  .  .  .  .  .  .  .  .  .  .  .  .  p p .  4 3 - 4 4

14 ' The Conmission recomended ,,that a chief judge or circuitcouncir dismissing for- rack "i-j". i"dicti5n-iorr_trivolousallegations of crimi""1^"9"a"it ' i |  " federar Judge bringthose arregations, if serious and'credibre, to the attentionof federal or staie criminal-aulrrorities and of the HouseJudiciary committee. rn situations where trr"-"rri"t Judge orcircuit councir berieve ia-i"ippiopri.t" to act as anintermediary, the commission reEomnendted]-tr,ii they notify
lh:.comprainant of the names and addresses of theindividuals to whose attention the charges might bebrought. " Commission Report at i i .
?lris canrnittee endorges the commissi on, s reeonmendationin princrpr?: noting-taat 

-it- i""i]r it"d 
to non-frivol,ous- aJ Jegatr ois of ,ririr"r-;;;;;J"tE t-"r"drsmrssed sinply because not germane to the section372 1c1 process. rn such a:;";;-;e sugrgestedalternatirzes seen reasonab-re.' r iz-committee reconmendsthat the Judieiar contereiii'"fiile the committee withthe responsibirr ty fo1 preparinq 

'ti" 
ranguaqe of arevjsed r_LJ.ustrative nu-Ie Znajol 

-cinn"ntary. 
pp. 45_47

15 ' The corrmission recomend.ed "that the Judicr-ar conferenceadopt a uniform policy on the timiiations a judiciar council

I



research aeeesa to confidential materials be
pursuant to the express authorization either
Conferenee or of this committee.

afforded only

of the JudiciaL

# ''.

Jre reeonmend that the_Ju_djejal Conterence (1)approve 
.nodifying the 

_4!-rt-t?rii-#'n,rr", so asto prow.de fo, 16""rr ,y iua@researchersto confidential .ai"riit;-;;";;I"r. to perfonS 372(e1. research expressly ""tfr"lrizea by theJudicial Conferen".-- or- tfris 
-inrl_;22ss, 

andixf;"'"::F-fo"::;:!r1eT7,zi*z#-::*: ji;
d i re e t th+ g e onmi ti e e . t o ar r, l-rrlt 

t 
"" i i J r, !1rr.

Reasoned, I[oneonelusorry chief Judge orders of Dismissal

'llhe conmission recomended 'that, as provided in
rlrustrative Rule 4(f), a chief judge who dismisses a compraint
or concludes a proceeding shourd. ,prepare a B'pporEing menorandum
that sets forth the allegations of the conpraint and the reasong
for the disposition.' This menorand'n shourd ,not incrude the
name of the conplainant or of the Judge or magistrate whose
conduct waa comprained of.' rn the caae of an order concruding aproceeding on the basis of corrective action taken, the
suppor.ing rnemorandun's statenent of reasons shour-d specificarry
describe' with due regard to confidentiarity and the
effectiweneaa of the corrective action, both the cond.uct that was
corrected and the means of correcting it. rf action by the
judicial councila or Judiciar conference does not regurt in
nationar uniformity on the issue within a reasonabre period of
timer the corrmission recomnend[edJ that the 1gg0 Act be amended
to impose it . ,  Report at I09.

2 2



Research by cornnission consultants suggested that the
practice, forl0wed in some circuits, of issuing concrusory,
boirerprate orders of disrnissar tended to resurt in a
substantiarly higher percentage of disrnissals that appear
troubling or "problemat, ic" 

to an outside obsenrer. possible
explanations for such a rerationship are easy to imagine.
without fulty detaired rationares in writing, there may tend to
be ress discipl ine in the chief Judge,s private formur.ation of
the bases for dismissar. The veqz proeess of sperring out

:::""": 

in writing mav serve ro hone the chief Jud.ge,s reasoning
and point out probrems that may not be apparent upon a cursory
examination of the complaint.

Arso, boilerprate orders fai l  to assure the public that the
court is effectively irnplernenting section 372(c1 , sinee none can
tell' By leaving complainants in the dark about the reasons for
dismissar, use of boirerplate orders compromises the Act,s
important s'mboric value in providing the pubric with an
opportunity to have its complaints considered thoughtfully and
fa i r ly .

'  The argrument for this practieer'of eourse, is that i t
consumea ress t ime. However, delegation of the task of draft ing
routine dismissar ordersr 6Er is common practice and as the
conmission arso recommended (see bel0w), minimizes any regur-red
expenditure of scarce Judge time.

By the same token, corrective action orders that fail to
describe the correction--which commission consultants found were

2 3



(  R e v .  O 2 - 1 8 - 9 4  )

the exception but st i l l  not uncommon--farr short of assuring the
pubric and the eomplainant that the corrective action was indeed
suff icient under the clrcumstances.

This eomrnr-ttee rs persuaded by the corunission,s reasoning,
and endorses the substance of the conmissionrB reeonmendation.
This committee believes, however, that onry two circuits have
recently forl0wed a practice of issulng boirerprate orders in a
significant percentage of section 372(c) matters. This committee
has spoken to both circuits about this matter, and both circuits
have agreed to change their practice and adopt a poricy of
issuing fully reasoned orders of dismissar. while the issue may
be mooted, we think it is nonetheress desirabre for the
conference to place formarly on the record its agreement with the
commission on this matter, thereby making erear to congress that
the court,s take the commission,g reconmendations seriousry.

The eonmittee Droposes that the JudiciaTConf_erene3 
Sdoqt'a ieso lution th-at ehief judgeorders of disnissaJ. set to-iir, 

-trr" 
"ri"griiJrr"of the c_omplaint and ,"""orr"- for dismissa' asrequired by rllustratjve nu-te iaq-.---*ri"committee notes that a-LJ. "ii"Lit" and courrseovered by the Act have adoptea nule-a trl-Z'"ahave nov lndir"t"a--la"i, 

-i"#f"""tion 
to forrowit' thrrs esta.brisnini-iit;;; uniformi tv andmaking further "ciion 

- 
rv--ta"--;;?;'r.;L.unnecctgsary.

4 . Dissenination of publie Sectl_on 3?2(c) Orders

The Comission recomended

devise and monitor a ayaten for

"that the Judicial Conference

the diseeqination of information

2 4



about eompraint dispositions to judges and others, with the goarsof developing a body of r-nterpretive precedents and enhancing
Judiciar and pubric education about Judiciar disciprine and
Judicial ethics.. Report at 109.

This comrnittee endorses the cornmr.ssionrg reeonmendation.
fn making determinations under the Act, many chief Judgesoperate in substantial ignorance about what other circuits havedone in similar situations. since only a handful of public

section 372@) orders have been pubrished__and since the
unpubrished public orders are not available on the computerized
information systemsr Lexr-s and westlaw--there is at present nopraeticabre way for a chief Judge to rearn how other circuits areinterpreting eection 372(el and the 

%. To someextent, of course, chief Judges and staff share information
infozrnalry, especialry in connection with serious mattera, butthis sort of communication is far too lirnited and episodic tosubstitute for publication.

This is by no meana a new ldea. rn 19g6, the draf ters of  
. , - ,

the fl lustrative Rules said much the sames ,lp]ublication 
ofsome of the chief Judges, dr.smissal 0rders__as contrasted withmere pubric avairabirity--wourd surery improve the operation ofthe mechanism. For the most part, the fi-fteen chief Judges withresponsibirity under this statute have been making decisions

about issues under the statute quite unaware of how the same orsimilar issues have been treated in other eircuits and withoutthe benefit that flows from scholarly critique. A body of

2 5



published precedent can only be helpfur t,o us arl. ,,
to fl lustrative RuIe 17.

As the Commission recognized, such publication
selective, since many--indeed most--disnissal 0rders
precedential value. The maJority of conrplaints are
insubstantiar, and even orders disposing of substantial
complaints may often be so fact-specific as to be worthless
outside the immediate situation. On the other hand, some orders
do determine knotty regal iesues in the application of the Act
and would be of interest to other circuits. As is done with
court of appears opinions, rt should be left to each circuit to
determine which of its public orders merited pubrication.

The commr-ttee ber-r-eves that pubrication of serected s 372(cl
orders by west pubtishing co. in F.3d is the best eourse. This
is at onee the easiest option--since no new publications or
procedures are reqfuired--and the option that wourd effect the
wLdest dieseminat ion of  sect ion 322(c) orders,  s ince F.3d is
armost universal. since any orders pubrished in F.3d wir-r
automatically be picked up on westraw, the committee arso
berieves that arr orders puurished in F.3d should ar-so be
submitted to Lexis. .

Commentarlz

should be

lack

The conmittee ree@ends that the Judiciarconference approve a resolutj"; ;rg1;; al-lc.ircuits anci. courtg eoiZrea by th6 eet togrrrrmi f to the _ r_est iill"i"ning co. forpubljcatjon in..p._fa __-a-nJ to Lexis all_ orctersiggued purauan!  xo  za  u . i l c . . .S  3721e1 tha t  a redepned by the issuj_ng .iriirx or eourt to havesignificant oreeedeitiai rra_lue or to offersignif icant ?ria""";-;; ot'er circuits andcourts covered by tie a"t.-
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' 14. Allegations ef ejr-mr.nal Conduct

The cornnission recomended. ,that a chief . judge or circuit
eouneil dismissing for lack of jurisdiction non-frivolous

alregations of erirninal eonduet by a federal Judge bring those
allegations' if serious and credibre, to the attention of federar
or stats .iinrinal authorities and of the Eouse Judiciar'

comittee' rn situations where the chief judge or eircuit
eouncil believe it inappropriate to act as an inte:mediarlr; the

,\ connission recomend[ed] that they notifir the.eomprainant of ther :
name6 and addresaes of the individuals to whose attention the
charges night be brought.. Report at 97 .

The committee endorses the commission,s reconmendation in
pr inc ip le .

The commission rearned. that the policy of the House

Judiciary comnittee when it receives complaints against federal

Judges--and it receives many--ordinarily is to fonvard the
eomplaint to the appropriate circuit, or to advise the

/tl." 
I' complainant that his or her proper recouree is to file the

conpraint in the appropriate circuit. This poricy ordinariry i
incrudes complaints arleging crimlnal misconduct (although the
conmittee may look at a compraint prausibly arleging potentiarry
impeachable misconduct) .

rn the course of irnprementing section 372(cr, however, some
circuits have ruled that certain instances of arreged criminar
conduct did not fa l t  wi th in sect ion 372(c) (1),s d.ef in i t ion of
misconduct subJect to the Aet,  i .e. ,  , ,conduct prejudic ia l  to the
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effective and expeditious administration of the business of the
courts.n For exampre, both the second and Ninth circuits have
ruled that arregations that a federar Judge committed perJury
concerning matters that occurred before the Judge,s appointment
to the federal bench were beyond the coverage of the Act. These
rulinqrs assert that there is some range of purely personar
behavior of a judge--in aome circumstaneea even criminar
behavior--that has no relationship to judicial performance and. is
therefore not cognizabre under section 372(cr. rt  is obviously a
difficurt question to determine the extent to which private
behavior can be said to affect the administration of the business
of  the cour ts .

Given theee rulings, the Commission was concerned that
dismissat by a circuit on Jurisdictionar grounds of non-frivolous
allegations of criminal conduct fo::vrarded by the House Jud.iciary
conmittee--without bringing those allegations to the attention of
proper authorit ies, incruding the committee itserfr of at reast
advising the comprainant that he or she may do so__entairs a
serious risk that no one will undertake whatever investigation of
those allegations may be appropriate. Actuar criminar conduct . 

,r- |
night then go unpunished. such a situation rnight also cause the
House Judiciary comnittee to reconsider its current practice of
routine referrar to the Judiciary of compraints of Judiciar
misconduet, including criminal misconduct

The conmittee endorses the prineiple of theConmfgsion's recanmendation, noting that jt js
Iimited to 

, no.n-f,#Vio"s alleqations ofcri_mina' eondu"'t thai-re djsniiseJ--rrf.fy
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.because not ,P:?cess. ,fl"T:ffi ?":i: ir"jt?, ,r"l"r"$!"a-lternatjrres "."g{ reasonabie. The co#_;tteeff:"'3;#_ t::. I!t{"i;fj conf;;;n;;?n ";;;
1: ? ?1: i n s.- .- 

- 
I *, _ t ̂  ..'u] s 

-'"ff o " 
2t 

" 
l{ r r!;:Ir-Z-lustratjrre RuIe anaT or= iommentary.

15. Lr'mitations on a Judge Inplicated La the Crirninal process

The corrmission recomended ,that the Judiciar conference
adopt a uniform policy on the limitations a Jud.icial council
shourd impose on a judge who is personarly imFlicated in thecriminal procesa. At a rninim'n that porisy shourd incrude
ordinariry relieving a judge under indictuent from arl judicial
responsibilities through to the end of the eriminal process andimtrrcsing appropriate constraints on Judicial responsibitity wherea judge is under i-nvestigation. , Report at LL2.

Recognizing the diff icutty and sensit ivity of these iesues,and ber-ieving that many chief Judges might be unsure what to dowhen suddenry confronted with the probren of a Judge who waspersonarly implicated in the criminal process, the committee
agrees that the promulgation of a uniform set of guiderines inthis area by the Judicial conference wourd meet an important
need.  '

The committee shares the cornmission,s concern about thesituation--which unfortunatery has arisen several times duringthe last decade--in which a sitt ing federal Judge is indicted.For one thing, the indicted judge--or even a Judge who has onlybeen targeted for criminal investigation--should 
not be able to

4 7



Accordingly, the eornmittee rec<rmmends passage of aconference resolution endorsing the cornmission,s reconmendation
that there be a unified policy regarding confi.dentiality. such aresorution wr-rr place the Judictary on record in an important
area of concern' No further conference action is

\1, ,  
svLrrJr l  rs neeessary'

h 
3' Reasonedr NonconcrusorT chief Judge orders of Disrnissar

The Comission neeomnrended "that, as provided in
rrlustrative Rule 4(f)' a chief judge who disni'sea a eompraintor concrudes a proeeeding shourd ,prepare a supporting nenorand'mthat sets forth the allegations of the emplaint and the reason'for the disposr-tion.' This nemorandun shourd ,not include thename of the complainant or of the Judge orr magistrate whoseconduct wa' eomprained of., rn the caae of an order eoneruding aproceeding on the basis of eonective action taken, the

supportinll memorand'n's statement of reaaons should specifiearly
describe, with due regard to confidentiality and the
effectiveneaa of the corrective action, both the conduct that wascorrected and the means of correcting it. If action by the
Judicial councira or Judicial conference does not resurt innational uniformity on the issue within a reaaonabre period oftime' the conmission reco@endtedJ that the l9g0 Act be amendedto impose it." Report at 109.

Research by Cornmission eonsultants
practice, fol lowed. in some circuitsr of
boilerplate ordere of dismissal tended

suggested that the

issuing eonclusory,

to result in a
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substantially higher percentage of dismissars that appear
troubling or "probrematic,, 

to an outside observer. possible
explanations for such a rerationship are easy to imagine.
T'ithout furly detailed rationales in writing, there may tend to
be less dieciprine in the chief Judge,s private formuration of
the bases for dismissar. The very process of sperling out
reasons r-n writing may serve to hone the chief Judge,s reasoning
and point out probrems that may not be apparent upon a cursory
examination of the eomplaint.

Arso, boirerprate orders fail to assure the pubtic that the
court is effectivery imprementing section 372(c), since none can
tell' By reaving comprainants in the dark about the reasons for
dismiesal, use of boirerplate orders compromises the Act,s
important slznboric varue in providing the publr.c with an
opportunity to have its compraints considered thoughtfurly and
fair ly.

The argument for this practice, of course, is that it
cons'mes less tLme. However, delegation of the task of drafting
routine dismissar ordersr ds is common practice and as the
conmission arso reeommended (see berow), mini:nizes any required
expenditure of scarce Judge time.

By the same token, corrective action orders that fail to
describe the correction -- which commission consurtants found
lfere the exception but stirl not urcoilror -_ farr short of
assuring the public and the comprainant that the co*ective
action was indeed sufficient under the circumstance'.
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This eornmLttee Ls persuaded by the commission,s reasoning,
and endorses the substance of the commissionrs reeonmendation.
This conunittee berieves, however, that only two circuits have
recently forrowed a practice of !.ssuing boilerprate ord.ers in a
significant percentage of section 372(c) matters. This committee
has spoken to both circuits about this matter, and both circuits
have agreed to change their practice and. adopt a poricy of
issuing fulry reasoned orders of dismissal. whire the issue may
be mooted, we think it is nonetheress desirabre for the
conferenee to place formally on the record its allreement with the
commission on this matter, thereby rnaking crear to congress that
the courts take the cornmission,s reconmendations seriousry.

L2. Limited Inquiry by the Chief Judge

The com'nission .end.orse[d] rrrustrative Rure 4(b) [which
provides that a chief Judge may under:take a lrrnited inquiry into
the allegations of a conplaintl and reconrmend[ed] that the 19g0
Act be anended to provide that a chief Judge may conduct a
lirnited inquiry into the factuar suptrlort, for a conprainant,s
allegations but nay not nake find.ings of faet about any matter
that is reasonably in dispute.. Report at LOz.

The comrnittee affirms the comnission,s endorsement of
rl lustrative Rure 4(b), which provid.es that ,, in deterurining what
a c t i o n  t o  t a k e ' o n  a  c o m p l a i n t  f i l e d  u n d e r  2 g  U . S . C .  S  3 7 2 ( c ) ,
"the chief Judge nay conduct a lirnited inquiry for the purpose of
detemining ( r ) whether appropriate corrective action has been or

I


