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STATE OF NEW YORK )
COUNTY OF WESTCHESTER )  s s . :

DoRrs  L .  sASSowER,  be ing  dury  sworn ,  deposes  and says :

'  1- I  am the Appel lant pro se and ful ly famil iar with al1 the

fac ts ,  papers ,  and proceed ings  here to fo re  had here in .

2 .  Th is  A f f idav i t  i s  submi t ted ,  pursuant  to  F .R.A.p .  Ru le

27 (b )  and (c ) ,  in  suppor t  o f  a  mot ion  fo r  cons idera t ion  o f  o rders  da ted

March  7 ,  1997,  March  10 ,  L997,  and March  13 ,  tgg7 (Exh ib i ts  r rA-1" ,  , 'A -2 , , ,

and "A-3" ,  respec t ive ly )  by  a  judge f rom outs ide  th is  C i rcu i t ,  fo l low ing

th is  Cour t ' s  sua  sponte  recusa l ,  as  reques ted  here in .  fn  the  event  tha t

sua sponte recusal is denied, I  request four weeks from this Court ,  s order

to  f i le  a  fo rmal  mot ion  fo r  th is  C i rcu i t ,  s  recusa l .  
I

3.  Upon the grant ing of recusal-  and considerat ion by a judge

outside this Circui t ,  this Aff idavi t  is submitted in support  of  vacatur of

the  a fo resa id  th ree  orders .  The f i rs t  two orders  (Exh ib i ts . 'A -1"  and ' .A-2 , , )

granted a motion by Jay Weinstein, Esg.,  counsel for Appel lees, dated March



4,  1997 fo r  admiss ion  pro  hac  v ice  and an  ex tens ion  o f  t ime to  f i le  h is

Appel lees'  Br ief  (Exhibi t  "B").  The third order (Exhibi t  . .A-3,,)  granted Mr.

Weins te in 's  March  11 ,  199? mot ion  to  f i le  a  Cor rec ted  Br ie f  (Exh ib i t . .C , , ) .

The third Order fal ls automatical ly i f  vacatur is granted as to the f i rst

two.

4-  rn  the  event  o f  such vacatur ,  th is  A f f idav i t  i s  a lso

submitted in support  of  an order:  (a) dismissing Mr. Weinstein's aforesaid

March  4 ,  1997 mot ion  (Exh ib i t  "8 " )  fo r  lack  o f  ju r i sd ic t ion  by  reason o f

non-service of the motion upon me prior to rendition of the March ?, Lgg:-

and March  10 ,  L997 orders ;  (b )  deny ing  the  mot ion  on  procedura l  and

substantive grounds, hereinafter set forth; (c) denying Appellees the right

t o  o r a l l y  a r g u e  t h e  a p p e a l  h e r e j - n ,  p u r s u a n t  t o  F . R . A . p .  R u r e  3 1 ( c )  ;  ( d )

grant ing a Show Cause Order against the Attorney-General ,  pursuant to the

Cour t ' s  own in i t ia t i ve  under  Ru le  11(c ) (1 ) (B) ,  o r  on  th is  mot ion ,  requ i r ing

the Attorney General  to show cause as to why he and Appel lees should not

he ld  in  contempt  fo r  w i l fu l  d isobed ience o f  the  October  23 ,  Lgg6 pre-

Argument Conference Notice and orderl ,  sanct ioned for f raudulent and

fr ivolous conduct in defeat ing the purposes of the November g, 1996 pre-

Argument Conference, including their  bad-fai th fai lure to respond, with

reasons, to any of the st ipulat ions proposed therein and rei terated in my

January L4, L997 l-et ter to Attorney Generar vacco2 (Exhibi t  . .D,,) ,  among

them,  immedia te  vacatur  o f  the  Second Depar tment ,s  June 14 ,1991_ order

suspending my 1aw l icense, as required by the control l ing cases of Matter

o f  N u e y ,  6 1  N . Y . 2 d  5 1 3  ( 1 9 8 4 ) l R - 5 2 8 1  a n d  M a t t e r  o f  R u s s a k o f f ,  7 2  N . y . 2 d  5 2 0

t Th. order is Exhibi t
( E x h i b i t  " D "  h e r e i n ) .

\rA" to my February 24, 199? Aff idavi t

2

February
My let ter to Attorney General  Vacco is Exhibi t  \ \B,,  to my

2 4 ,  1 9 9 7  A f f i d a v i t  ( E x h i b i t  . . D , ,  h e r e i n ) .



(1992)  [R-529-531] ;  the  t rans fer  to  another  Jud ic ia l  Depar tment  o f  a I I

matters in the second Department involving Plaint i f f ;  and disqual i f icat ion

of the Attorney General  as attorney for the Defendant-Appel lees; (e)

gran t ing  max imum sanc t ions  and cos ts  pursuant  to  2g  u .s .c .  s l922 and

Fed-R-Civ -P-  RuIe  11 ,  and non-compl iance d ismissa l  sanc t ions  under  Loca l

R u r e  2 7 ( a ) 4 ,  a n d  o t h e r  s a n c t i o n s  f o r  d e l a y  u n d e r  L o c a r  R u r e  3 g ;  ( f )

ordering a cr iminal and discipl inary referral  of  the AppelLees and their

counse l ,  the  At to rney  Genera l ;  and (S)  g ran t ing  such o ther  and fu r ther

re l - ie f  as  may be  jus t  and proper .

5- For the convenience of the Court ,  a Table of Contents for

th is  A f f idav i t  i s  here in  se t  fo r th :
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THIS COURT SHOTJLDSUA SrcNTE RECUSE ITSELF SO THAT TEIS I}TATTER

6. At the outset,  r  submit that this Circui t  should recuse

itsel f  sua sponte. My recusal request is not only based on the pol i t ical ly

sensit ive nature of the case, invoLving powerful  state publ ic off ic ials,

including high-ranking state court  judges with whom judges of this circui t

have personal and professional relat ionships, but because of the pre-

exist ing animus between this circui t  and my former husband, George

sassower ,  who has  over  and aga in  sued judges  o f  th is  c i rcu i t ,  f i l ed

numerous  misconduct  compla in ts  aga ins t  i t s  judges ,  and w ide ly  pub l i c ized

his cr i t ic ism of the circui t  as cr iminal ly corrupt and . .unf i t  for human

l i t iga t ion" .  rndeed,  th is  Cour t  has  charac ter ized  Mr .  Sassower  as  an
"abusive l i t igant for years"3 for so doing and prohibi ted him from f i l ing

any papers in the Second Circui t  unless l -eave of Court  is f i rst  obtained.

See,  In  re  Mar t in -Tr igona,  #93-5009 (1993) ;  In  re  George Sassower ,  20  F .3d

4 2  ( 1 9 e 4 ) .

7 .  Shou ld  th is  C i rcu i t  no t  recuse i t se l f

requested, based upon facts concerning George sassower as

superior knowredge to my orrrn, as wel l  as of the facts

forth, r  wit l  make a formar motion, to incrude copies of

documents to which I  refer herein.

sua sponte ,  ag

to which i t  has

here ina f te r  se t

al l  the relevant

8. Unfortunately for me, f  have direct,  f i rst-hand knowledge

of  th is  c i rcu i t ' s  in tense an imus toward  George sassower ,  hav ing  been i t s

innocent vict im in the period in which he hras "f i l ing an avaranche of

'  th is  charac ter iza t ion  o f  Mr .  sassohrer ,  excerp ted  f rom rn  re
Yar l iq_Tr iqoq?,  #93-5008 ( r .993) ,  appeared on  rhe  f ronr  p" i .  " r ;  r i ; r . *E ;
? l__1991.  New -York  Lak /  Journa l -  a r t i c le  about  the  dec is io -n ,  

"unaer  
the  t i t le" 'Vexat ious r , i tTgantFi-  eiocedure Hel_d Lawful_,, .



:,

l i t igat ion" against judges within the ambit  of  the Second Circui t  (NYLJ,

fn '  3 ,  supra) .  In  1992,  in  an  appea l  o f  an  unre la ted  c iv i l  r igh ts  ac t ion

in which r ,  along with my daughter,  were the plaint i f fs,  sassower v.  Field,

#9L-7891,  now Ch ie f  , .Tudge rTon Newman authored a  dec is ion ,  g73 F .2d  j5 ,

sustaining under " inherent power,,  a 9100,000 sanct ions award against us for

wh ich  there  was no t  the  s l igh tes t  fac tua l  o r  lega l  bas is .  The record

before him showed a pattern of deliberate misconduct by the District Judge,

incruding his fals i f icat ion of the record and perversion of l -aw and whose

dec is ion ,  rendered w i thout  a  hear ing ,  d i rec ted  the  $100,000 award  mon ies

go to ful ly- insured defendants for whom i t  was a . .windfal_1rr --  not

re imbursement {  and whose egreg ious  l i t iga t ion  misconduct  I  had

documented in  an  uncont rover ted  RuIe  60  (b )  (3 )  mot ion .  Th is  c i rcu i t  no t

only denied my Pet i t ion for Rehearing and suggest ion for Rehearing En Banc

of  r ludge Newman 's  f raudu len t ,  fac ia l l y -aber ran t  dec is ion ,  in  wh ich  i t

thereby  became compr ic i tous ,  bu t ,  ras t  year ,  when r  f i red  a  s3?2 (c )

misconduct conplaint against then chief ,Judge Newman, based on his

retal iatory and coffupt decision in Sassower v.  Field,  in which r  requested

transfer to another circui t  by reason thereof,  the Circui t  refused to

recuse i t se l f -  The resu l t  h las  tha t  my fu l l y  documented,  mer i to r ious

5372 (c )  misconduct  compla in t  (#96-8511) ,  wh ich  was suppor ted  by  a  copy  o f

my aforesaid pet i t ion for Rehearing En Banc, as wel l_.as my cert  papers to

t  Pr iol  - to perfect ing the appeal,  I  made a motion to the Circui tto  vacate  the  $100,000 sanc t ion  award  based on  a  ju r isd ic t iona l  ob jec t iontha t  the  insurer ,  ra ther  than the  de fendants  were  the  . . rea l  par t ies  inin te res t " ,  bu t  tha t  the  insurer  had no t  on ly  made no  c la im to  the  mon iesbefore  the  D is t r i c t  Judge,  bu t  had express ly  dec l ined to  in te rvene.  Thatmot ion  was de fer red  to  the  pane l  hear ing  the  appea1, , ,  wh ich ,  therea f te rconsisted of Judge Newman, as Presiding .rudge, tbgether with Judge EdwardLumbard and Judge Ralph winter.  The decision they rendered (6"r Jud;;Newman) ignored my *rear party in interest, ,  object io-n ent irety --_ much is
l f  9 id  gvery  o ther  i ssue ra ised on  appea l .  see  foo tno te  7  here in .  Judgewinter is to succeed Judge Newman as 

-this 
circuit, s chief luJge when rTudgeNewman steps down later this vear.



the u-S- supreme Court,  was dumped by Act ing Chief Judge Amalya Kearses.

The Judiciar counci l -  of  the second circui t  thereafter adhered to her

d ismissa l .  Th is ,  no tw i ths tand ing  my Pet i t ion  fo r  Rev iew to  the  Jud ic ia l

Council comprehensively demonstrated that Judge Kearsers dismissal was over

and aga in  fac tua l l y  and lega l l y  insuppor tab le .

9. Al though total ly unrelated to the instant act ion, the case

of sassower v- Field apparent ly is deened suff ic ient ly relevant by the

court  to the instant act ion for the General  Docket herein to include a

str ing of f ive appel late docket numbers pertaining to i t  as a . .NorE,,

( E x h i b i t  " 8 " ,  p .  3 ) . .  # 9 1 - T 9 9 1  i s  t h e  p e r f e c t e d  a p p e a l .

1-0- I t  must be noted that the 1993 docket numbers f i93-?363 and

#93-?311 relate to two appeals in Sassower v.  FieLd that were not perfected

as  a  resu l t  o f  the  misconduct  o f  S ta f f  Counse l  Frank  Scard i l l i ? .  That

misconduct,  which included Staff  Counsel Scardi l l i 's  harassment,  coercion,

and conduct severely prejudicial  to my r ights,  including al ter ing a signed

st ipulat ion, was made the subject of  an extensive and ful ly-documented

formal misconduct complaint in January 1-gg4, which character ized his

conduct  as  car ry ing  ou t  the  second c i rcu i t , s  re ta r ia to ry  goa ls .

5  ,Judge Kearse  d id  no t  recuse herse l f ,  a lbe i t ,  in te r  a l ia ,  theobvious "appearance of impropriety" f rom the fact that 'J[dge Newman hadpreviously publ icJ-y proposed her for nominat ion to the u.s.  supreme court ,
rep lac ing  the  embat t led  nominee,  C l -a rence Thomas,  in  an  oc tober  10 ,  1991New York Times op-Ed piece he authored: . .A Repracement for Thomas,, .

6  There  is  no  cor re l -a t i ve  l i s t ing  o f  every  case in  wh ichAppe l lees  have been sued fo r  o f f i c ia l  m isconduct  in  " -  S fgAS ac t ion  orotherwise, which unl ike sassower v.  Fi-el-d,  would be relev.nl  to the issuesra ] .sec l  nerern .

t  Th" issue on those appeals concerned the refusal of  the ful ly-insured de fendants ,  who were  the  benef ic ia r ies  o f  the  $100,000 sanc t ions
award  aga ins t  me,  to  g ive  sa id  mon ies  to  the  insurer ,  who 1-  a f te r  JudgeNeurman's decision, which ignored my object ion as to defendants, ' .standini , ,
--  then popped up to claim them.



11. Second Circuit Executive Steven Flanders covered up Staff

counse l  scard i l l i ' s  m isconduct  by  d ismiss ing  my documented compla in t
'aga ins t  

h im-  Th is  encouraged Mr .  Scard i l l i  to  invo lve  h imseLf  on  th is

appeal and prejudice my r ights herein. However,  immediately upon my

d iscovery  o f  Mr .  Scard i l l i ' s  invo lvement ,  I  ob jec ted  to  h is  improper

ac t ions .  Mr -  Scard i I I i  recused h imse l f ,  ra ther  than face  a  fo rmal

appricat ion, with copies of the relevant documents annexed.

L2 .  As  de ta i led  in  my 5372 (c )  jud ic ia l  m isconduct  compla in t

against Chief Judge Newman, f believe ,rudge Newman was in some behind-the

scenes way involved in the unlawful  suspension of my 1aw l icense from the

Southern Distr ict  of  New York, in violat ion of Rule 4 of i ts own Rules [R-

906-9071.  That  RuIe ,  wh ich  I  express ly  invoked,  exp l i c i t l y  en t i t led  me to

a hearing, inasmuch as I  demonstrated that my state court  suspension had

deprived me of due process in that i t  was issued without wri t ten charges,

without a hearing, without findings, without reasons, and without any right

of appeal.  Nonetheless, now Chief .Tudge of the Southern Distr ict  Thomas

Griesa, without affording me a hearing, as reguested in let ters to him tR-

5 6 2 i  R - 5 6 8 ;  R - 5 7 1 1 ,  s i g n e d  a n  o r d e r  d a t e d  F e b r u a r y  2 ? ,  L g g 2  [ R - 5 5 g ] ,  t h e

day before the oral  argument of my appeal in sassower v.  FieLd, suspending

my l icense in the Second circui t  based on my due process-Iess state court

s u s p e n s i o n .

13 .  Thereaf te r ,  in  the  contex t  o f  th is  l i t i ga t ion ,  when r

complained to Chief , fudge Griesa concerning the Distr ict  Judge's . .manifest

bias [which] has caused him to run amok" and requested him to exercise his

power of supervision, supplying him with copies of both my recusal and

reargument  mot ions  [R-730,  R-?43] ,  he  aga in  ignored my le t te rs  [R-g53,  R-

9 0 1 - l  i n c l u d i n g  t h e  f i n a l  o n e  I R - 9 0 2 - 9 0 3 ] ,  w h e r e i n  I  r e q u e s t e d  h i s

recusaL. In such let ter,  I  pointed out that his inact ion ref lected his own



conf l i c t -o f - in te res t  inasmuch as  one o f  the  issues  be fore  the  D is t r i c t

,Judge was h is  un lawfu l  suspens ion  o f  my federa l  law l i censeg (Br .  3 ) .

L4- f t  is obvious that the Distr ict  rTudges of the Southern

Distr ict  have engaged in the demonstrably unlawful  conduct that they have

precisely because they know they can get away with i t .  This is because i t

advances a retal iatory goal of  this Circui t  to destroy George Sassower and

anyone connected with hln. This is what happened in Sassower v.  Field,

where the Distr ict  ,Judge trampled on my r ights and those of my daughter,

and Judge Newman applauded the travesty, with his own nonstrous ..inherent

power" embel l ishment,  secure in the bel ief  that this Circui t  would provide

a cover-up aff i rmance.

15 .  Th is  c i rcu i t  and the  pub l ic  a t  ra rge  are  aware  o f  my

wr i t ten  and ora l  tes t imony to  numerous  bod ies  concern ing  th is  C i rcu i t ' s

re ta l ia t ion  aga ins t  me,  among them,  the  Nat iona l -  Commiss ion  on  Jud ic ia l

Discipl ine and Removal (7/ t4/93),  the Long-Range planning Committee of the

Jud ic ia l  Conference o f  the  Un i ted  Sta tes  ( !2 /g /94) ,  and the  Second

Ci rcu i t ' s  own Task  Force  on  Gender ,  Rac ia l ,  and Ethn ic  Fa i rness  in  the

C o u r t s  ( L L / 2 8 / 9 5 )  [ R - 8 9 0 - 9 0 0 ]  .

16 .  The At to rney  Genera l  has  been on  no t ice  s ince  shor t l y

after issuance of the Schedul ing Order last July that I  intended to seek

the  cour t ' s  recusa l  and t rans fer  o f  th is  appea l  to  another  C i rcu i t .  Such

not ice was also given at the November 8, 1996 Pre-Argument Conference, at

which the basis for such reguest was discussed before Staff  Counsel Stanley

t  Th"  papers  re la t ing  to  the  cons t i tu t iona l l y  v io la t i ve
suspension of my federal  law l icense are part  of  the record helein tR-55g-
?' lZl  

--  being part  of  my order to Show cause, with TRo, which sought rel ief
including "such steps as may be required to vacate the February 27, 1-gg2
order  o f  th is  cour t  (per  Thomas Gr iesa ,  J .  )  tR-55g-5591 sus$end ing  my
l icense to  p rac t ice  law in  the  D is t r i c t , ,  in -ag9 l  .  (see ,  n -soz-sos ,  5 t34 , -  fn i
7 ) .



B a s s .

BACKGROTJND TO PLAINTIFF'S SANCTION REQUESTS AGNNST MR
N AND THE NEW YORK STATE

L7- As hereinafter shown, Mr. Weinstein,s March 4, 199? motion

(Exhibi t  "B") is not only sanct ionabl-e in and of i tsel f ,  but as part  of  the

larger pattern of r i t igat ion misconduct by Mr. weinstein and the Attorney

General 's of f ice that has advanced with impunity from the Distr ict  court

level to taint  and sabotage the appel late case management phase. such

misconduct in the appel late case management phase was part icular ized in my

February  24 ,  L997 Af f idav i t  in  oppos i t ion  to  Mr .  we ins te in ,s  p rev ious

extension motion, wherein I  sought issuance of an order to Show Cause for

Sanct ions  under  Ru le  11(c )  (1 )  (B) ,  "On the  Cour t rs  In i t ia t i ve , ,  aga ins t  Mr .

we ins te in  and the  At to rney  Genera l .  A  copy  o f  tha t  A f f idav i t ,  w i th

exhibi ts,  including my January 14, 7gg'7 Letter to Attorney General  Vacco,

is annexed hereto and made part  hereof (Exhibi t  rrD,,)e

18 -  By  order  da ted  February  2s ,  LggT (Exh ib i t  . .F , , )  
,  s ta f  f

Counsel Bass denied Mr. l , i le instein's pr ior extension motionlo, . .without

prejudice to a renewed appl icat ion sett ing forth part icular ized reasons for

the requested extension of t ime,, .  Horrrever,  Mr. Bagg, whire giving Mr.

v{einstein an unrequested second chance to repair  his patent ly defect ive

motion, failed to adjudicate my show Cause request for sanctions or to make

any re fe rence there to .  such ad jud ica t ion  is  even more  essent ia l  now

because the unethical  conduct detai led by my February 24, 1992 Af i idavi t

My January 14, Lggl l -et ter to Attorney General  Vacco isExh ib i t  "A"  there to .

lo

L 9 9 7 ,  i s
h e r e i n " ) .

Mr -  we ins te in 's  p r io r  ex tens ion  mot ion ,  da ted  February  L2 ,
Exhibi t  \ \C" to my February 24, 1,997 Aff idavi t  (Exhibi i  \ \D,,

9



(Exh ib i t  "D" )

r e l i e f  o f  p r o

requests .

p la in ly  d isqua l i f ies  Mr .

!^

Weins te in  f rom the  d isc re t ionary

th is  Cour t ,  wh ich  he  be la ted lyhac  v i ce  admiss ion  to

l -9 .  Mr .  we ins te in 's  conduct  in  f i l i ng  h is  fac ia l l y -de f ic ien t

March 4, 1997 motion and his sirnul taneously-f i led Appel lees, Br ief  further

suppor ts  my en t i tLement  to  a  Ru le  L1  Show Cause order .  Indeed,  Mr .

we ins te in 's  Appe l lees '  Br ie f  demonst ra tes  the  t ru th  o f  p rec ise ly  what  r

s ta ted  in  my February  24 ,  1997 Af f idav i t  (Exh ib i t  . .D , , )  and pr j_or  there to

at the November 8, 1996 Pre-Argument conference and in my aforesaid January

14,  L997 re t te r  to  A t to rney  Generar  Vacco:  to  w i t ,  tha t  there  is  no

regit imate basis for the Attorney Generar to oppose my appear,  whose

central  issues revolve around the documented misconduct of Mr. weinstein

and the complicity therein of the District ,Judge, completely subverting the

in tegr i t y  o f  the  jud ic ia l  p rocess  and requ i r ing  reversa l  as  a  mat te r  o f

1aw.  rndeed,  Mr .  we ins te in 's  Appe l lees '  Br ie f  ignores  those issues

ent i re ly  - -  much as  i t  ignores  every  o ther  i ssue my appea l -  ra ises .  Th is

is  par t i cu la r ized  in  rny  RepIy  Br ie f ,  incorpora ted  here in  by  re fe rence.

20  -  f t  i s  respec t fu l l y  submi t ted  tha t  Mr .  Weins te in ,  s

credibi l i ty,  or more accurately,  lack thereof,  on his March 4, L997 motion

(Exh ib i t  "B" )  must  be  seen in  the  contex t  o f :  (a )  h is  uncont rover ted ,

fu l1y-documented l i t iga t ion  misconduct  be fore  the  D is t r i c t  , Judge,

part icular ized at pages 3-30 of rny Brief  and at point rr  of  my Argument

there in  (Br .  38-50) ;  (b )  h is  non-appearance a t  the  November  8 ,  1996 pre-

Argument Conference, at which he would have been required to address that

record  o f  h is  and the  D is t r i c t  Judge 's  misconduct ;  (c )  h is  peremptory

refusal thereafter to entertain any of the proposed st ipulat ions discussed

at the Conference, as more part icular ly set forth in my February 24, I9g7

Af f idav i t  (Exh ib i t  "D" ) ;  (d )  h is  p r io r  f r i vo lous  ex tens ion  mot ion ,  as
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re fLec ted  by  s ta f f  counse l ' s  February  25 ,1997 order  thereon (Exh ib i t . .F , , ) ;

and (e )  h is  misconduct  in  h is  Appe l lees ,  Br ie f ,  as  par t i cu la r ized  by  my

Rep ly  Br ie f .

2L .  Such documented misconduct  bars  Mr .  Weins te in  fo r  any

d iscre t ionary  re r ie f  as  i s  represented  by  h is  un t ime ly  reques t  fo r

admission pro hac vice and improperLy supported request to rate f i le his

Appe l lees ,  Br ie f .

TIIE STIBJECT ORDERS ARE JURISDICTIONALLY DEFICIENT BY
REASON OF MR WEINSTEIN'S NON-SERVICE OF HIS I]NDERLYING
MARCH 4. 1997 MOTION T'PON PLAINTIFF

2 2 -  N o t w i t h s t a n d i n g  M r .  W e i n s t e i n , s  M a r c h  4 ,  1 9 9 ?  N o t i c e  o f

Motion purports that he made service upon me (Exhibi t  . .B,,) ,  r  did not

rece ive  Mr-  we ins te in 's  mot ion  papers  un t i l  a f te r  rend i t ion  o f  the  March

7,  1997 and March  10 ,  1997 orders  (Exh ib i ts  "A-1"  and . .A-2" )  .  r t  was  no t

unt i l  March 11, 7997, that he faxed me copy thereof in response to my fax

to  h im o f  a  copy  o f  ny  March  10 ,  199? Ie t te r ,  addressed to  s ta f f  counse l

Bass  (Exh ib i t  "G" ) .  In  tha t  le t te r ,  I  p ro tes ted  tha t  I  had rece ived no

mot ion  papers  f rom Mr .  we ins te in ,  a l though,  accord ing  to  the  c rerk rs

o f f i c e ,  h i s  m o t i o n  h a d  b e e n  f i l e d  o n  M a r c h  5 ,  L 9 9 6 .

23- I t  should be noted that Mr. Weinsteinrs March 11, 199? fax

coversheet transmit t ing his extension motion to me did not refer to any

pr io r  serv ice  (Exh ib i t  "H" ) .  Hor^ rever ,  when he  f i led  w i th  the  c le rk ,s

o f f i ce  a  Mot ion  to  F i le  a  cor rec ted  Br ie f  (Exh ib i t  . . c , , )  and Not ice  o f

Appearance (Exh ib i t  " r -2 " ) ,  h is  cover l -e t te r  (Exh ib i t  * r -1 , , )  c la imed tha t

he had senred same on me "by Express MaiI  on March 4, 1997 along with two

c o p i e s  o f  a p p e l l e e , s  b r i e f , , .

24- I  categorical ly and unequivocal ly aver that the Express

Mai l  enve lope conta in ing  Mr .  we ins te in 's  Appe l rees ,  Br ie f ,  wh ich  was
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del ivered to me on March 6, 7997, included no Notice of Motion. Nor was

any such Motion included in the Express MaiI  envelope which arr ived

simultaneously and contained his Corrected Brief

2 5 -  U n l i k e  M r .  W e i n s t e i n ' s  p r e v i o u s  e x t e n s i o n  m o t i o n r ' w h i c h

he had faxed to me in addit ion to sending i t  by Express MaiI ,  he did not

fax his March 4, 1997 extension motion (Exhibi t  "B, ' )  to me unt i l ,  as above-

stated, March tL, L997 '  fol lowing his receipt of  my aforesaid March 10,

1997 le t te r  (Exh ib i t  "G" ) .  F rom my v igorous  oppos i t ion  to  h is  p r io r

ex tens ion  mot ion  (annexed to  Exh ib i t  *D" ) ,  Mr .  ! {e ins te in  ean be  presumed

to  have known tha t  r  wou ld ,  l i kewise ,  asser t  v igorous  oppos i t ion  to  h is

subsequent,  no Less sanct ionable motion, and:for that reason del iberately

sought to keep me from knowing about i t  unt i l  i t  Lras decided. The

fr ivoLous and sanct ionable nature of his motion (Exhibi t  . .B,,)  is obvious

on i ts face and he had good reason to ant ic ipate my strenuous opposit ion.

2 6 .  r n  m y  M a r c h  6 ,  1 , 9 9 7  c a l l  t o  t h e  c l e r k , s  o f f i c e ,  r

spec i f i ca l l y  made known my in ten t ion  to  oppose Mr .  Weins te in 's  ex tens ion

motion, which I  stated r had not received. I  s imi lar ly made such intent ion

known to Staff  counsel Bass'  of f ice, which r  also telephoned on March 6th

and then again on March 1oth, when I  explained the ent ire si tuat ion to his

assistant,  Ayeesha, as indicated in my March 10, 199? let ter (Exhibi t  . .G,,) .

27 .  On in fo rmat ion  and be l ie f ,  the  C l -e rk ,  s  o f f i ce  fa i led  to

not i fy this Circui t 's Administrat ive Attorney Arthur Hel ler of  my March 6,

7997 telephone calL so as to afford me the opportunity to be heard pr ior

to  rend i t ion  o f  h is  March  ? ,  199? Order  (Exh ib i t  . .A-1 , ) .

28- However,  on information and bel ief ,  staff  counsel-  Bass was

informed, pr ior to nis rendit ion of his March 10, 1997 Order (Exhibi t  . .A-

2" ) ,  o f  my te lephone no t i f i ca t ion  tha t  I  had no t  rece ived Mr .  Weins te in ,s

mot ion  and tha t  I  des i red  to  oppose i t .
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MR WEINSTEII\TS PRO IUC WCEMOTTON REQT'EST IS FACIALLY AIYD
ST'BSTANTI VELY DEFICIENT

2 9 -  r n i t i a l l y ,  M r .  w e i n s t e i n ' s  M a r c h  4 ,  1 9 9 7  m o t i o n  ( E x h i b i t
"B") is defective in failing to comply with the reguirement printed on the

Not ice  o f  Mot ion  fo rm o f  a  . . suppor t ing  a f f idav i t , , .  By  de f in i t ion ,  an

affidavit is a document sworn to before a notary public. r anr unaware of

any exemption given the Attorney General from the notarial requirement when

he or his assistants are required to use the aff idavi t  form, part icular ly

by reason of the Attorney General  being a party to this l i t igat ion. Mr.

weinsteinf s "Af f  idavi t"  (Exhibi t  ' .A,,)  purports to be sbrorn before an

Assistant Attorney General .  However,  his/her signature is i l legible, there

is no name pr inted beneath, and there is no statement that such

un ident i f ied  person is  qua l i f ied  to  admin is te r  oa ths  as  a  no tary  pub l i c ,

l icensed by the state of New York. Such statement is obl igatory before an

af f idav i t  can  be  legar ly  e f fec t i ve  as  such in  th is  S ta te .

30-  In  seek ing  admiss ion  pro  hac  v ice  (Exh ib i t  . .B , , )  so  tha t

he can oral ly argue this appeal,  Mr. weinstein impl ic i t ly concedes that he

cannot meet the minimal requirements for admission to the Second circui t .

Qu i te  apar t  f rom the  th ree  requ is i tes  se t  fo r th  in  Loca l  RuIe  46  (a ) ,

S u b s e c t i o n  ( b )  c a r l s  f o r  " t h e  f i l i n g  r e g u i r e d  b y  F . R . A . p .  4 6 o .  T h i s

incrudes an oath or aff i rmation, whose text is set forth therein. r t  reads

a s  f o l l o w s :

\ \ T

I  do solemnly srrrear (or af f i rm)
that
t h i s
w i l I

31 .  Loca l  RuIe  46  (d )  p rov ides  tha t  . . in  except iona l

circumstances an attorney may be admitted to argrue an appeal pro hac vice,,.

However ,  Mr .  we ins te in 's  "A f f idav i t , ,  fa i l -s  to  ident i f y  a  s ing le

r wi l l  demean mysert  as an attorney and counser-or of
cour t ,  upr igh t ly  and accord ing  to  1aw;  and tha t  I
suppor t  the  Const i tu t ion  o f  the  Un i ted  Sta tes . , ,
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"except ional c ircumstance" to warrant his being accorded the pr iv i lege of

argument herein. The Court  can take judicial  not ice that the New york

State Attorney General has available a substantial number of Assistants who

are members of the bar of this Court and, indeed, who argue with regularity

before it. ft would empty the meaning from the requirement of ..exceptional

c i rcumstances"  to  accord  such pr iv i lege  to  Mr .  Weins te in ,  w i thout  the

sl ightest showing or even claim thereof in his . .Aff idavi t , , .  r t  may be

noted that one of the di f ferences between his or iginal  Appel lees, Br ief  and

his Corrected Brief  is that the Corrected Brief  includes on i ts cover the

name of Assistant Sol ic i tor General  Thomas D. Hughes (Exhibi t  . .C",  af f .  pp.

t-2) .  PresumablY, Mr. Hughes is a member of this Court 's bar and able to

argue the appeal on which his name appears.

3 2 . Moreover ,  add ing  to  the  fac ia l  de f ic iency  o f  Mr .

we ins te ln 's  "A f f idav i t "  (Exh ib i t  *B , , )  in  and o f  i t ser f  su f f i c ien t  to

vi t iate his appl icat ion --  is that i t  fa i ls to contain the above-quoted

requisi te oath of good behavior and f idel i ty to law and the Const i tut ion.

Nothing in this Court 's Local Ru]es suggests that such fundamental  oath is

no t  requ i red  o f  a t to rneys  seek ing  admiss ion  pro  hac  v ice ,  whose in fe r io r

quar i f i ca t ions  shou ld ,  i f  any th ing ,  requ i re  such oa th  a l r  the  more .

33- fn Mr. Weinstein's case, this oath is not a formal i ty,  but

a pledge of good conduct,  which he cannot make because he has not demeaned

himserf  "upr ight ly" before this court .  on the contrary, he has already

repeatedly violated the most elementary standards of behavior so as to

cover-up and protect the unlawful-  and cr iminal ly corrupt act ions of his

c r ien ts ,  the  gravamen o f  my s1983 c iv i r  r igh ts  ac t ion .  My February  24 ,

1997 Af f idav i t  (Exh ib i t  "D" ,  gg , I2 -32)  de ta i l s  th is  fac t :  Mr .  ! {e ins te in ,

in  tandem wi th  the  At to rney  Genera l ' s  o f f i ce ,  has  knowing ly  and

deliberately subverted the appellate case management phase. They did this,
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i n te r  a l ia ,  by  v io la t ing  Sta f f  counse l - ' s  oc tober  23 ,  Lgg6 order l l ,  wh ich

required attendance at the November 8, 1996 Pre-Argument Conference by ..the

attorneys in charge of the appear, , ,  with . . fulr  authori ty to settre or

otherwise dispose of the appeal",  able to "discuss and eval-uate ser iously

the legal meri t  of  each issue on appeal, ,  and . .prepared to narrow,

e l im ina te ,  o r  c la r i f y  i ssues  on  appear  when appropr ia te , , .  Mr .  we ins te in ,

who handled the defense case before the District Judge, was such attorney,

but did not appear at the conference based on a fraudulent

representat ion by the Attorney General 's of f ice that he was not handl ing

the  appea l -  rn  h is  s tead,  the  o f f i ce  sent  an  Ass is tan t  A t to rney  Genera l ,

who knew noth ing  the  case,  s ta t ing  tha t  i t  had  on ly  been ass igned to  her

the  n igh t  be fore ,  who cou ld  no t  d iscuss  the  appe l la te  i ssues ,  couJ-d  no t

answer Staff  Counsel Bass'  incisive quest ions, and who was unable to enter

in to  any  s t ipu la t ions ,  no  mat te r  how min ima l  o r  lega l l y  ca l led  fo r .  Mr .

weinstein thereafter returned to the scene and, without explanat ion,

re fused to  address  the  var ious  s t ipu la t ions  d iscussed a t  the  Conference.

His open emergence as the attorney handl ing the appeal occurred after I

wrote ny i lanuary 14, t99'7 let ter to Attorney General  Vacco and contacted

Ron Turbin, Chief of  the Attorney General ,  s Li t igat ion Bureau12, not i fy ing

then tha t  the  na ture  and ex ten t  o f  Mr . 'V le ins te in ,s  misconduct  be fore  the

Distr ict  ,Judge rendered any defense of the appeal f r ivorous and

sanct ionable and that they were ethical ly required to take aff i rmative

cor rec t ive  s teps ,  inc lud ing  jo in ing  in  the  appea l  and a  Rure  60  (b )  (3 )

r r  The oc tober  23 ,
1997 Af f idav i t  (Exh ib i t  "D, ,

12  Th is  inc ludes  a
annexed as Exhibi t  \ \E,,  to
h e r e i n )  .

1 9 9 6  O r d e r
h a r e i  n \

January  27 ,
my February

is Exhibi t  NA" to rny February 24,

L997 fax  to  Mr  Turb in ,  wh ich  is
24, L997 Af f  idavi t  (Exhibi t  \ \D,,
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motion- Attorney Vacco never responded to my January 14, 1997 let ter and

the response of Mr. Turbin was to express his view that Mr. Weinstein was

doing a "good job".  Mr. Turbin refused to provide me with the name of Mr.

Weins te in 's  immedia te  superv isor ,  who he  assured me h /as  rev iewing  Mr .

V{einstein'  s work product.

34-  Because the  misconduct  o f  Mr .  Weins te in  and the  At to rney

General 's of f ice in the appel late case management stage --  as meticulously

detai led and documented by my February 24, 1997 Aff idavi t  (Exhibi t  . .D,,)

was not even adverted to by Staff  Counsel Bass, let  alone adjudicated in

h is  February  25 ,  1997 order  (Exh ib i t  "F , , ) ,  i t  became a  v i r tua l  . .g reen

I ight" for their  cont inued misconduct in connect ion with their  Appel lees'

Br ie f ,  co f fec ted  and uncor rec ted .  Mr .  Weins te in  no t  on ly  fa i led  to  serve

me a  copy  o f  h is  March  4  799 i  mot ion  (Exh ib i t  . .B , , ) ,  bu t  h is  Appe l rees ,

Br ie f  i s ,  f rom beg inn ing  to  end,  knowing ly  fa lse  and mis l -ead ing  in  every

mater ia l  respec t .  As  h iqh l igh ted  by  my Rep ly  Br ie f ,  h is  Br ie f  repeats  on

appeal the egregious misconduct that had character ized his defense before

the  D is t r i c t  Judge:  mis represent ing  the  Compla in t  and the  law re la t i ve

thereto

35-  Such appe l la te  misconduct  no t  on ly  f lagran tJ -y  v io la tes

e th ica l  ru les  (ABA Mode1 Ru les  o f  Pro fess iona l  Conduct :  RuIe  3 .1
"Meri tor ious Claims and Content ions",  Rule 3.3 "Candor Toward the Tr ibunal)

and Fed-R.Civ.P. RuIe 11, but r ises to a level of  f raud and obstruct ion of

jus t i ce ,  h la r ran t ing  c r im ina l ,  as  we1 l  as  d isc ip l inary  re fe r ra l ,  pursuant

t o  F . R . A . P .  R u I e  4 6 ( c ) .  S u c h  R u l e  e x p r e s s l y  s t a t e s :

"A court  of  appeals [dy, af ter reasonab]-e not ice and
opportunity to show cause to the contrary, and after
hear ing ,  i f  reques ted ,  take  any  appropr ia te  d isc ip r inary
ac t ion  aga ins t  any  a t to rney  who p iac t i ces  be fore  i t  fo r
conduct unbecoming to a member of the bar and for failure
to  comply  w i th  these ru les  o r  any  ru l_e  o f  the  cour t . , ,
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36-  rn  the  contex t  o f  F .R.A.P.  Ru le  46(c ) ,  wh ich  prov ides  fo r

a hearing before discipl ine is imposed by the second circui t ,  i t  deserves

note that among Mr. weinstein's fr ivolous arguments on appear,  for which

he provides no legar authori ty,  is that an attorney, such as myserf ,  who

controverted the basis for which her suspension hras sought,  could be

suspended by the second Department without a pre-suspension hearing and

thereaf te r  be  den ied  a  pos t -suspens ion  hear ing ,  bu t  tha t  th is  wou ld ,

nonetheless, const i tute a "ful1 and fair  opportunity to l i t igate- (Op. Br.

Le-201 .

31- r t  may be noted that Mr.  weinstein,s March 4,  rgg1
"Aff idavi t"  (Exhibi t  "B"),  in seeking pro hac vice admission, purports that

he is famil iar with the Federal  Rules of c iv i t  procedure and the Federal

Rules of Appel late Procedure and the T,ocal Rules of the Southern and

Eastern Distr icts of New York and the appel late rules of this Court .  yet,

he  o f fe rs  no  exp lanat ion  fo r  h is  b la tan t  d is regard  o f  F .R.A.P.  Ru le  46  and

Local Rule 46 (d) by pract ic ing before this court  without being admitted to

i ts bar.  He is on record herein as opposing counsel s ince the summer of

Iast year.  His unauthorized pract ice in this Court  s ince then subjects him

t o  d i s c i p l i n a r y  s a n c t i o n s  u n d e r  F . R . A . p .  R u l e  4 6 ( c ) .

38-  Add i t iona l l y ,  Mr .  Weins te in  o f fe rs  no  exp lanat ion  or

excuse for his fai lure to f i le a Not ice of Appearance unt i l  March 11, LggT

(Exhibi t  " I")  --  more than two months after I  f i l -ed my Appel lantr  s Brief

on  January  10 ,  1 '997.  Th is  c fear ly  v io l -a tes  Loca l -  RuIe  46(d)1 ,  exp l i c i t l y

mandat ing  as  fo l lows:  
!

"A  no t ice  o f  appearance must  be  f i red  in  each case by
counser of record and, i f  Ef- f ferent,  by counsel who wi lr
a rgue the  appear ,  no t  ra te r  than the  da te  o f  f i l i nq  the
a p p e l l a n t ' s  b r i e f

rndeed, Mr. weinstein did not f i le the above-mandated Notice of
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Appearance until six days

his f i l ing of his March 4,

. .8r, 
)  .

after senring and f i l ing his Appel lees'  Br ief  and

and extension motion (Exhibi t1997 pro hac vice

39-  r  wourd  a lso  re i te ra te  here ,  in  the  contex t  o f  Mr .

Weins te in 's  p ro  hac  v ice  app l ica t ion ,  the  conf l i c t -o f - in te res t  ob jec t ion ,

raised as weII  by staff  counsel Bass at the November 8, 1996 pre-Argument

Conference, which Mr. Weinstein did not at tend. Such conf l ict  is based on

the  fac t  tha t  Mr .  Weins te in  appears  as  counse l -  to  a l l  Defendants

including the Attorney General ,  a co-Defendant.  perhaps for this reason,

in  h is  Not ice  o f  Appearance (Exh ib i t  " r -2 ' , ) ,  as  wer l  as  on  h is  Not ice  o f

Motion (Exhibi t  "B") Mr. weinstein attempts to dissociate himself  f rom the

At to rney  Genera l ' s  o f f i ce  by  ident i f y ing  h is  f i rm as . .Nys  Depr t  o f  Law, , .

MR WEINSTEIN'S EXTENSION MOTION REQUEST IS FACIALLY AND
SUBSTAI{TIYELY DEFICIENT, THERE BEING NO GOOD CAUSE
SHOWING

40.  By  order  da ted  February  2s ,  tgg7 (Exh ib i t  *F . ) ,  s ta f f

counse l  Bass  den ied  Mr .  we ins te in ,s  p r j -o r  ex tens ion  mot ion ,  . .w i thout

prejudice to a renewed appl icat ion sett ing forth part icular ized reasons for

the  reques ted  ex tens ion  o f  t j -me" .  Mr .  Weins te in  has  no t  met  tha t

requ i rement .

41. Incorporated herein by reference is the object ion made in

I29 supra, which appl ies equal ly to the branch of Mr. I feinstein's March 4,

1997 mot ion  seek ing  an  ex tens ion  o f  t ime.

42 .  Mr .  Weins te in ,  s  . .A f  f  idav i t , ,  (Exh ib i t  \ \A , , )  con f  ines  h is

extension appl icat ion to 16, where he presents three vague, conclusory, and

unsubstant iated reasons for his requested extension. The f i rst  two reasons

are palpably spurious and entitle the Attorney General to no consideration,

be ing  d i rec t l -y  a t t r ibu tab le  to  h is  pervers ion  o f  the  appe l la te  case
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I

rnanagement phase, and the third relates to a fundamental supervisory issue,

as  to  wh ich  r  sought  c la r i f i ca t ion  by  my a foresa id  Eebruary  24 ,  LggT

Aff idavi t  request ing a show cause order (Exhibi t  . .D,,) .

43-  Before  d iscuss ing  these th ree  reasons ,  i t  must  be  po in ted

that the compel led conclusion from the standards art iculated by circui t

Judge I rv ing  Kaufman in  un i ted  s ta tes  v .  Ra imond i ,  760 F .2d  460 (2d  c i r .

L985)  i s  tha t  Mr .  we ins te in 's  "A f f idav i t , , ,  on  i t s  face ,  does  no t  make a
"good cause" showing. Raimondi also involved an extension motion made by

a government attorney. However,  . fudge Irving Kaufman, himself  a former

government lawyer,  sternly recognized that such status augmented, rather

than decreased, the duty owed. .Tudge Kaufman further indelibly articulated

the rule of law to serve as a warning putt ing the bar on not ice that

Ieniency ought not be expected in the future on extension motions:

"the movant,  and al l  those who pract ice before this
court ,  shoul-d consider themsel-ves on not ice that motions
to  ex tend t ime to  f i re  b r ie fs  w i r r  be  care fu l l y
scru t in ized ,  and den ied  un less  g tood cause is  shown.
Moreover  good cause sha l l  no t  be  deemed to  ex is t  un less
the movant avers something more than the normar, or even
the  reasonab ly  an t ic ipa ted  bu t  abnormal ,  v ic iss i tudes
inherent  in  the  prac t ice  o f  l -aw.  when such a  mot ion  is
no t  made i -n  a  t imery  fash ion ,  i t  w i l l  be  scru t in ized  ar1
the  more  care fu l ry ,  as  w i l l  the  reasons  fo r  i t s  un t ime ly
f i l i n g .  "

For other circui ts in accord that good cause showing in the context of  an

extension request means "extraordinary and compel l ing circumstances,, ,  See,

Barber  v -  Amer ican secur i ty  Bank ,  g4r  F .2d  i - r -59  (D.c .  c i r .  r_9gg) ;  rns t i tu to

N a c i o n a l  d e  c o m e r c i a L i z a t i o n  A g r i c o l a ,  g 5 g  E . 2 d  : - 2 6 4  ( ? t h  c i r .  1 9 g g ) .

44  -  As  to  Mr .  we ins te in '  s  so  car red  . . reasons , ,  f  o r  h is

ex tens ion  app l ica t ion ,  te l I ing ly  absent  i s  the  c la im he made in  h is  f i rs t
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extension not ion that he needed t ime to ooppose the issues raised,, l3.

rndeed, his simultaneously f i led Appel lees'  Br ief  fai ls to address a single

issue ra ised by  Pra in t i f f ' s  appear  o r  d ispu te  a  s ing le  record  re fe rence.

A.

45-  Mr .  we ins te in 's  p re tense tha t  the  ?6  pages o f  my expanded

Brief ent i t led him to addit ional t ime is comparable to the chi ld who ki l ls

his parents and throws himself  on the mercy of the court  because he is an

orphan-  The s ize  o f  my Br ie f  u tas  necess i ta ted  by  Mr .  Weins te in 's  fa i lu re

and refusal to attend the November 8, Lgg6 Pre-Argument conference, for

reasons he then and thereafter refused to identify, and by the contenrptuous

conduct  o f  the  At to rney  Genera l  v is -a -v is  the  oc tober  23 ,  1996 order ,  in

sending an Assistant Attorney General ,  who knew nothing about the case,

fol lowing i ts eleventh-hour claim the day before the Conference that Mr.

Weinstein was not handl ing the appeal (Exhibi t  \D,, ,  16).  As a result ,  the

salutary purposes of the Pre-Argument Conference, contemplated by E.R.A.p.

RuIe  33  and ar t i cu la ted  in  the  oc tober  23 ,  1996 order ,  . . to . . .d ispose o f  the

appeal",  " to discuss and evaluate ser iously the legal meri t  of  each issue

on appea l "  and " to  nar row,  e l - im ina te ,  o r  c la r i f y  i ssues  on  appear , , ,  were

consciously and del iberately sabotaged, sj-nce no meaningful  discussion or

sett lement of any issues coul-d take place, wast ing my t ime as weII  as that

o f  S ta f f  Counse l  Bass .

46-  Thus ,  i f  any th ing ,  Mr .  we ins te in ,s  c ra im tha t  the  rength

of my Brief entitled him to added time should require him and the Attorney

General 's of f ice to explain their  deceit ful ,  f raudulent,  and contemptuous

conduct in disobeying the october 23, 1997 order,  f rustrat ing any genuine

13 see
Exhib i t  "C"  to

Mr.  $ le inste in,  s
my February 24,  I99 i

2 /12 /97  "A f f i dav i t , , ,  t 2 ,  wh ich  i s
Af f idav i t  (Exhib i t  . .D, ,  here in)  .

20

I
t,

Ji



effort to narrow issues, and, indeed, to obviate the appeal entirely. That

is  why my February  24 ,  LggT Af f idav i t  spec i f i ca l l y  regues ted  sanc t ions

aga ins t  the  At to rney  Genera l ' s  o f f i ce  and Mr .  we ins te in  persona l ly ,

rei terat ing the posit ion r  stated at the November 8, 1996 pre-Argument

Conference that they had del iberately subverted i ts purpose because they

knew they could not confront the issues at the heart  of  this appeal.  As

hereinabove set forth,  this is borne out by the Appel lees'  Br ief  Mr.

we ins te in  ac tua l l y  f i l ed ,  wh ich  is  to ta l l y  vacuous,  spec ious ,  and

f raudu len t .

47 .  Moreover ,  the  1ength  o f  my Br ie f

ex tens ion ,  where  the  f i rs t  3O pages are  mere ly

l _s

a

hardly ground for

reci tat ion of the

Compla in t ' s  a l lega t ions  and the  fac ts  re la t ing  to  the  . .Course  o f  the

Proceedings" --  as to which Mr. Weinstein is ful ly famil iar,  having handled

the defense case before the Distr ict  Judge and the 46-page . .Argument, ,

sect ion largely repeats those famil iar al legat ions and procedural  facts to

i l lus t ra te  the  app l icab i l i t y  o f  c i ted  lega l  au thor i ty  on  fa i r l y  bas ic

procedura l  i ssues :  recusa l  s tandards ,  sanc t ion  s tandards ,  p re l im inary

injunct ion standards and sunmary judgment standards.

48-  Nor  shou l -d  Mr .  Weins te in  be  en t i t led  to  any  cons idera t ion

by reason of the 900-page Record on Appeal.  Having handled the defense

before the Distr ict  . rudge, he was already wel l  famil iar with the documents

therein. Indeed, by contrast to his own fast-and-loose, dis ingenuous style

o f  lawyer ing ,  Mr .  Weins te in  knows,  f rom pas t  exper ience,  the  accuracy  o f

my factual reci tat ion of the Record even without the necessity of

compar ing  i t  to  the  prec ise  c i ta t ion  re fe rences  my Br ie f  p rov ides .

B. Reason #2: rnsuflicient Time to Draft Brief and other cascr:

49. Mr. weinstein fa]seIy states that 30 days was insuff ic ient
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t ime for him to wri te his Appel lees'  Br lef .  yet,  Mr. v i le instein hras given

a  w e e k  b e y o n d  t h e  3 O - d a y s  a l l o w e d  a p p e r r e e s  u n d e r  F . R . A . p .  R u r e  3 1 ( a )

a  fac t  po in ted  ou t  by  t8  o f  my February  24 ,  tgg i  A f f idav i t  (Exh ib i t  . .D , , ) .

50  .  Mr .  we ins te in  a r .so  no tes  the  . ' s ize  and comprex i ty , ,

involved in draft ing his Brief ,  without part icular iz ing what he is talk ing

about.  rn fact,  his 27-page Appel lees'  Br ief  contains l i t t le new mater ial .

As detai led by ny Reply Brief  (Reply Br.  10-19),  Mr. t feinstein,s . .statement

o f  the  case"  (op .  Br .  3 -10)  i s ,  w i th  minor  changes,  a  verba t im

regurgi tat ion of the "Background" sect ion of the Decision [R-6-12],  which

Mr .  ! {e ins te in  re fo rmats .  As  to  h is  "Argument , , ,  Mr .  we ins te in ,s  Br ie f

rargely repeats the Decision's "Discussion,,  sect ion tR-j .3-2ol ,  to which he

combines language and cases cited in his ,January 17, 1995 Memorandum of Law

i n  s u p p o r t  o f  h i s  d i s m i s s a l  m o t i o n  I R - 1 4 ] - ,  s e e ,  p a r t i c u l a r l y  R - 1 5 7 - 1 6 0 1 ,

with further cases extracted, doubt less, f rom briefs the Attorney General ,s

o f f i ce  regu la r ly  f i l es  in  the  Second C i rcu i t ,  invok ing  the  cornp le te ly

standard and customary qrounds of Rooker-Feldnan, res judicata, immunity,

and Ereventh Amendment on beharf  of  state defendants.

51. The fact that Mr. Weinstein's Appel lees'  Br lef  is not only

demonst rabry  f r i vo lous ,  bu t  knowing ly  fa rse  and dece i t fu t  - -  a  fac t

h igh l iqh ted  in  my Rep ly  - -  makes  ev ident  tha t  Mr .  Weins te in ,s  d i f f i cu l ty

in responding to my Brief  was not because he had to devote t ime to . 'other

cases" ,  fo r  wh ich  he  prov ides  no t  the  s l igh tes t  par t i cu la r iza t ion  or

corroborat ing documentat ion, but because, as set forth at r1L of my

February  24 ,  1997 Af f idav i t  (Exh ib i t  "D" ) ,  there  were  . 'no  non- f r i vo lous

grounds" on which to found opposit ion to the Brief .  Moreover,  as .rudge

Kaufman angr i l y  dec l -a red  in  Ra imond i ,  supra ,  a t  461,

" r f  a  case must  occas ionar ly  be  reass igned to  another
a t to rney  in  o rder  to  meet  a  dead l ine ,  so  be  i t .  r f  the
s ta f f ing  pa t te rn  in  an  o f f i ce  o r  government  agency  is
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imposed reguirements, the
ul t imate responsib i l i ty . , ,

52-  As  to  Mr .  we ins te in 's  c la im tha t  he  needed an  ex tens ion

because of an al leged "t ime-consuming" review process involving his
"super io r  and. . . two o ther  a t to rneys  f rom the  So l ic i to r  Genera1,s  o f f i ce , , ,

the demonstrably fr ivol-ous and fraudul-ent nature of his Appel lees'  Br ief

reguires him, as part  of  his . .good fai th, ,  showing, to ident i fy,  with

spec i f i c i t y ,  the  par t i cu la rs  o f  tha t  rev iew process .  Th is  inc ludes  the

names of the individuals involved, the nature, extent,  and t ime spent on

such review, and, specif ical ly,  information as to what steps hrere taken by

the Attorney General 's of f ice in l ight of  information received through

Assistant Attorney General Alpha Sanghvi, who attended the November g, L996

Pre-Argument Conference in the absence of Mr. weinstein and fol lowing i ts

rece ip t  o f  my January  !4 ,  L997 le t te r  to  A t to rney  Genera l  Vacco,

therea f te r ,  sen t  to  Ron Turb in ,  L i t iga t ion  Bureau ch ie f .

53-  As  my February  24 ,  !997 Af f idav i t  s ta tes  (Exh ib i t  . .D , , ,

1I1ILT-2L') ,  I  received no response whatever from the Attorney General 's

off ice fol lowing ei ther the November 8, 1996 Pre-Argument Conference or my

. fanuary  14 '  1997 le t te r .  Mr .  Turb in  re fused to  ident i f y  Mr .  Weins te in rs

immediate supervisor and did not return my daughter 's subsequent phone

message request ing  such in fo rmat ion  and an  oppor tun i ty  to  d iscuss  the

par t i cu la rs  o f  the  var ious  s t ipu la t ions  d iscussed a t  the  pre-Argument

Conference.

54-  r  wourd  add tha t  on  Fr iday ,  March  21 ,  Lgg l ,  my daughter

telephoned Mr. Thomas Hughes, the Assistant Sol ic i tor General ,  whose name

appears  on  the  cover  o f  Mr .  Weins te in 's  cor rec ted  Appe l lees ,  Br ie f

(a l though,  s ign i f i can t ry ,  no t  on  the  or ig inar  Br ie f  (Exh ib i t  . . c " ,  pp .  j - -

insuff ic ient to meet judicial ly
off ice or agency must bear the

c.
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2)1. My daughter reported to me that Mr. Hughes ini t ia l ly did not express

famil iar i ty with the appeat and that she spent a great deal of  t ime

reviewing with him what had taken place in the appelrate case management

phase. she urged him to obtain a copy of the Brief  and Record on Appeal,

which Mr. Hughes refused to confirm or deny having reviewed before his name

was placed on the cover of Mr. Weinstein's corrected Appel1ees, Br ief .  Mr.

Hughes rdas unabre to shed any l ight on the . . review process, '  which,

plainly,  had not involved him --  or to anshrer my daughter 's guest ion as to

the ident i ty of Mr. Weinstein's immediate supe:rr isor.  Like Mr. Turbin, Mr.

Hughes professed conf idence in Mr. weinstein and, I ike him, was unfamil iar

w i th  h is  p ro fess iona l  and e th ica l  du ty  to  ver i f y ,  in  the  face  o f  no t ice ,

that his "conf idence" was misplaced. Mr. Hughes took the posit ion that i t

was for the Court, rather than himself, to examine the misconduct and fraud

issues relat ive to the Appel lees'  Br ief  on which his name appears. He did,

however,  request that my daughter fol low-up by sending him something in

wri t ing --  and she told him that she would provide him with a copy of this

mot ion  and the  Rep ly  Br ie f  ( then in  d ra f t ) .

55 .  The l i t iga t ion  misconduct  o f  Mr .  Weins te in  and o f  the

Attorney General 's of f ice in the proceedings before the Distr ict  Judge in

this appel late case management stage and by i ts Appel1ees, Br ief  supports

my view that the Attorney General ,  a party Defendant herein --  and l iable

here in  shou ld  be  d isqua l i f ied  f rom representa t ion  o f  h is  s ta te  co-

Defendants  on  conf l i c t  o f  in te res t  g rounds.  As  the  record  shows,  he  is

more interested in fraudulently covering up than in e:<posing the true facts

as to the horrendous civi l  r ights violat ions that have been perpetrated

against me. This includes the second Department 's retal iatory suspension

of  my law l i cense w i thout  charges ,  w i thout  reasons ,  w i thout  f ind ings ,

without a pre- or post-suspension hearing, denying al l  appel late review and
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subvert ing ny Art ic le 78 proceeding against i t  by refusing to recuse i tsel f

a proceeding in which i t  was defended by the Attorney General ,  who,

without any legal authori ty,  argued to the second Department that i t  was

not  requ i red  to  recuse i t se l f .  f t s  lega I Iy  insu f f i c ien t ,  documentab ly

perjur ious dismissal motion was then shamelessly granted by the Second

Depar tment  IR-70-83:  1 I1 I1 -66-170,  173-1?8 ,  Lg2-1-gL ,  195- ] -96  ,  rge-2og)  .

56. As my 51983 complaint lR-27, t lo l  and my ,January 14, Lggl

le t te r  to  A t to rney  Genera l  vacco re f lec t ,  i t  i s  the  At to rney  Genera l ,  s

misconduct  in  tha t  p roceed ing  tha t  i s  the  bas is  o f  i t s  1 iab i l i t y  here l_n .

Moreover ,  as  po in ted  ou t  by  ny  Repry  (pp .  l ,  a f te r  a l low ing  the  Second

Depar tment ,  h is  jud ic ia l  c l ien t ,  to  g ran t  i t s  own d ismissa l  mot ion  in  my

Ar t i c le  78  proceed ing  aga ins t  i t ,  the  At to rney  Genera l  went  on  to  oppose

appel late review of his misconduct and that of  his cl ients when I  sought

to appeal the dismissal to the New York Court  of  Appeals and, thereafter,

to the U.s. Supreme Court.  The off ice of the Sol ic i tor Genera1, whose name

appears on the opposing Brief  to the Supreme Court lR-4421, is impl icated

in i ts misconduct by wrongful ly blocking appel late review of that t ravesty

of just ice, which not only trashed the most fundamental  rules of judicial

disqual i f icat ion "that no man sha1l be judge of his own cause,, ,  Spencer v.

L a p s l e y ,  6 1  U . S .  2 6 4  ( 1 8 5 8 ) ;  I n  r e  M u r c h i s o n ,  3 4 9  U . S .  6 2 3  ( 1 9 5 5 ) ;  C a n o n

3 @  o f  t h e  c o d e  o f . I u d i c i a l  C o n d u c t ; 1 0 3 . 3 ( c )  o f  t h e  R u l e s  G o v e r n i n g

.ludicial Conduct, but which its clients, by its own case law, hrere without

ju r isd ic t ion  even to  ad jud ica te ,  cor in  v .  Apper ra te  D iv is ion ,  F i rs t

D e p a r t m e n t ,  3  A . D . z d  6 8 2 ,  1 5 9  N . y . s . 2 d  9 9  ( 2 d  D e p t .  1 9 5 7 ) ,  c i t i n g  s m i t h  v .

W h i t n e y ,  1 1 6  U . S .  L 6 7  ( 1 9 8 6 ) .

5 7 -  r n  c e r a m i c o ,  r n c .  v .  L e e  p h a r m a c e u t i c a r s ,  5 1 0  E . 2 d  2 6 g ,

21 I  (1975) ,  th is  C i rcu i t ,  c i t ing  cases ,  s ta ted :  " the  cour ts  have no t  on ly

25



the supenrisory power, but also the duty and responsibi l i ty to disqual i fy

counse l  fo r  uneth ica l  conduct  p re jud ic ia l  to  h is  adversar ies . , ,  The

unethical  conduct of the Attorney General 's of f ice makes manifest the need

for exercise of this Court 's "supervisory power" and i ts duty to disqual i fy

the Attorney Generalrs off ice.

58  -  In  the  case a t  bar ,  the  At to rney  Genera l  has  mul t ip le

conf l icts:  (a) his conf l ict  of  interest in represent ing himself  as a party

here in  w i th  persona l  in te res ts  d i f fe r ing  f rom h is  pub l i c  du ty ;  (b )  h is

conf l - i c t  o f  in te res t  in  represent ing  mul t ip lc  c l ien ts  w i th  d i f fe r ing

in te res ts ;  and (c )  h is  conf l i c t  o f  in te res t  in  represent ing  the  Appe l lees

in  bo th  the i r  o f f i c ia l  and persona l  capac i t ies .  In  each o f  these

situat ions, the actual and potent ial  conf l ict  with the Attorney General 's

pro fess iona l  independence imposes  proscr ibed I im i ta t ions  on  h is

representat ion herein as to each cl ient co-Defendant.  See ABA Model Rules,

R u l e  1 - 7 ( a ) t  N . Y -  c o d e  o f  P r o f e s s i o n a l  R e s p o n s i b i l i t y ,  c a n o n  5  ( . A  l a w y e r

shou ld  exerc ise  independent  judgment  on  behar f  o f  a  c l ien t , , )  Ec  5-14 ,  LS i

DR 5-101 ("Refusing Employment when the Interests of the Lawyer May Impair

H is  Independent  , Iudgment , , ) ;  See a lso  DR-5-10 lC re la t ing  to  lawyer  as

w i t n e s s .

59-  S ince  the  ques t ion  o f  the  At to rney  Genera l ' s  con f l i c t  o f

interest was raised at the November 8, 1,996 pre-Argument Conference

indeed,  by  S ta f f  Counse l  Bass  h imse l f  (Exh ib i t  . .D , , ,  g15)  - -  i t  shou ld  be

encompassed in the Show Cause order herein requested. This is appropriate

in  l igh t  o f  the  At to rney  Genera l ' s  re fusa l  to  address  a I I  i ssues  ar is ing

out  o f  the  Conference.
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I I |HEREFORE, i t  is respectful ly prayed that:

t1 l  th is  Cour t  recuse i t se l f  sua  sponte

reconsiderat ion outside the Circui t ;

to permit

Appel lant

motion for

t2l  in the event that sua sponte recusar is denl-ed, that

be granted four weeks from this court ,  s order to f i le a formaL

t h i s  C i r c u i t ' s  r e c u s a l ;

t3 l  tha t  on  such recusa l and recons idera t ion ,  tha t  an  order

M a r c h  1 0 ,  L 9 9 7 ,  a n d  M a r c h  1 3 ,  1 9 9 ?i s s u e  v a c a t i n g  t h e  M a r c h  7 ,  L g g j ,

Orders i

t4 l  d ismiss ing  Mr .  Weins te in 's  March  4 ,  1997 mot ion  fo r  lack  o f

jur isdict ion by reason of non-gervice of the motion upon Appel lant pr ior

to  rend i t ion  o f  the  March  7 ,  1997 and March  10 ,  1997 orders ;

ts l  denying the motion on procedural  and substant ive grounds;

t6 l  deny ing  Apper lees  the  r igh t  to  o rar ly  a rgue the  appear

h e r e i n ,  p u r s u a n t  t o  F . R . A . p .  R u l e  3 1 ( c ) ;

t?l granting a show cause order against the Attorney-General,

p u r s u a n t  t o  t h e  c o u r t ' s  o v r n  i n i t i a t i v e  u n d e r  R u l e  1 1 ( c ) ( 1 ) ( B ) ,  o r  o n  t h i s

motion, requir ing the Attorney General  to show cause as to hrhy he and

Appel lees should not held in contempt for wi l ful  disobedience of the

october 23'  1996 Pre-Argument Conference Notice and order,  sanct ioned for

fraudulent and frivolous conduct in defeating the purposes of the November

8 ,  7996 Pre-Argument  Conference,  inc lud ing  the i r  bad- fa i th  fa i lu re  to

respond,  w i th  reasons ,  to  any  o f  the  s t ipu la t ions  proposed there in  and

re i te ra ted  in  Appe l lan t ' s  January  L4 ,  tgg i  le t te r  to  A t to rney  Genera l

Vacco, among them, immediate vacatur of the Second Departmentrs June 14,

1991- order suspending rny law l icense, as required by the control l ing cases

o f  M a t t e r  o f  N u e y ,  6 l -  N . Y . 2 d  5 1 3  ( 1 9 8 4 )  a n d  M a t t e r  o f  R u s s a k o f f ,  ? 2  N . y . 2 d
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52o (t992),  the transfer to another ,rudlclal-  Department of arr  matters in

the Second Department involving Appel lant;  and disqual i f icat ion of the

Attorney General  as attorney for the Appe1lees;

t8 l  g ran t ing  max imum sanc t ions  and cos ts  pursuant  to  2g  U.S.C.

51927 and Fed.R.C iv .P .  Ru le  11 ,  and non-compl iance d ismissa l  sanc t ions

under Local Rule 2?(a)4, and other sanct ions for detay under Local RuIe 3g;

t9 l  o rder ing  a  c r im ina l  and d isc ip l inary  re fe r ra l  o f  the

Appel lees and their  counsel,  the Attorney General ;  and

t10l grant ing such other and further rel ief  as nay be just and

proper .

DORIS L.  SASSOWER

Sworn to before me on thLs
1st day of Apri l  1-997

Notary  Pub l ic
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