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ISSUES PRESENTED FOR REVTEW

As evidenced from the course of the proceedinge and the subject
Decision, should the District ,rudge have recused himself for bias?

Did the uncontroverted and documented conduct of the
Distr ict  Judge, as set forth in praint i f f ,  s order to show
cause for his recusal and her motion for reargument,
reconsiderat ion, and renewar, show a pattern of peivasive
b ias  regu i r ing  h im to  recuse h imse l fZ

Did the Distr ict  . ,Judge wrongfur ly fai l  to adjudicate
Defendants ,  l i t i ga t ion  misconduct ,  where  the
uncontroverted record showed their  dismissar motion and
Answer were based on fraud, misrepresentat ion, and other
misconduct?

Did  the  D is t r i c t  , Judge wrongfu l l y  de lay ,  fa i l  to  s ign ,
and therea f te r  deny  pra in t i f f ,  s  o rder  tb  show cause fo r
?  Pre l im inary  In junc t ion ,  w i th  TRO,  where  she
demonstrated irreparable injury and her ent i t lement to
sunmary judgment as a matter of  law?

Did the Distr ict  Judge wrongfulry deny summary judgment
to Praint i f f  where she expressly louqhl such ret ier]  ner
Rure  3  (g )  s ta tement  and suppor t ing  a f f idav i t  were
uncontroverted by any evidence, and her regar showing of
en t i t lement  was unden ied  and und isputed?

Did  the  D is t r i c t , rudge wrongfur ry  conver t  Defendants '
Rule 12 (c) dismissal motion into one for summary judgment
in their  favor where (a) Defendants expressry discraimed
summary  judgment  re l ie f  on  the i r  par t ;  in t  he  gave
Pla in t i f f  no  no t ice  o f  h is  in ten t ion  to  sua sponte
convert  Defendants'  dismissal motion to one ror sf f iunaTy
judgment  in  the i r  favor  so  tha t  she  cou ld  be  heard  in
oppos i t ion  there to ;  (c )  h is  s ta ted  bas is  fo r  convers ion
in Defendants'  favor was f  alse as to them,. (d)
Defendants '  d ismissa l  mot ion  and Answer  were  based on
demonst ra ted  f raud,  mis representa t ion ,  and o ther
sanc t ionab le  misconduct ;  (e )  Defendants  p resented  no
ev i -dence rebut t ing  the  compla in t ,  s  mater ia i  a r legat ions
and fa i red  to  de fend the  cons t i tu t iona] i t y  o f  New york ,  s
a t to rney  d isc ip l inary  1aw,  as  wr i t ten  and as  app l ied  to
P l a i n t i f f ?

1 .

2 .

3 .

4 .

5 .
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iN'RTSDTCIIONAL STATEMEIrI

P la in t i f f -Apper ran t ,  Dor is  L .  sassower ,  appear ing  pro  s€r

respectful ly appeals from the , fudgment of the Distr ict  Court  for the

southern  D is t r i c t  o f  New york  tR-21,  docketed  on  May 29 ,  Lg96,  on  the

Memorandum Opinion and Order of Distr ict  Court . fudge,John E. Sprizzo, dated

May 21.,  L996 tR-41, reported at 927 F. Supp. 113 (1996) .  Said Judgment and

order  a re  f ina1 ,  d ispos ing  o f  a l l  c la ims w i th  respec t  to  a l l  par t ies .

Eedera l  sub jec t  mat te r  ju r i sd ic t ion  in  the  D is t r i c t  Cour t  i s

set forth in the Veri f ied Complaint,  seeking a declaratory judgnent under

2 8  u . s . c .  S S 2 2 0 1 ,  2 2 0 2 ,  a n d  o t h e r  e q u i t a b l e  r e l i e f ,  a s  w e l r  a s  m o n e y

damages,  compensatory  and pun i t i ve ,  pursuant  to  2g  U.S.C.  SS1331,  1343(3)

a n d  4 2  U .  S . c .  S S 1 9 8 3 ,  1 9 8 5  ( 3 )  '  1 9 8 8  l R - 2 ' l J  ,  f o r  v i o L a t i o n  o f  h e r  c i v i l

r igh ts ,  guaranteed by  the  F i rs t ,  F i f th ,  s ix th ,  E igh th ,  and Four teenth

Amendments of the Const i tut ion of the United States, and such other rel ief

as may be just and proper.  . fur isdict ion of the Circui t  Court  is invoked

as o f  r igh t  under  28  U.S.C.  51291,  the  Not ice  o f  Appea l  hav ing  been t ime ly

served and f i red  on  . fune 27 ,  Lgg6 tR-11 and a l l  requ i red  fees  pa id .

STATEMENT OF THE C.ESE

This case is about extraordinary governmental  misconduct by

high-ranking New York state court  judges and their  appointees, serving at

the i r  p leasure ,  to  p reserve  and pro tec t  the i r  ves ted  in te res ts  in  a

po l i t i ca l l y *cont ro l led  jud ic ia ry  a ided and abet ted  by  the  s ta te ,  s

h ighes t  lega l  o f f i cer ,  h imse l f  a  p roduc t  o f  a  por i t i ca l  sys tem.  r t  i s

about  how jud ic ia l  and d isc ip l inary  power  was usurped to  v ic ious ly

re ta l ia te  aga ins t  a  jud ic ia l  wh is t le -b lowing  a t to rney ,  who \ . ras  in  the

fore f ron t  in  speak ing  ou t  and tak ing  1ega l  s teps  to  cha l lenge cor rup t

man ipu la t ion  o f  s ta te  jud ic ia l  e l -ec t ions  by  the  two major  po l i t i ca l

p a r t i e s .



On appeal, the case has an added dimension, since the appeal is

necessitated by the extraordinary misconduct of the federal  Distr ict  Court

judge. Knowingly and del iberately,  the Distr ict  ,Judge used his judicial

of f ice to cover up and protect the state Defendants from the civ i l ,

c r im ina l ,  and d isc ip r inary  consequences  o f  the i r  ma l ic ious ,

const i tut ional ly-tort ious and unlawful  acts --  the subject of  this civ i l

r ights act ion against them. This off ic ial  misconduct is manifest f rom the

course of the proceedings before him tpp. 1,2-30 infral ,  as wel l  as from his

Memorandum opinion and order [hereinafter . . the Decision,, ]  tR-41. pr ior to

the Decision, the pro se Plaint i f f  made a formal motion for the Distr ict

, f u d g e ' s  r e c u s a l ,  p u r s u a n t  t o  2 g  U . S . C .  5 1 4 4  a n d  5 4 5 5  [ R - 6 4 3 ] ,  w h i c h  h e

denied from the benchl.  Plaint i f f 's motion for reargument,  reconsiderat ion,

and renewal  thereo f  tR-7431 is  den ied  as  par t  o f  the  Dec is ion .

The Decision evidences the same pattern of pervasive bias and

dishonesty by the Distr ict  , rudge which had compel led plaint i f f  to move for

his reeusal,  thereby val idat ing what was set forth in that motion tR-6431.

Now,  as  then,  the  D is t r i c t  , Judge ob l i te ra tes  f rom cons idera t ion  a I l

c r i t i ca l  fac ts ,  f lou ts  fundamenta l  s tandards  o f  ad jud ica t ion ,  and

misrepresents or omits control- l ing law. OnIy by so doing has the Distr ict

,Judge been able to render his desired Decision: grant ing Defendants

summary judgrment --  for which there is not a scint i l la of evidence and for

which rel ief  they not only did not move but expressly disclaimed --  and

denying PLaint i f f  the rel- ief  to which she is overwhelningly ent i t led as a

matter of law and for which she did move: sunmary judgment,  declaratorv

and in junc t ive  re l ie f ,  and sanc t ions  aga ins t  Defendants .

This appeal is not about good-fai th error by the Distr ict

Judge, but about a wi l l fu l  course of behavior pervert ing the judicial

process. Moreover '  af ter Plaint i f f  made her recusal motion, the Distr ict

No wr i t ten  dec is ion  or  o rder  thereon was en tered .
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Judge's conduct in the proceeding became even more depraved and abusive

than previousry, rais ing the specter that he went on to retal iate against

Plaint i f f ,  i f  not for her recusal motion, than for the publ ic test imony she

gave about i t  on November 28r 1995 to the Second Circui t  Task Force on

Gender ,  Rac ia l ,  and Ethn ic  Fa i rness  in  the  Cour ts  tR-ggo l .  Th is  jud ic ia l

mj -sconduct  reached such a  magn i tude o f  pervers ion  and pre jud ice  to

Plaint i f f  that she turned to the Chief . rudge of the Southern Distr ict  to

exercise his supervisory power over the Distr ict  . rudge for . .manifest bias

[wh ich ]  has  caused h im to  run  amok"  tR-9011.  More  than ten  weeks  a f te r

P la in t i f f ' s  f i r s t  le t te r  to  the  Ch ie f  Judge tR-9011 ,  w i th  no  response f rom

him, but less than three weeks after her second let ter to the Chief . fudge,

request ing he recuse himself  on conf l ict-of- interest grounds tR-9021, again

with no response from him, the District .Iudge rendered his subject Decision

t R _ 4 1  .  
I

The Decisj-on, when compared with the record, is pr ima facie

ev idence o f  the  D is t r i c t  . rudge 's  d isqua l i f i ca t ion  fo r  b ias .  The record

reveals that the Distr ict  . rudge not only pol luted the judicial  process by

his own misconduct,  but knowingly and col lusively permit ted Defendants to

found the i r  de fense on  de l - ibera te  l i t iga t ion  misconduct ,  w i thout  the

sl ightest eonsequence to them, except for regarly and factuarly

insupportable rul ings in their  favor

THE COT'RSE OF THE PROCEEDINGS

Because the Decision obl i terates or misrepresents the mater ial

al legat ions of Plaint i f f 's Complaint,  they are set forth in greater detai l

than would otherwise be required. For the same reason, the procedural

h is to ry  o f  the  case be fore  the  D is t r i c t  Judge is  se t  fo r th  in  g rea ter

de ta i l .  r t  s im i la r ly  i s  no t  remotery  re f lec ted  by  the  Dec is ion .



A . T'IIE VERTHTED COMPI.ATNT:

on ,June 20 ,  L994,  P la in t i f f  f i l ed  th is  c iv i l  r igh ts  ac t ion  in

the Southern Distr ict  of  New York, with a ver i f ied complaint tR-231 seeking

e g u i t a b l e  a n d  m o n e t a r y  r e l i e f  u n d e r  2 g  U . S . C .  S S 2 2 0 1 ,  2 2 0 2 ,  1 3 3 1 ,  1 3 4 3 ( 3 )

a n d  4 2  U . S . C .  S S 1 9 8 3 ,  1 9 8 5  ( 3 ) ,  a n d  1 9 8 8  l R - 2 7 :  1 t r j _ 1 1  .  D e f e n d a n t s ,  s u e d  i n

the i r  o f f i c ia l  and persona l  capac i t ies  lR-22-23,  R-26-27: r r9 -101,  a re

si t t ing judges of New York's Appel late Divis ion, second Department Iherein
"second Depar tment " l ,  the  ch ie f  counse l  [here in  . .caser la , , ] ,  cha i rman,  and

Members of the Grievance Committee for the Ninth .ludicial District, and a

Special  Referee --  al l  Second Department appointees --  together with the

New York State Attorney General, who served as their counsel in an Article
'78  proceed ing  P la in t i f f  had  brought  aga ins t  them under  New york 's  C iv i l

Prac t ice  Law and Ru les  [R-30-2 ,  R-21:  910] .  Unt i l  the  events  fo rming  the

gravamen o f  the  ac t ion ,  P la in t i f f  was  "a  d is t ingu ished. . . Iawyer ,  lec tu rer ,

and wr i te r . . . in  cont inuous  good s tand ing  a t  the  bar  fo r  over  th i r ty - f i ve

years" ,  w i th  a  " th r iv ing  pr iva te  p rac t ice ,  an  ou ts tand ing  career ,  and a

national reputation based on her 1ega1 writings, her public advocacy in the

area of equal r ights and law reform, and her l i t igat ion accomplishments in

both  the  pr iva te  and pubt ic  sec tor , ,  tR-2g :  I14 l  .

The 71-page Compla in t ,  w i th  four  causes  o f  ac t ion  [R-g3-92] ,

al leged that Defendants, act ing individual ly and in concert ,  have violated

c lear  and cont ro l l ing  s ta tu tes ,  cour t  ru les ,  and dec is iona l  law in  a

re ta l ia to ry  vendet ta  to  pun ish  and prevent  P la in t i f f  f rom exerc is ing  her
"F i rs t  Amendment  r igh ts  and,  par t i cu la r ly ,  her  pubr ic  ac t i v i t ies

cha lJ -eng ing  jud ic ia l  cor rup t ion , ,  IR-26 :  $7 ] .  I t  a l leged tha t  Defendants

have del iberately deprived Plaint i f f  of  her federal  and state

cons t i tu t iona l l y -guaranteed r igh ts ,  inc lud ing  her  due process  and equa l

protect ion r ights,  and that,  af ter exhaust ing al l  state remedies, she is

w i thout  redress  in  the  s ta te  cour t  [R-97:  $234]  .



The most  egreg ious  cons t i tu t iona l  v io la t ion ,  p leaded in

paragraph \ \1" of the complaint [R-23-4],  is the second Department,  s .June

t4 ,  1991-  in te r im order  tR-961 immedia te ly ,  inde f in i te ry ,  and

uncond i t iona l l y  suspend ing  P la in t i f f ' s  1aw l i cense,  un t i l  ' . fu r ther  o rder , ,

[here in  "suspens ion  order " ] .  paragraph \ \2 "  tR-241 asked the  cour t  to

decl-are such suspension order "nul l  and void" and . .al l  other discipl inary

orders against her" rendered by the second Department,  as werr as the

statutory provisions and court  rules under which those orders were

purportedry rendered, part icularry,  Judiciary Law S9o (2) and (10) ,  22 lvycRR

s 6 9 1 . 4 ,  s 6 9 1 . 4  ( 1 )  ( 1 )  a n d  s 6 9 1 . 1 - 3  ( b )  ( 1 ) ,  " a s  w r i t t e n  a n d  a p p l i e d , , 2 .

,  Paragraph "3"  [R-24]  a l reged tha t  the  suspens ion  order  was:
"without not ice of formal charges, without a hearing, without
a  f ind ing  o f  p robab le  cause,  o r  any  o ther  

- i ind i . rg r ,

admin is t ra t i ve  o r  jud ic ia l ,  and w i thou i  anv  ju r isd ic t ion
whatsoever" (emphasis added)

and that the second Department and caseLla knew that i t  was:

" u n l a h r f u l  a n d  f r a u d u l e n t  a n d . . . r e n d e r e d  f o r  p o r i t i c a r ,
personal,  and pr ivate ul ter ior motivat ions, total ly ol ts ide the
qcope o-{ their  - iudicial /of f ic ial  dut ies ror @pla in t i f f  to  cause her
to  cease her  ac t i v i t ies  in  expos ing  jud ic ia l  cor rup t i_on. , ,  tR-24-251 (emphas is  added)

Addit ionarry,  paragraphs "4" and "9" rei terated that the suspension order
"did not ar ise out of any case or controversy pending before t thel

Second Department or Grievance Committee" and that the Second Department

was "ac t ing  in  c lear  and comple te  absence o f  ju r i sd ic t ion  and ou ts ide  i t s

jud ic ia l  func t j -ons"  tR-25-2 j  I  (emphases added) .

The aforesaid paragraphs ar l  appear in the complaint,  s

in t roduc tory  sec t ion  under  the  head ing  "Nature  o f  the  Ac t ion , ,  [R-23 ] ,

together with three paragraphs al leging that the Second Department,  s

re ta l ia t ion  had a  long h is to ry ,  go ing  back  to  1979.  As  a  resu l t  o f  such

2 The relevant statutory and
i n  P l a i n t i f f ' s  p e t i t i o n  f o r  a
Supreme Court,  which is part  of

ru le  p rov is ions  [R-343-36 j_ ]  a re  repr in ted
Wr i t  o f  Cer t io ra r i  to  the  Un i ted  Sta tes
t h i s  r e c o r d  I R - 3 0 3 - 4 3 9 ] .
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bias, a pr ior bogrus discipr inary proceedlng against her by the second

Department was transferred to the First  Department,  which dismissed i t ,

grant ing Plaint i f f  learre to seek sanct ions against her prosecutors in the

Second Depar tment  [R-25-6 :g$5-? ;  R-43:g t$7 j_ -3 ] .  Thereaf te r ,  in  re ta l ia t ion ,

the Second Department "del iberately fai led and refused to transfer any

mat te rs"  invo lv ing  p la in t i f f  and  " ta rge ted  
Iher ]  fo r  d isc ip l inary

invest igat ion and prosecut ion in a select ive, discr iminatory and invidious

m a n n e r "  [ R - 2 6 :  s 6 ;  R - 4 1 :  n 6 2 ;  R - 5 4 :  $ 1 0 5 ;  R - 6 3 :  1 1 3 7 ;  R - 7 ? :  ! 1 1 9 0 ;  R - ? 1 :

t t 6 7 ;  R - 7 7 :  9 1 9 0 1  .

The Compla in t ' s  "Fac tua l  A l legat ions"  sec t ion  par t i cu la r ized

how Defendants knowingly violated express jur isdict ional and due process

p r e r e q u i s i t e s  o f  , J u d i c i a r y  L a w  S 9 0  a n d  2 2  N Y C R R  5 6 9 1 . 4 ,  e t  s e g . r  i n

harassing Plaint i f f  wi th a barrage of new bogus discipl inary proceedings --

al l  brought ex parte and without probable cause and how Defendants

wrongful ly employed the conf ident ial i ty provision of . rudiciary Law S90 (10)

to  deny  her  any  and a I I  p roo f  as  to  the i r  ju r i sd ic t ion  and the  lawfu lness

o f  t h e i r  a c t s  [ R - 8 2 : 9 6 0 ;  s e e  R - 5 3 :  f l 1 0 4 ;  R - G l - 6 2 :  1 1 3 2 - 3 ;  R - G 5 :  1 1 1 4 6 :  R -

7 4 2  t 1 7 8 1 .  A t s o  p a r t i c u l a r i z e d  w a s  t h e  f r a u d u l e n t  m e a n s  b y  w h i c h ,

unre la ted  to  any  d isc ip l inary  p roceed ing ,  P la in t i f f ,  s  law l i cense was

suspended:  v ia  an  October  18 ,  1990 Order  o f  the  Second Depar tment  tR-3731

which directed Plaint i f f  to subnit  to a medical  examinat ion. Said order

gran ted  caser la 's  May 8 ,  1990 order  to  show cause,  pursuant  to  NycRR

569 l - .13(b)  (1 )  [R-349]  lR-42 :  1661.  The Compla in t  a l leged tha t  the  oc tober

18, 1990 order,  issued the day before Plaint i f f  was scheduled to argue the

appea l  o f  a  pub l i c  in te res t  E lec t ion  Law case3 cha l leng ing  the  po l i t i ca l

I  rne  po l i t i ca l  background and h is to ry  o f  tha t  case,  cas t racan v .
C o 1 a v i E , ^ . 1 I l 9 . " # 6 o 5 6 / 9 o , S u p r e m e C t . , A 1 b a n y C o . , o e c f = T a @
e n t e r e d  L O / L 1 / 9 O ,  p e r  K a h n , . J . )  i  L 7 3  A . D . 2 d , 9 2 4 i  f - g g f  l . r . - V . a p p .  D i v .  L E X I S
5322;  78  N-Y.2d  1 'O4I ;  1991-  N.Y.  LEXIS 4684 (NY c t  o f  Appea l " i  fgg f )  as  we l l
as i ts af termath, including Plaint i f f 's test imony befoi l  the New york State
senate , Iudiciary committee in opposit ion to the conf irmation of two



manipu la t ion  o f  s ta te  cour t  judgesh ips  [R-45:  s?g ] ,  was  no t  a  . .1awfu l

demand"  [R-49:  n89] ,  be ing  er roneous in  a t  leas t  seven mater ia l  respec ts

IR-45-6 :  l I79 ]  -  Most  mater ia l ,  and go ing  to  the  issue o f  the  second

Depar tment 's  ju r i sd ic t ion ,  h /as  i t s  fa l -se  re fe rence to  . .an  under ly ing

d isc ip r inaryproceed ing"  to  case l Ia ,s  May g ,  1990 order  to  sho\d  cause tR-

462 S79(c)  and (d ) l  .  Such miss ta tement  - -  no t  made by  Case l la  in  h is  May

8, 1990 order to Show Cause tR-42: 9681 --  wErs, thereafter,  ut i l ized by him

[R-48:  187]  when,  in  a  January  25 ,  1991 order  to  show cause,  he  moved,

p u r s u a n t  t o  2 2  N Y C R R  5 6 9 l - . 4 ( 1 )  ( I )  ( i )  [ R - 3 4 9 ] ,  t o  h a v e  P l a i n t i f f  s u s p e n d e d

for her al leged "fai lure to comply" l r i th the october 18, 1990 order,  which

she was cha l leng ing  as  eroneous and ju r isd ic t iona l l y -vo id  tR-4g-9 :  s tg5-

9 l  -  Case l la 's  be la ted  c la im there in  tha t  a  comple te ly  separa te  and

unre la ted  February  6 ,  1990 d isc ip l inary  pe t i t ion  aga ins t  p la in t i f f

cons t i tu ted  an  "under ly ing  d isc ip r inary  p roceed ing , ,  v ras  fa rse  and

f r a u d u r e n t  [ R - 4 8 - 9 :  1 1 8 7 - 8 8 r  R - 4 3 :  1 6 9 ;  R - 6 8 :  l l 1 5 g , .  R - ? 6 :  t 1 s 8 ]  a n d  o n l y

reLevant  to  a  mot ion  brought  under  569 l_ .13(c ) (1 )  tR-3501,  wh ich  h is  was no t

[ R - 4 2 :  1 6 8 ] .  T h e  C o m p l a i n t  s t a t e d  t h a t  n e i t h e r  C a s e l L a r s  M a y  g ,  1 9 9 0

order to Show Cause nor his .Tanuary 25, 1991 Order to Shohr cause al leged

they had been authorized by the Grievance Committee and that nei ther was

supported by a pet i t ion sett ing forth the charges for which her suspension

I r ras  sought  [R-422 167;  R-48:  186]  - -  a  ju r i sd ic t iona l  requ is i te  fo r  the

Second Depar tment 's  i ssuance o f  the  October  18 ,  1990 order  pursuant  to

s 6 9 l - . 1 3 ( b )  ( l - )  a n d  t h e  J u n e  1 4 ,  L 9 9 1 ,  o r d e r  p u r s u a n t  t o  s 6 9 1 . 4 ( l ) .

Notw i ths tand ing  P la in t i f f  v igorous ly  cont rover ted  Case l la rs

January  25 '  1991 order  to  Show Cause to  suspend her  fo r  a l leged . . fa iLure

to  comply"  w i th  the  oc tober  18 ,  1990 order  [R-4?-9 :  I l I82-85 ,  g9 ] ,  much as

gubernator ial-  nominees to the New York State Court  of  Appeals,  appears in
the  fo l rowing  paragraphs  o f  the  compla in t  tR-231:  sgr r - ie ;  32-3A- ,  2B-3g,
3 6 '  4 3 ,  4 5 - 5 3 ,  6 3 - 6 5 ,  ' 1 6 - ' 7 8 ,  

9 0 ,  9 8 ,  1 0 1 ,  1 0 3 ,  1 1 1 - - 1 2 5 ,  1 , 2 8 ,  l 3 L - 2 ,  ! 4 0 ' ,
1 5 3 ,  1 7 9 - 1 8 1 ,  1 9 2 - 7 9 4 .



she had controverted his May 8, 1990 order to Show cause, the second

Department suspended her,  without f indings, without reasons, and without

a hearing "wi- thin a few days" of her publ ic announcement that she would

appeal the Erect ion Law case to the New york court  of  Appears tR-49: 1901.

T h e  C o m p l a i n t  a l l e g e d  t h a t  5 6 9 1 . 4 ( 1 )  t R _ 3 4 9 1  _ _  t h e  v e r y  r u l e

under which the second Department suspended Plaint i f f  wi thout f indings and

reasons exp l i c i t l y  requ i res  f ind ings  and reasons  and tha t  the

regu i rement  o f  f ind ings  had been ar t i cu la ted  by  the  New york  cour t  o f

Appea ls  years  ear l ie r  in  Mat te r  o f  Nuey,  61  N.y .2d  513 (19g4)  tR_5281 tR_

5 1 :  1 9 4 1 .  I n  t h a t  c a s e '  N e w  Y o r k ' s  h i g h e s t  s t a t e  c o u r t  h e l d  t h a t  a n

in te r im suspens ion  order ,  w i thout  f ind ings ,  must  be  immedia te ly  vacated .

Never the less ,  the  Second Depar tment  den ied ,  w i thout  reasons ,

P l "a in t i f f ' s  immedia te  pos t -suspens ion  order  to  Show Cause fo r  vacatur

and/or modif icat ion of i ts Suspension order,  in which she even stated her

w i ] I i n g n e s s  t o  c o m p l y  w i t h  t h e  o c t o b e r  1 8 ,  1 9 9 0  o r d e r  t R - 5 2 :  I I g T - 9 g 1 .

The Compla in t  a lso  a l leged tR-62:  11341 tha t  in  7gg2 the  New

York  Cour t  o f  Appea ls  re i te ra ted  in  Mat te r  o f  Russakof f ,  72  N.y .2d  52o tR-

5291 '  the f indings reguirement --  absent which an inter im suspension order

must be immediately vacated --  and indicated the const i tut ional inf i rmity

o f  in te r im suspens ion  cour t  ru les ,  inc lud ing  those o f  the  Second

Department,  which fai l  to provide for a prompt post-suspension hearing tR-

s3r_1 .

Never the less ,  Defendants  depr ived  P la in t i f f  o f  even a  pos t -

suspension hearing as to the basis upon which she had been suspended,

without a hearing. Despite her showing that her ent i t lement to immediate

vacatur and a hearing was a fort ior i  to Russakoff 's in every respect [R-66:

tL48;  R-68:  t1591 and tha t  she  was fu r ther  en t i t l -ed  to  vacatur  by  reason

of Casel la 's " fraud, misrepresentat ion, and other unethical  pract ices,,  tR-

622 11'34),  the Second Department deni-ed, without reasons, plaint i f f ,s post-



Russako f f m o t i o n s  [ R - 6 4 :  1 1 4 3 ;  R - ? 0 :  $ 1 6 5 J

Plaint i f f  's "First  cause of Act ion For Decraratory r .Tudgment, ,

al leged that in Nuey the New York court  of  Appeals had recognized that

there is no statutory authori ty for ' inter im' suspensions,,  of  an attorney.

I t  al leged that the Second Department 's inter im suspension rules represent

unauthorized substant ive lawmaking by the court  and, addit ional ly,  are the

product of a secret process about which no information is publ ic ly

ava i lab le  IR-83-84:  t t21 '3 -276) .  The compla in t  po in ted  ou t  tha t  a l though

Judiciary Law S90(8) provides an appeal of  r ight to attorneys discipt ined

under f inal  orders [R-85' .  1{9.21,9-220),  inter imly-suspended attorneys have

no appe l la te  r igh ts .  I t  a l leged tha t  the  Second Depar tment 's  fa i lu re  to

provide a r ight of  appeal f rom i ts statutor i ly-unauthorized inter im

suspension orders meant that "the very courts that have created the rules,,

could disregard and f lout them for retal iatory and i l legi t imat.e purposes,

without check of appellate review and redress in the state court system tR-

87 292281 .

The Compla in t  a l leged tha t  a I1  P la in t i f f ' s  pos t -suspens ion

motions for leave to appeal to the New York Court of Appeals the Suspension

O r d e r  I R - 6 2 : 1 1 3 4 ;  R - 6 4 :  $ 1 4 3 ]  w e r e  d e n i e d  b y  t h e  S e c o n d  D e p a r t m e n t ,

without reasons, and that the New York Court  of  Appeals denied aII  her

requests  fo r  rev iew,  whether  by  r igh t  o r  by  reave tR-54-5 :  r10?;  R-57:

1 I L L T ;  R - 6 4 - 5 :  1 1 1 4 4 - 5 1 .  T h e  c o m p l a i n t  a r s o  a l L e g e d  t h a t  c a s e l l a ,  i n

opposing revj-ew by the New York court  of  Appeals,  had falsely claimed that

the February 6, 1-990 pet i t ion was an "underly ing discipl inary proceeding,,

lR-55 :  t lL08-91 - -  as  to  wh ich  he  prov ided no  ev ident ia ry  suppor t ,  - -  and

had argued that the uncondit ional suspension order was an unappealable
" n o n - f i n a l  i n t e r l o c u t o r y  o r d e r , ,  I R - 5 5 :  $ 1 1 0 ] .

The Complaint further al leged that Defendants thwarted

Pla in t i f f t s  a t tempt  to  ob ta in  rev iew under  cpLR Ar t i c le  ' tg  
o f  the



suspension order,  as wel l  as of separate, unrelated ex parte discipl inary

orders of the second Department authorizing three disciprinary proceedings

aEainst her -- each without compliance with expl-icit jurisdictional and due

process  prerequ is i tes  o f  , Iud ic ia ry  Law S90 and 5691.4  tR_346_3521 [R_?O-J- :

1 1 1 6 6 - 1 7 0 ;  F i - 7 2 - 4 :  t I 1 7 3 - 1 ? B ;  R - ? 5 - 6 :  S S 1 8 2 - l _ 8 4 1 .  T h e  S e c o n d  D e p a r t m e n t

re fused to  recuse i t se l f  f rom her  Ar t i c le  78  su i t  aga ins t  i t  and  to

t rans fer  the  proceed ing  to  another  ,Jud ic ia l  Depar tment  tR-25:  !1g31,  a

posit ion defended, without regar authori ty,  by i ts at torney, the New york

At to rney  Genera l  [R-74:  1 ] -781.  I t  then  gran ted  i t s  a t to rney 's  d ismissa l

motion, notwithstanding Plaint i f f  had exposed that motion as based on false

and fraudulent factual statements, unsupported by any aff idavi t  f rorn his

c l ien ts  o r  any  ev ident ia ry  showing.  such fa ]se  s ta tements  inc luded tha t

Plaint i f f 's jur isdict ional object ions could be adequately addressed in the

d isc ip l inary  p roceed ing  i t se l f ,  ra ther  than by  way o f  Ar t i c re  7g .  IR-27:

1 l - 0 ;  R - 7 1 :  1 1 ? 0 ;  R - 7 4 :  1 1 ? s l .  T h e  s e c o n d  D e p a r t m e n t r s  d i s m i s s a l  o r d e r ,

adopt ing  tha t  knowingry  fa lse  c la im [R-?5:  $1g2] ,  was  rendered by  a  f i ve-

judge panel,  three of whom had part ic ipated in every discipl inary order

wh ich  P la in t i f f ' s  Ar t i c le  78  proceed ing  sought  to  have rev iewed and a

fourth who had part ic ipated in more than half  of  the chal lenged orders tR-

7 5 :  9 1 8 4 1 .

The Compla in t  a l leged tha t  a f te r  the  Ar t i c le  7B proceed ing ,

casella and the Grievance committee continued their refusal- to substantiate

t h e i r  j u r i s d i c t i o n  I R - ? 6 - 7 8 :  $ $ ] - 8 7 - 1 9 1 ;  R - 8 0 :  g t 2 o 1 l ,  j u s t  a s  t h e y  h a d

previously,  and that Referee Galfunt and the Second Department cont inued

to refuse to adjudicate the issue, just as they had previously.  Al though

Plaint i f f  specif ical ly requested then Attorney General  Defendant Koppel l ,

to  ver i f y  th is  and the  l i t iga t ion  misconduct  o f  h is  o f f i ce  in  her  Ar t i c le

7 8  p r o c e e d i n g  I R - 7 9 :  1 1 9 6 ;  R - B o :  $ 2 0 0 r  R - 9 1 :  r x 2 0 2 - 2 o 4 ]  h e  f a i t e d  a n d

re fused to  do  so .  Notw i ths tand ing  she supp l ied  h im w i th  an  indexed and

l 0



cross- re fe renced copy  o f  the  d isc ip l inary  f i le  fo r  such purpose [R_g2:

92051 ,  he fai led to examine i t  and did not retract or correct his off ice, s

false and fraudul-ent submission to the New York court  of  Appeals opposing

i ts  rev iew o f  the  Second Depar tment 's  d ismissa l  o f  her  Ar t i c le  7g

p r o c e e d i n g  [ R - 8 2 :  1 2 0 8 ] .

As set forth in the last paragraph of the Complaint 's . .Factual

Ar legat ions"  sec t ion ,  on  May L2 ,  1995,  the  New york  cour t  o f  Appears

d ismissed P la in t i f f ' s  appea l  as  o f  r igh t  f rom the  second Depar tment 's

dismissal of her Article ?8 proceeding upon the ground that ..no substantial

cons t i tu t iona l  ques t ion"  was d i rec t l y  invo l -ved [R-g2-3 :  1209]  .

B . POST-COMPIAINI STATE PROCEEDINGS :

Af te r  f i l i ng  her  federa l  compla in t  oh  June 20 ,  !gg4 tR-221,

Plaint i f f  made a motion to the New york court  of  Appears for

reconsiderat ion of i ts denial  of  her appeal as of r ight,  combining with i t

a motion for leave to appeal IR-3261. An exhibi t  ent i t led . .Chrono1ogy,,  was

annexed there to ,  cons is t ing  o f  56-pages tR-2ot -2s61.  r t  was ,  in  essenee,

the  5O-page "Eac tua l  A l legat ions"  sec t ion  o f  p la in t i f f ,  s  a l ready  f i led

federa l -  Compla in t  [R-32-83] ,  bu t  inc luded c i ta t ion  c ross- re fe rences  to

documents in the discipl inary f i le.  Such annotated . 'Chronology,,  was

suppl ied to demonstrate that the Suspension Order and the cont inuum of

discipl inary proceedings brought against Plaint i f f  were, as al leged in her

Ar t i c le  78  papers ,  a l l  w i thout  and in  excess  o f  ju r i sd ic t ion ,  un lawfu l ,

f r a u d u r e n t ,  a n d  r e t a l i a t o r y  t R - 3 1 8 ,  f n . 4 ;  R - 3 7 9 - 3 g 6 1 .  s u c h  s h o w i n g  w a s

completely undenied and uncontroverted by Defendants tR-31-g, fn.  4,  R-3?9-

3 8 6 1 .

By  order  da ted  september  29 ,  L994 tR-11_;  R-3651,  the  New york

Cour t  o f  Appea ls  den ied ,  w i thout  reasons ,  tha t  por t ion  o f  p la in t i f f ,  s

mot ion  as  sought  recons idera t ion  o f  i t s  May 12 ,  1 ,gg4 order  d ismiss ing  her
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appeal of right, and denied for lack of finality that portion seeking leave

to appeal.  on october L4-L7, !994, Plaint i f f  serwed her Veri f ied Complaint

in this act ion upon the Defendants.a

C. T-ITE @T'RSE OF THE PROCEEDINGS BEFORE THE DISTRICT i'I,DGE:

. Defendants sought and obtained two extensions of time to answer

the  Compla in t -  The f i rs t ,  g ran ted  by  order  da ted  November  14 ,  1994 tR-

5241, extended Defendants'  t ime to answer to December 15 ,  : -gg4, modify ing

a st ipulat ion between the part ies IR-102-3]s.  The second was granted from

the bench at the December 23, 1994 status conference, at which Defendants

were represented by two Assistant Attorneys General ,  Ol iver Wil l iams and

. fay  Weins te in .

Prior to that conference, Mr. Weinstein made a let ter reguest,

da ted  December  13 ,  !994,  fo r  ex tens ion  o f  Defendants ,  t i -me to  answer  o r

move tR-1041. The pro se Plaint i f f  responded by let ter,  dated December 16,

L994 tR-7181,  de ta i l ing  fa lse  and mis lead ing  s ta tements  by  Mr .  l l l e ins te in

and complaining of his harassing and oppressive l i t igat ion tact ics, causing

a needless burden on her and the court .  She requested that the December

23, 1994 eonference be postponed sine die to await  the outcome of her

pet i t ion for a Wri- t  of  Cert iorar i  to the U.S. Supreme Court for review of

her Art ic le 78 proceeding. The Distr ict  , Iudge denied plaint i f f ,s request.

At the December 23, L994 conference, the Distr ict  , Iudge

responded to  P la in t i f f ' s  December  16 ,  Lgg l  le t te r  by  ins t ruc t ing  her  no t

to  wr i te  any  more  le t te rs  to  h im.  over  ob jec t ion  o f  p la in t i f f ,  whom the

I

to
L 2 l

5

t t to

Meanwhi le ,  P la in t i f f  p repared her  pe t i t ion
the  U.S.  Supreme Cour t  [R-303-439] ,  wh ich  was

for  a  Wr i t  o f  Cer t io ra r i
denied on May 15, l -995 tR-

extended Defendants'  t ime
added)  .

In contrast to the Order,
answer or otherwise move,,

the st ipul-at ion
I  R- ] -03 I  (emphas is
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Distr ict  Judge threatened with contempt5, he rel ieved Defendants of their

default ,  direct ing them to answer by ,January 3, 1995 and giving them unt i l

January  19 ,  1995 to  f i le  the i r  in tended d ismissa l  mot ion .  The D is t r i c t

, rudge stated that he would decide whether Plaint i f f  would be required to

respond to Defendants'  dismissaL motion and scheduled the next conference

d a t e  f o r  M a r c h  3 ,  1 9 9 5  t R - 5 2 5 1 .

Thereafter,  Mr. Weinstein sought a st ipulat ion extending his

t ime to answer unt i t  i lanuary 9, 1995, claiming that he could not draft  an

Answer because CaseIIa Ltas on vacation and "a great many of the 251 pleaded

a l J - e g a t i o n s . . . o f  t h e  c o m p l a i n t  p e r t a i n  t o  I h i m ] . . . , ,  t R - 1 0 5 1  .  p l a i n t i f f

s t ipu la ted  to  Mr .  we ins te in ,s  reques t ,  bu t  to ld  h im [R-1g0,  ras t  ! l  tha t

he  cou ld  h imse l f  ver i f y  the  t ru th  o f  the  Compla in t ,  s  a l lega t ions  by

referr ing to the "Chronology" that had been annexed to her motion for

reargument to the New York Court  of  Appeals in her Art ic le ?B proceeding

t R - 2 0 1 1 .

By  unver i f ied  Answer  da ted  . ranuary  9 ,  1995 [R-1og] ,  s igned by

Mr .  we ins te in  [R-126] ,  Defendants  co lLec t ive ly  "denI ied ] , , ,  . .den I ied ] ,  upon

information and bel ief" ,  and "dent iedl  knowledge and information suff ic ient

to  fo rm a  be l - ie f "  the  major i t y  o f  the  Compla in t ' s  a l lega t ions .  Express ly
"denied" were the Complaint 's most cr i t ical  al legat ions pertaining to the

Second Depar tment 's  genera ]  d isc ip l inary  ju r isd ic t ion  under  , Iud ic ia ry  Law

S 9 0 ( 2 )  t R - 1 0 9 2  t L 2 ;  R - l - 2 3 :  1 1 5 4 1 ,  a s  w e l l  a s  t h e  G r i e v a n c e  C o m m i t t e e ' s

g e n e r a l  d i s c i p l i n a r y  j u r i s d i c t i o n  u n d e r  s 6 9 1 . 4 ( a )  [ R - 1 0 9 :  r 1 3 ] .  A s  t o

Attorney General  Koppel l ,  Defendants denied that he was . .duly appointed,,

t o  o f f i c e r  t s s  P l a i n t i f f  a l l e g e d  t R - l ] _ O :  $ 1 ? 1 .  O v e r  a n d  a g a i n ,  a s  t o

a l legat ions  re la t ing  to  spec i f i c  documents  in  the  d isc ip l inary  f i le  o r

u There is no stenographic record of the
L994 inasmuch as  s tenographers  a re
arrangement.  Plaint i f f ,  thereafter,  arranged
and transcr ibe every court  appearance herein

proceed ings  on  December  23 ,
only present upon advance
for a stenographer to record

l R - l - 8 3 ;  R - 6 6 8 ,  R - 7 5 7 1  .
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Art ic le 78 proceeding, Defendants "denied, upon information and bel ief , ,  or
"den ied  knowledge and in fo rmat ion  su f f i c ien t  to  fo rm a  be l ie f , ,? .  Where

Defendants "denied" al legat ions of the CompLaint relat ing to documents,

none of which were before the court ,  they referred the court  to thems.

As to the pleaded non-compliance by Defendants with the expl ic i t

jur isdict ionar and due process requirements of.Tudiciary Law s90 and s691.4

et seq- [R-346-352] '  Defendants referred the court  to those provisions for

their  termse. As to the complaint 's al legat ions regarding the signi f icance

of Nuey and Russakoff ,  Defendants referred the court  to those cases for

i n t e r p r e t a t i o n  I R - 8 3 :  S 2 1 ] _ ;  R - 1 2 3 :  S 1 5 2 1 . 1 0

By Not ice  o f  Mot ion  da ted  ,January  19 ,  1995 [R-127] ,  Defendants

moved to dismiss the Complaint pursuant to Rule L2(c).  Support ing the

motion was a two-paragraph aff idavi t  f rom Mr. Weinstein, whose stated

purpose vrtas to annex copies of the unpubl ished decisions in four of the

cases ci ted in his accompanying Memorandum of t ,aw tR-1291. These included

Mason v .  Depar tmenta l  D isc ip l inary  Commi t tee ,  a  519g3 ac t ion  invo lv ing

at to rney  d isc ip l ine ,  dec ided by  the  D is t r i c t  .Tudge tR-1331.

In his accompanying Mernorandum of Law, Mr. Weinstein, not ing

that the complaint "for the purpose of this motion is assumed to be true,,,

IR- ] -441 c la imed:  (1 )  tha t  the  compla in t  a l leged tha t  p la in t i f f  had  been

suspended "during an underly ing discipl inary proceeding pending against

E S g  D e f e n d a n t s ,  A n s w e r  [ R - 1 0 g - ] _ 2 5 1 :  ! ! g 2 ,  g 7 ,  g 9 ,  9 0 ,  9 1 ,  9 3 ,  9 5 ,
97  ,  1 ,02-1 ,04 ,  111 ,  1 ,40  ,  142-3  ,  1 ,45  ,  1 -4 ' t  - I48 .  See a lso ,  1 I1 I11g ,  L32 .

Ese Defendants ,  Answer  tR-10g-1251 :  gg .2g ,  40 ,  49 ,  52 ,  6 i . ,  64 ,  70 ,  75 ,
7 7  ,  8 3 ,  9 9 ,  1 1 5 ,  1 ' 2 1 - ,  1 2 3 - L 2 6 ,  r 2 8 ,  1 3 3 - 1 3 4  ,  r 3 i .  s e e  a 1 s o ,  r r - 4 g .

e  s e e  D e f e n d a n t s '  A n s w e r  I R - ] - 0 8 - 1 2 5 1  :  1 [ 9 2 3 ,  2 7  ,  3 g ,  4 2 ,  5 3 ,  9 5 ,  1 0 4 ,1 o 7 ,  f r O -  I L 6 ,  ] � r i ,  1 5 3 ,  L s A ,  : * 5 7 ;  a l s o - $ 8 4 .

ro  As  to  P l -a in t i f  f  ' s  spec i f  i c  a I legat ion  tha t  her  s ta te  cour t  mot ionpapers had demonstrated that her r ight to vacatur of the Suspension order
I " "  g  { o r t i o r i  t o  t h a t  i n  R u s s a k o f f  [ R - 6 6 :  $ 1 4 8 ] ,  p e f e n d a n t s  ' . d e n [ i - e d ]
knowtedge or  in fo rmat ion  su- i t i c ie r r t  to  fo rm a  be l ie f -  [R-119:  l I ]_031 .

l 4



her" [R-144];  (21 that there was "no indicat ion in the complaint that [ the

jud ic ia l l  de fendants  l te re  p roceed ing  in  the  c lear  absence o f  a l I

ju r i sd ic t ion"  tR-1581;  and (3 )  tha t  p la in t i f f  had  no t  a l leged tha t

Defendants '  ac t ions  hrere  " incons is ten t  w i th  ex is t ing  1aw or . . . v io la ted

p la in t i f f ' s  rc lear ly  es tab l i shed s ta tu to ry  o r  cons t i tu t iona l  r igh ts  o f

which a reasonable person would have known., , ,  tR- j-601. rn summarizing the

complaint 's al legat ions, Mr. weinstein orni t ted the paragraphs al leging that

P la in t i f f  had  been suspended w i thout  wr i t ten  charges ,  w i thout  reasons ,

without any hearing pr ior thereto or thereafter,  and al l  paragraphs

detailing the unconstitutional and unlawful manner in which the october 1g,

1-990 order and the suspension order were procured tR-144-51. Mr. weinstein

fu r ther  omi t ted  a I I  re fe rence to  the  p leaded a l -Legat ions  o f  Defendants ,

procedural ly-violat ive, jur isdict ional ly-void, f raudulent and retal iatory

conduct.  Al though his Memorandum acknowledged that plaint i f f  was

cha l leng ing  . fud ic ia ry  Law S90 and 5691.4  e t  s€9 . ,  Mr .  ! {e ins te in  d id  no t

discuss their  jur isdict ional and due process requirements tR-1441, nor even

m e n t i o n  N u e y  I R - 5 2 8 ]  a n d  R u s s a k o f f  t R - 5 2 9 1 .

At  the  March  3 ,  1995 conference,  the  D is t r i c t  Judge,  w i thout

hearing Plaint i f f ,  announced that Defendants, dismissal motion was
"co lo rabre" ,  requ i r ing  her  to  respond w i th  oppos ing  papers  tR-1g41.

Plaint i f f  immediately protested that Defendants'  motion was fraudulent and

based on misrepresentat ions and omissions. She stated that she wished . . to

s ta r t  the  Rure  11  c rock  here  and now"  IR- j_99] ,  po in t i r rg  ou t  tha t  ten

al legat ions of her complaint asserted that there was no . ]uls lerUjg,

discipl inary proceeding" to the Suspension order,  whereas Mr. Weinstein,s

mot ion  mis represented  tha t  the  Compla in t  a l leged the  cont ra ry  tR-1g91:

P l a i n t i f f :  " - - . T h e  f i r s t  p a r a g r a p h  I o f  M r .  W e i n s t e i n r s  d i s m i s s a l  m o t i o n ]
s ta r ts  ou t  w i th  the  p ivo ta l ,  p ivo ta l  s ta tement  tha t  thg
suspens ion  arose ou t  o f  an  under ly ing  d isc ip l inary  p roceed ing
pending against me. Now, thaE-is-a-:-T6. r t  his been stated -- , ,
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,Judge:

W e i n s t e i n :

,Judge:

" rs  i t  a  I ie?  T  take  a  very  d im v iew o f  rawyers  te r l ing  meI i e s .  I s  i t  a  l i e ? , ,

" f t  i s  no t  a  I ie ,  your  Honor . , ,  (emphas is  added)

* r f  i t  i s  a  r ie ,  Ru le  11  w i l l  be  the  smal les t  sanc t ion  you
face. ,  suspens ion  o f  p rac t ic ing  in  the  cour t  w i r r  be  the  6ne
y o u  w i l l  l i k e l y  f a c e . , ,

The D is t r i c t  . rudge re fused to  address  pra in t i f f ' s  Rure  1 l -

sanc t ion  reques t  [R- ] -98-2oL l ,  de fer r ing  i t  un t i l  the  oc tober  27 ,  1995

argument on Defendants'  dismissal motion, when she would have . .1_O or 15

minutes to say whatever you want to say that is relative to the motion,, tR-

l-90, In.  41, including whether his decision as to colorabi l i ty was induced

by Mr .  Weins te in 's  mis representa t ions  tR-190,  ln .  141.  The D is t r i c t  Judge

threatened Plaint i f f  wi th contempt when she tr ied to persuade him that a
"two-minute" inquiry into the matter would dispense with the need for both

the  cour t  and her  to  be  burdened w i th  Mr .  Weins te in ,s  mot ion  tR-190-11.

The District ,rudge stated that the reason he was "deferring his ruling,, on

Rule l -1 l^tas because i t  could be imposed on plaint i f  f  f  or opposing

D e f e n d a n t s ,  d i s m i s s a l  m o t i o n l l  t R - 1 9 2 ,  l n .  2 3 1 .

rn  rea f f i rm ing  the  s tandard  o f  a  d ismissa l  mot ion  as  assuming

the truth of the al legat ions of the pleadings, the Distr ict  i ludge warned

M r .  W e i n s t e i n :

" . . . T h i s  i s  n o t  a  p l a c e  w h e r e  a n y o n e  g e t s  a  f r e e  r i d e .
whatever you do and whatever you say in my courtroom you wi lr
be asked to account for.  There wi l l  be consequences here. so
be careful  what you say in t ter be
t r u e . "  ( e m p h a s i s  a d d e d )  

-

The D is t r i c t  , rudge a l -so  sua sponte  o f fe red  Mr .  Weins te in  the

poss ib i l i t y  o f  RuLe 1 l -  sanc t ions  aga ins t  P la in t i f f  when she expressed

wil l ingness to wait  unt i l  the end of the calendar to have her further

app l ica t ion  heard  tR-1951.  Th is  app l i ca t ion  was fo r  in junc t ive  re l ie f

rr The transeript reflects that the District Judgers statement as to the
ava i lab i l i t y  o f  Ru le  11  sanc t ions  aga ins t  P la in t i f f  was  in te r jec ted  as  Mr .weinstein was inquir ing whether Defendants would be permit ted to repty ioP l a i n t i f f ' s  o p p o s i t i o n  t R - 1 9 2 ,  l n .  2 L - 5 ;  R - 1 9 3 ,  I n .  1 1 .
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against the second Department for cont lnuing to adjudicate matters

invo lv ing  P la in t i f f ,  spec i f i ca l l y ,  i t s  re fusa l  to  recuse i t se l f  f rom her

appeal in the wolstencroft case, notwithstanding eight separate allegations

of  her  51983 Compla in t  invo lved tha t  case tR-196-Z l .

The schedule set by the Distr ict  Judge at the March 3, 1995

conference was embodied in a March 6, 1995 order tR-5261. I ts introductory

reci tal  paragraph erroneously referred to Defendants, motion as one for

sunmary judgment and omit ted Ptaint i f f 's request for leave to cross-move

for  RuIe  11  sanc t ions  aga ins t  Defendants .

By  le t te r  da ted  March  28 ,  1995,  Ass is tan t  A t to rney  cenera l  Amy

Abramowitz advised, without explanat ion, that the defense had been . .re-

assigned" to her [R-168a].  Plaint i f f  thereafter gave Ms. Abramowitz not ice

of the sanct ionable conduct of her predecessor and, by hand-del ivered

Ie t te r  da ted  l {ay  25 ,  1995 [R-1?8] ,  iden t i f ied  the  ten  spec i f i c  paragraphs

in her Complaint that al leged that there was no "underly ing discipl inary

p r o c e e d i n g "  t o  h e r  s u s p e n s i o n  t R - 4 2 - 3 :  s s 6 7 - 6 9 ;  R - 4 5 - 6 2  ! 7 9 ( a ) - ( e ) ;  R - 4 7 :

1 I 8 3 ;  R - 4 8 - 9 :  ! 1 8 7 - 8 8 ;  R - 5 2 :  $ 9 9 ;  R - 5 5 :  I I 1 O 8 - 1 0 9 1 .  T o  p e r m i t  M s .

Abramowitz to ver i fy the truth of that ten-t imes repeated al legat ion, as

wel l  as the Complaint 's other al legat ions, Plaint i f f  annexed the annotated
"Chrono logy"  f rom her  Ar t i c le  ?8  proceed ing  [R-201] ,  c ross- re fe renced to

documents  in  Defendants '  possess ion ,  cus tody ,  o r  con t ro l .  Add i t iona l l y ,

she annexed a paragraph-by-paragraph 3?-page . 'cr i t ique,,  of  Defendants,

Answer demonstrat ing that more than 150 pleaded denials in their  Answer

w e r e  f a l s e  a n d  i n  b a d  f a i t h  [ R - 2 7 5 - 3 0 2 ] .  P l a i n t i f f  r e q u e s t e d  t h a t

Defendants'  dismissal-  motion and Answer be withdrawn, warning that i f  they

were not,  she woul-d include a sanct ions motion with her opposit ion papers.

P la in t i f f  fu r ther  annexed a  copy  o f  the  March  3 ,  L995 t ranscr ip t  o f  the

cour t  sess ion ,  re fe r r ing  spec i f i ca l l y  to  the  D is t r i c t  Judge 's  s ta tements

as  to  the  consequences  o f  lawyers  ty ing .
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Plaint i f f  received no response to her t" Iay 25, 1995 let ter tR-

1781.  consequent ly ,  in  oppos ing  Defendants '  d ismissa l  mot ion ,  p la in t i f f

incorporated her sanct ions request tR-1271 --  appending her let ter as

Exh ib i t  \ \1 "  to  her  suppor t ing  a f f idav i t  IR-172,  17g]  .  p ra in t i f f ,  s

Memorandun of Law argued that Defendants'  dismissal motion was fr ivol-ous

and fraudulent [R-465-6] and that their  defenses of El-eventh Amendment,

Rooker-Feldman, col lateral  estopper,  abstent ion, and immunity hrere

predicated upon misrepresentat ion of the complaint tR-463-4; 47g-goi 4g3-51

and of control l ing law, including the very cases on which they rel ied tR-

4 7 0 - 4 8 6 1 .

Based thereon,  P la in t i f f  reques ted  tha t  Defendants '  d is tn issa l

motion be converted under Rule 12 (c) into one for summary judgment in her

favor  [R-1?2-3 ]  '  s ince  there  was no t  on ly  "no  genu ine  issue o f  fac t , ,  tR-

173:  9201,  bu t  no  " i ssue o f  law genu ine ly  ra ised , , .  she  po in ted  ou t  tha t

Defendants had fai led to advance any interpretat ion contrary to the plain

meaning of the expl ic i t  statutory and rule provisions under which the

d isc ip l inary  o rders  aga ins t  her  purpor ted  to  be  issued and had fa i led  to

deny  or  d ispu te  the  cont ro l l ing  au thor i ty  o f  Nuey IR-1?3 z  t2 r l .  She

annexed a copy of her Pet i t ion for a wri t  of  cert iorar i  to the U.S. Supreme

court  for review of her Art ic le 7g proceeding, rely ing upon the J_egar

authori ty and argument therein as to the unconst i tut ional i ty of  New york, s

a t to rney  d isc ip l inary  law,  as  wr i t ten  and as  app l ied  tR-304,  R-32 6-3421.

pra in t i f f  a rso  submi t ted  a  Rure  3  (s )  s ta tement  [R-454] ,

repeat ing ,  rea l leg ing ,  and re i te ra t ing  the  mater ia l  a l lega t ions  o f  her

compla in t  and spec i f i ca l l y  de l ineat ing  the  respec ts  in  wh ich  the  oc tober

18 '  1990 order  and Suspens ion  order  v rere  ju r isd ic t iona l l y  vo id ,

p rocedura l l y  v io la t i ve ,  and f raudu l_ent  [R-455-459:  S4]  .

The D is t r i c t  Judge 's  response to  rece ip t  o f  p la in t i f f ,  s

submiss ion  was a  two-sentence le t te r ,  da ted  June 26 ,  Lgg5 tR-7231,  s ta t ing
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that her "cont inued cal l inq" had "disrupted" the court ts secretary and that
"a11 further communications with the court must.be in writing,,. By retter

da ted  ' ru ly  26 ,  1996 tR-7241,  P la in t i f f  p ro tes ted  such requ i rement  as

onerous ,  p re jud ic ia l ,  and who l ry  unwar ran ted  by  the  fac ts  and

c i rcumstances ,  de ta i led  in  2 -L /2  pages.  p la in t i f f  a lso  reques ted  a  p re_

motion conference to present an order to show cause for prel iminary

rnjunct ion, with a temporary restraining order for vacatur of the

suspension order. she noted that the date by which Defendants were to have

opposed her summary judgment motion, July 14, 1gg5, had passed and that

under  Ru le  56  she was en t i t led  to  summary  judgment  in  her  favor  tR-?241.

By  re t te r  da ted  August  3 ,  1995 lR-727 'J ,  the  D is t r i c t  Judge,

through his taw c]erk, did not deny or dispute the factual reci tat ion set

fo r th  in  P la in t i f f ' s  .Tu ly  26 ,  1995 le t te r  IR-7241.  However ,  he  adv ised

that his "order proscr ibing oral  communicat ions with this chambers st i l l

stands in effect" and that a pre-motion conference be arranged as per the

court 's individual rules12. Several  weeks later,  Chambers provided

Plaint i f f  wi th a September 22, 1995 court  date to present her order to Show

Cause fo r  a  Pre l im inary  In junc t ion  w i th  TRO.

The day  a f te r  P la in t i f f  faxed a  September  L2 ,  1995 le t te r  to

Ms-  Abramowi tz  [R-?08]  '  no t i f y ing  her  o f  the  upcoming September  22 ,  1995

cour t  da te ,  Mr .  Weins te in  adv ised tha t  he  was "now. . .ass igned to  represent

I the ]  S ta te  de fendants"  tR-?091 and re lues ted  an  ex tens ion  un t i l  oc tober

72,  1995 to  respond to  what  he  re fe r red  to  as  p la in t i f f ,  s  "c ross-mot ion , ,

fo r  sunrmary  judgment  IR-710] .  Mr .  we ins te in  cLa imed tha t  Defendants ,

deadl ine to respond was september 20, L995 and requested the Distr ict  Judge

so-order the extension, providing a signature l ine in his hand-del ivered

l e t t e r  [ R - 7 1 ] - 1 .  M r .  w e i n s t e i n  s e n t  p L a i n t i f f , s  c o p y  t o  h e r  b y  r e g u r a r

12  The cour t ' s  ind iv idua l  ru les  exp l i c i t l y  permi t  par t ies  seek ing  topresent  o rders  to  show Cause and o ther  emergency  re l ie f  to  o . i f t y
communicate with Chambers.
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m a i I 1 3 .

By le t te r  to  the  D is t r i c t  .Tudge,  da ted  September  1g ,  1995 tR-

7 t21 ,  P la in t i f f  p ro tes ted  Mr .  we ins te in 's  cont inued l i t iga t ion  misconduct ,

de ta i l ing  tha t  h is  ex tens ion  reques t  was  based on  fa ]se  and mis lead ing

statements- she pointed out that she had not made a . .cross-motion, '  for

sunmary judgrment and that Defendants' deadline to respond to her papers lras

'Ju ly  14 '  1995 [R-713] .  The nex t  day ,  sep tember  19 ,  1995,  p la in t i f f  wro te

a second let ter to the Distr ict  ,Judge [R-728],  this t ime detai l ing his law

clerk's abusive treatment of her when she telephoned the previous day.

P la in t i f f  add i t iona l l y  ob jec ted  to  the  fac t  tha t  the  cour t  had fu r ther

delayed the september 22, 1995 date for presentment of her prel iminary

In junc t ion /TRo order  to  Show cause to  September  28 ,  1995,  and done so

without communicating with her, the moving party, with a right to be heard

in opposit ion, but,  rather,  with Mr. weinstein, who relayed i t  to plaint i f f

t R - 7 2 e 1 .

On September  26 ,  1995,  P la in t i f f  p rov ided the  D is t r i c t  , Judge

with an advance copy of her Prel iminary Injunct ion/TRo order to Show Cause

[R-488]  where in  she sought  to  en jo in  the  second Depar tment rs  cont inued

enforcement  o f  the  Suspens j -on  Order  [R-499-506] ,  to  en jo in  the  Second

Department from cont inuing to adjudicate cases in which she was involved

IR-506-5L2] ,  and such o ther  and fu r ther  re l ie f  as  jus t  and proper ,

including such steps as reguired to vacate her suspension in the southern

Dis t r i c t  Cour t ,  i ssued,  w i thout  a  hear ing ,  in  v io la t ion  o f  i t s  Rute  4  IR-

502-3  z  fn -7 ;  R-9031 .  Her  suppor t ing  a f f idav i t  de ta i led  the  procedura l

h is to ry  o f  the  case,  demonst ra t ing  tha t ,  as  a  mat te r  o f  law,  Defendants ,

f raudu len t  d ismissa l  mot ion  had to  be  den ied ,  w i th  sanc t ions ,  and tha t

P la in t i f f ' s  unopposed summary  judgment  reques t  had to  be  gran ted  tR-493-

13 This tact ic,  employed
l i t iga t ion ,  was  ob jec ted  to  by
to  the  cour t  [R-71_8]  .

by  Mr .  Weins te in  a t  the  ou tse t  o f  the
Pla in t i f f  in  her  December  16 ,  1_gg4 le t te r
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4971.  Add i t iona l l y ,  P la in t i f f  submi t ted  a  Memorandum o f  Law tR-6101,

which, in addit ion to discussing the legal standards for in junct ive rel ief ,

reviewed the sal ient facts of the case and i ts posture.

'  Never the less ,  a t  the  September  28 ,  1995 presentment  [R-66g] ,

the Distr ict  , .Tudge purported not to know the most basic facts about the

pos ture  o f  the  case and P la in t i f f ' s  suspens ion ,  € .9 . ,  tha t  the  suspens ion

d id  no t  res t  on  any  charges  re la t ing  there to  tR-6701;  tha t  p la in t i f f  had

not  been a f fo rded any  hear ing  as  to  the  bas is  o f  the  suspens ion ,  e i ther

before or since [R-670, R-6?5];  that the judicial  Defendants had issued the

suspens ion  and when [R-670-1 ] ;  tha t  p la in t i f f  had  a t tempted ro  appea l  her

suspension to the New york court  of  Appeals tR-6?2-31 and had f i red a

Pet i t ion  fo r  a  wr i t  o f  cer t io ra r i  in  the  u .s .  supreme cour t  tR-6731.

The D is t r i c t  Judge 's  on ly  reac t ion  to  P la in t i f f ,  s  o ra l

reci tat ion of due process and equal protect ion violat ions of her r ights by

the state Defendants and the retal iatory pol i t ical  context of  her

suspension lr tas to respond that what was at issue was review of state court

dec is ions  and tha t  lower  federa l  cour ts  lack  sub jec t  mat te r  ju r i sd ic t ion

to do so, even where a complaint al leges corrupt ion by state judges [R-676,

I n .  1 8 1 .

Mr. $leinstein presented no argument in opposit ion to

Plaint i f f 's Prel iminary Injunct ion/TRo order to Show Cause, other than to

adopt  the  D is t r i c t  Judge 's  s ta tement  tha t  P la in t i f f ,  s  so le  remedy was in

the U.s- Supreme Court [R-681, In.  2J. The Distr ict  .Tudge then sua sponte

raised abstent ion and laches defenses. to the Complaint l {  and refused to

s ign  P la in t i f f ' s  Pre l im inary  In junc t ion /TRo Order  to  Show cause or  to

11 P la in t i f f  responded by  po in t ing  ou t  the  inapp l icab i l i t y  o f  . . laches , ,
lR-6891 - -  wh ich  had no t  been ra ised by  oe fendan is  and tha t  she  had
already rebutted the defense of "abstent ion" in her Memorandum of Law in
opposit ion to Defendants'  dismissal-  motion, a copy of which ihe handed up
t o  t h e  c o u r t  [ R - 6 8 7 - 8 ] .
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requ i re  Defendants  to  respond to  i t  tR-7001 .  A t  p la in t i f f ' s  regues t ,  he

defer red  ru r ing  on  i t  un t i r  the  oc tober  2 i ,  L995 argument  [R-696,  rn .  16 ] ,

s ta t inq  tha t  on  such da te  the  issue wourd  be  . .moot -  
[R-?01,  rn .  9 ] .

AJ- though in i t ia l l y  s ta t ing  tha t  p la in t i f f ,  s  c la im tha t

Defendants had failed to timely respond to her summary judgrment application

appeared to be "a meri tor ious argument" lR-682f,  the Distr ict  ,Judge

rel ieved Defendants of their  default ,  without a formal motion. He did so

based upon a combinat ion of misrepresentat ions by Mr. Weinstein and his own

speculat ion as to which Mr. I r le instein had made no claimls. Ignoring

P l a i n t i f f ' s  p r o t e s t s ,  t h e  D i s t r i c t . T u d g e  r e f u s e d  t o  p u t  M r .  W e i n s t e i n . . o n

the stand" [R-28] and gave him unt i l  october 6, 1-995 to f i le his opposit ion

papers. The Distr ict  ,Judge also threatened Plaint i f f  wi th contempt when

she tr ied to explain that her request for sunmary judgment rel ief  was not

by way of a cross-motion, but by the conversion authorized by RuIe L2 tR-

6 9 8 - 7 0 0 1  1 6 .

On October  26 ,  1995,  less  than two weeks  a f te r  p la in t i f f ' s

rece ip t  o f  the  september  28 ,  1995 s tenograph ic  t ranscr ip t  tR-7601,  she

hand-delivered to Chambers an order to Show Cause for the District .Tudge's

r e c u s a l ,  p u r s u a n t  t o  2 8  U . S . C .  5 1 4 4  a n d  5 4 5 5  [ R - 6 4 3 ] 1 ? .  H e r  s u p p o r t i n g

15 The D is t r i c t  Judge took  the  pos i t ion  tha t  because p la in t i f f  had
tel-ephoned his law clerk on June 15, 1995 to inquire about an extension of
t ime to  August  20 ,1995,  there fore  the  At to rney  Genera l  wou ld  have beenjust i f ied in bel i -eving that he had unt i l  septembe-r 20, 1995 for opposit ion
papers '  no tw i ths tand ing  P la in t i f f  had  t ime ly  f i led .  The o is t r i c t  Juag;
made no inqu i ry  as  to  i f  and  when the  At to rney  cenera l ' s  o f f i ce . "q , r i rJJ
such be l ie f  and den ied  P la in t i f f ' s  reques t  to  inqu i re  on  the  sub jec t  tR-6e4-61 .

t6  In i t ia l l :Y ,  the  D is t r i c t  Judge expressed the  er roneous be l ie f  tha t
Defendants had f i red for summary judg,rnent [R-691, ]_n. 231 and, thereafter,
erroneously bel ieved that they had f i led a response to plaint j - f f  ' "  "r*- iyj u d g m e n t  r e q u e s t  I R - 6 8 2 ,  I n .  4 ] .  E v e n  a f t e r  P l a i n t i f f  e x p l a i n e d  s h e  h a d
not made a cross-motion, the Distr ict  . rudge cont inued tb refer to her
request  fo r  summary  judgment  as  a  "c ross-mot ion , ,  

tR-G93-4 ;  R-69g-91.

t7 unbeknownst to Plaint i f f  when she f i l -ed her october 26, l -995 recusal
o rder  to  show Cause [R-643]  was tha t  the  Cour t  had issued an  oc tober  3 ,
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aff idawit  al teged a "pemasive personal bias- by the Distr ict  Judge and

tha t  h is  " impar t ia l i t y  migh t  reasonabry  be  ques t ioned, ,  IR-645,  !2 ] ,

describing the District ,rudge's behavior on september 28, 1995 as the ..most

recent manifestat ion of this l  gr ievously wrongful  judicial  conduct ' ,  fR-G472

I5 l .  rn  par t i cu la r ,  i t  showed,  by  the  D is t r i c t ,Judge 's  own dec is ion  in

Mason v .  Depar tmenta l  D isc ip l inary  commi t tee  tR-704,  R-1331,  tha t  he  had

misrepresented the law regarding federal  court  subject natter Jur isdict ion

and the appl icabi l i ty of  abstent ion tR-653-71 and further that the Distr ict

,Judge had wrongfu l l y  re l ieved Defendants  o f  the i r  de fau l t  IR-661-666] .

rn  the  meant ime,  Defendants  had f i red ,  on  oc tober  6 ,  1995,

their  papers in opposit ion tR-6261 to Plaint i f f 's sunmary judgment request,

consist ing of a Statement in opposit ion to her Rule 3 (g) Statement,  an 2-

L/4 page aff idavi t  f rom Casel la,  and a 2-L/2 page Memorandum of Law. The

introductory paragraph to Defendants'  unsrrorn Statement in opposit ion to

P la in t i f f ' s  RuIe  3  (g )  S ta tement  asser ted  tha t  the i r  d ismissa l  mot ion  was
"disposit ive",  but i f  denied, that "defendants reserve the r ight to move

for  summary  judgment  a t  a  fu tu re  t ime, ,  tR-6261.  The 2-L /4  pa9e,  g_

paragraph aff idavi t  of  caserla did not deny or dispute any of the

al legat ions of Plaint i f f 's comptaint tR-231 or her RuIe 3 (g) Statement tR-

4541, nor deny or dispute any of the record references in her . .Chronology,,

[R-201] or "Cri t igue" 
[R-275] showing that Defendants, Answer was knowingly

false in i ts responses to more than 150 al legat ions of the Complaint.  Mr.

weinstein's Memorandum of Law ci ted no law and was devoted exclusively to

the sanct ions issue [R-639].  Without denying or disput ing that the Answer

h las  knowing ly  fa lse  in  i t s  responses  and tha t  h is  d ismissa l  mot ion  was

1995 order [R-62-4],  purportedly based on the september 28, 1995 . .pre-tr ia l
conference".  The Distr ict  Judge's order,  not ieceived by plaint i f f  unt i i
oc tober  30 ,  1995 - - .  hav ing  been sent  in  an  enve lope b6ar ing  an  oc tober
28th  pos tmark  mis represented  the  mot ions  be fore  h im.  ne fer r ing  to
Plaint i f f  and Defendants as having each f i led "cross-motions,,  for surniraryjudgment ,  the  D is t r i c t  Judge descr ibed Defendants  as  w ish ing  to  . ' f i l e  arep ly "  to  P la in t i f f rs  . . c ross-mot ion , ,  fo r  summary  judgment .

23



based on aff i rmatiwe misrepresentat ions of the complaint,  s al- legat ions and

raw, he claimed that i t  had been "a reasonable inference,,  on his part  that

P la in t i f f  had  been suspended dur ing  "an  under ly inq  d isc ip l inary

proceed ing" .

A t  the  ou tse t  o f  the  oc tober  27 ,  1995 orar  a rgument  [R_?sgJ ,

the Distr ict  Judge sunmari ly announced that plaint i f f  had . . f ive minutes,,

to argue her recusal motion and refused to accept her supporting Memorandum

o f  L a w  [ R - 7 3 0 - 3 1 t e -  H e  t h e n  t i m e d  h e r  p r e s e n t a t i o n  t R - 7 5 9 ,  R - 2 6 1 ,  R - ? 6 2 ] .

A f te r  Mr .  we ins te in  dec l ined to  respond tR-7621,  the  D is t r i c t  . rudge,

w i thout  s ign ing  P la in t i f f ' s  unopposed recusa l  o rder  to  show cause,  den ied

i t  under  bo th  5144 and 5455 tR-?641 as  un t ime ly  and insu f f i c ien t  because

the bias al leged was not extrajudicial ,  but related to the Distr ict  Judge,s

conduct  in  the  proceed ing  tR-?641

The Distr ict  ,Judge then calIed upon Mr. Weinstein to proceed

with argument on Defendants'  dismissal motion, inter ject ing tr . ro quest ions

l R - 7 6 7 - ? 7 0 1 :

Judge:

Weins te in :

Judge :

W e i n s t e i n :

' - . . .she says that you brought on a motion for judgment on
the pleadings and therefore everything she says must be
taken,  as  t rue ,  incJ-ud ing  her  a r legat i -ons  (a )  tha t  th is
inter i ln.  suspension order was not plr t  ot  t t re unJerrf f i
a isc ip  lUy  tha t  the  cour rs  ac ted
W.  she says  tha t  s@
You brought a motion for judgment on the preadi igs. Let
us take that as true. That is the f i rst  thing you have
t o  r e s p o n d  t o . . . , ,  ( e m p h a s i s  a d d e d )

"F i rs t  o f  a r r ,  le t  me respond to  your  f i rs t  ques t ion .  r
be ] is .ye . in "my_ pepers . . r  do  _s la te  tha t  her  suspens ion- . i " "E
rn  an  , rd" r l t rng ,  d i " . " ip

'Bu t  she  a l leges  i t  d idn ' t .  There fore ,  she  says ,  r  have
to  take  tha t  as  t rue . , ,

"we l1 ,  the  s tandard  fo r  ad jud ica t ing  th is  par t i curar
mot ion ,  o f  course ,  i s  to  assume tha t  her  a l regat ions  in

18 The Distr ict  Judge did not respond to plaint i f f 's statement that shehad rel ied on information provided uy nis secretary that papers on an order
to  show cause were  no t  requ i red  in  advance o f  p resentment  [R-75g,  In .15 ] .

24



. fudge:

her  compla in t  a re  t rue .o

"I  have to assume i t  was
proceed ing .  That  i s  what

of  the d isc ip l inary
. I - f  you  had brought
rt  wou]d have been

not part
she  sa id .

on a motion for sunmar udqment
d i f f e r e n t ,  b u t  y o u  d i d n ' t . "  ( emphas i s  added )

Weins te in : "Number one,  r  don ' t  know what  poss ib le  d i f ference i t
courd make; number two, r  have a document which this
9our t  ca !  take  jud ic ia l  n
Second Depar tment  has  ca l l i t  an  under ly ln
p r o c e e d i n g . "  I O c t o b e r  1 8 ,  f g g O  O r @

Judge : which  is  nore  bas ic .
her  papers ,  in  any

procedures  genera l l y ,
procedures insofar as

W e i n s t e i n :

'Judge:

Weins te in :

.Tudge:

W e i n s t e i n :

,Judge:

" .  .  . S h e  s a i d  s h e
statutes provide

Mr .  Weins te in  p rov ided

"Let ' s  ge t  to  the  second ques t ion ,
Does she make any  cha l lenge in
al legat ion in her complaint,  io the
or does she only complain about the
t h e y  a p p l y  t o  h e r  i n  h e r  c a s e ? .  .  .

Does_ she aI lege in .her complaint anything that wourd
charlenge the systemwide procedure" used uy ine Apperrate
Div is ion? - -  because under  the  Rooker  and r .e ]dmai r  cases ,
that is the one area where tne-EFrict cErts do have
sub jec t  mat te r  ju r i sd ic t ion .

. . .My ques t ion  is :  rs  there  any th ing  in  her  compra in t
tha t  a l leges  tha t? , ,

i i 'U . t i . . r .  she  s ta tes  in  her  compla in t ,  tha t  i t  i s  a
c h a l l e n g e  b o t h  f a c i a l l y  a n d  a s  a p p l i e d . , , -

"r  have jur isdict ion to resolve the matter generical ly,
d o n ' t  f ? "

" Y e s ,  y o u  d o . "

)9"t ,  vg" "T? . Iovins for iudqment on the pleadi . '(

" I  am sorry.  I  bel ieve you don,t .  f  bel iev'e you donrt . , ,
"Rooker and Fel_dman say I  do., ,

After tel l ing Mr. weinstein that his dismissal papers were onot

te r r ib ly  ed i fy ing"  and "no t  te r r ib ly  spec i f i c , ,  as  to  wh ich  c la ims he  was

contend ing  shou ld  be  d ismissed fo r  lack  o f  sub jec t  ju r i sd ic t ion  and wh ich

f o r  r e s  j u d i c a t a  a n d  c o l r a t e r a r  e s t o p p e l  I R - 7 7 ] - ,  l n .  4 ,  r n .  1 g l ,  t h e

Dis t r i c t  . fudge asked IR-77]_ ,  1n .  24)  z

was depr ived  o f  a  hear ing .
fo r  no  hear ing?, ,

Do the

no answer  and,  therea f ie r ,  dec l ined to
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d iscuss  "what  the  s ta te  d isc ip l inary  ruLes  say"

expressly stated that his argument was . .without

judgrnent  mot ion"  tR-?83,  1n .  251.

Judge:

P l a i n t i f f :

Judge:

P l a i n t i f f :

,Judge:

P l a i n t i f f :

[ R - 7 8 3 ,  I n .  7 J .  H e  a l s o

reverting to a sunmary

I {hen the Distr ict  Judge turned to Plaint i f f ,  he told her that

the two ini t ia l  quest ions he had asked Mr. Weinstein were . . the only two

quest ions [he was] interested in" tF.-7721. Plaint i f f  thereupon protested

Mr .  we ins te in 's  l i t i ga t ion  misconduct  in  connect ion  therewi th :

P l a i n t i f f : " . . . d e f e n d a n t s ,  c a s e ,  a s  p r e s e n t e d  b y  M r .  W e i n s t e i n ,  i s
a  comple te  sham and res ts  on  r ies ,  mis representa t ions ,
and ou t r igh t  per ju ry .  r t  has  been re i te r l ted  today  tb ;Mr .  we ins te in l  tha t  th is  suspens ion  arose ou t  o f  an
under ly ing  proceed ing .  Mr .  we ins te in  was warned a t  the
court appearance in March that he woul_d have to document
h is  fac ts  re l -a t i ve  to  tha t  mis representa t ion ,  because r
objected and said the Rule 11 clock is running as of now.
r have fu1ly documented that the suspension oid"r did not
have any  charges ,  no  pe t i t ion ,  no  h ia r ing ,  no  f ind ings . , ;

"Was i t  par t  o f  the  or ig ina l  p roceed ing?, ,

"No.  The answer  i s  no t .on ly  a l reged bu t  documented by
the summary judgment motion that is before your Honor. , ,

"r  don' t  have a summary judgment motion in front of  me., ,
" I  beg your pardon?,,

" I  have your motion for strmmary judgment,  not his.r ,

" Y e s .  A n d  h e  i s  s u p p o s e d  t o  r e s p o n d .  H i s  r e s p o n s e . . . i s
wor th less  because i t  i s  sham. , ,

The Distr ict  . Iudge afforded Plaint i f f  no opportunity to argue

her ent i t lement to summary judgment and sanct ions tR-?85-61 and, ini t ia l ly,

did not permit  her to submit her aff idavi t ,  dated october 27, 1995 [R-234],

wh ich  sought  fu r ther  sanc t ions  under  Ru le  56  (s )  aga ins t  Defendants  fo r

case l l -a 's  bad- fa i th  a f f idav i t .  P la in t i f f , s  conc lud ing  words  were  to

re i te ra te  her  sanc t ion  reques t  tR-7891 a f te r  Mr .  we ins te in  c ]a imed tha t

because the  second Depar tment 's  oc tober  18 ,  1990 order  re fe r red  to  an
"under ry ing  d isc ip r inary  p roceed ing , , ,  such under ly ing  d isc ip r inary

proceed ing  ex is ted  in  fac t ,  and tha t  because the  February  6 ,  1990

proceeding preceded the october 18, 1990 order,  i t  r^ras the . 'underly ing
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proceeding" [R-781-2].  The Distr lct  , rudge himself  rejected such claims by

M r .  W e i n s t e i n  I R - 7 8 2 ] .

the District Judge erroneously

(1)  re fe r r ing  to  Defendants ,

motion for judgrment on the preadings as one for sunmary judgment ,  (2,)

re fe r r ing  to  P la in t i f f ' s  app l i ca t ion  fo r  summary  judgment  as  a  c ross-

mot ion ;  and (3 )  omi t t ing  any  re fe rence to  p ra in t i f f rs  sanc t ions  regues t .

The Order  then d i rec ted  tha t  p la in t i f f :

"submit to the Court  copies of al l  documents f i led in state
cour t  p roceed ings  re ra t ing  to  compra in ts  f i led  aga ins t
p l a i n t i f f  p r o _ s e ,  t h e  s u s p e n s i o n  o f  p l a i n t i f f  p r o  s e ' s  r i c e n s e
to  prac t ice  law and the  cons t i tu t iona l i t y  o f :n -e l roceed ings
t h e r e i n ,  o n  o r  b e f o r e  J a n u a r y  2 ,  l - 9 9 6 . . . .  I R _ 7 9 4 ]

By  le t te r  da ted  December  2? ,  19951e IR-790] ,  p la in t i f f  ob jec ted

that the aforesaid errors and omissions in the November 9, 1995 order were

mater ia l  and po ten t ia l l y  p re jud ic ia l  to  her  r igh ts  and reminded the

District ,rudge of her prior attempts to correct him as to the nature of the

s u b m i s s i o n s  b e f o r e  h i m  t R - T g l - l  [ s e e  a l s o  f n .  1 6  i n f r a . ] .

P la in t i f f  exp l i c i t l y  s ta ted  tha t  she  was . .no t  adverse  to

fu rn ish ing  a  copy  o f  the  s ta te  cour t  d isc ip l inary  f i le , , ,  bu t  w ished

c la r i f i ca t ion  as  to  the  purpose and lega l  au thor i ty  fo r  the  D is t r i c t

Judge 's  sua sponte  d i rec t ion  tha t  she  do  so  tR-?g21.  she s ta ted  tha t  the

requested documents were not required for adjudicat ion of any issue and

that i f  Defendants'  dismissal-  motion raised extraneous issues which could

not be adjudicated on the submitted motion papers, i t  had to be denied as

a  mat te r  o f  law s ince

By Order dated November 9, 1995,

rec i ted  the  pos ture  o f  the  case,  in te r  a l ia :

re The November g, 1995
December  1 l th  IR-790] ,  hav ing
7 ,  1 - 9 9 5  p o s t - m a r k  I R - 7 9 5 ]  .

* [i] t is the movant who has the burden of supporting his motion
wi th  such subs tan t ia t ing  documents  as  * "y  r .  appropr ia te ,  and
defendants  have fa i led  to  meet  tha t  burd6n. , ,  tn_Zg i l

Order was not received by plaint i f f  unt i l
been sent  in  an  enve lope bear ing  a  December
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Plaint i f f  pointed out there had been *8 evident iary or

test imonial  opposit ion" to her summary judgment appl icat ion. As to her

unsigned Preliminary rnjunction/TRo order to show cause, she reiterated the

d ispos i t i ve  dec is iona l  law o f  Nuey and Russakof f ,  as  we l l  as  the  second

Departmentt  s own court  rule under which she was suspended, requir ing

f indings and reasons tR-7921. Neither the Distr ict  ,Judge nor Mr. Weinstein

r e s p o n d e d  t o  P l a i n t i f f ' s  D e c e m b e r  2 7 , 1 9 9 5  l e t t e r  t R - z 9 o l .

By  le t te r  da ted  February  9 ,  L996 [R-797] ,  p la in t i f f  aga in  wro te

the Distr ict  ,Judge, rei terat ing her request for c lar i f icat ion and guidance

and repor t ing  the  i r reparab le  in ju ry  she was su f fe r ing  by  reason o f  h is

fai lure to adjudicate her prel iminary Injunct ion/TRO Order to Show Cause.

B y  r e t t e r  d a t e d  F e b r u a r y  2 3 ,  ! 9 9 6  t R - 8 0 0 1 ,  p l a i n t i f f  a g a i n

wrote the Distr ict  Judge, contrast ing his fai lure to respond to her

December  27 ,  1995 and February  9 ,  1996 le t te rs ,  seek ing  c la r i f i ca t ion  o f

his November 9, 1995 facially-erroneous order, with his Chamber,s immediate

response to Mr. Weinstein, who --  fol lowing receipt of  her February 9, 1996

letter --  hlas able to immediately obtain a var iety of dates to present a

Rure  41  (b )  sanc t ion  mot ion  aga ins t  p la in t i f f  fo r  a l reged ly  . .no t

coopera t ing"  w i th  h is  November  9 ,  1995 order  and,  therea f te r ,  permiss ion

to  f i le  same wi thout  a  p re-mot ion  conference.  p la in t i f f  aga in  re fe r red

to the " i rreparable prejudice" caused her by the Distr ict  Judge, s inact ion

on her Prel iminary fnjunct ion/TRo Order to Show Cause and requested that

i f  i t  were not to be granted, her let ter be accepted as a renewar of her

motion ' for the Distr ict  .Tudge, s recusal .

on  February  26 ,  L996,  the  D is t r i c t  Judge 's  appo in tments

secretary telephoned to apprise Plaint i f f  that the court  would give her

f ive days to make any motion she wished to make. The appointments

secre tary  d id  no t  know whether  Mr .  Weins te in  was a lso  so  l im i ted  in

connect ion with making his intended Rul-e 41 sanct ions motion. Thereafter,
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she informed Pl-aint i f f  that the Distr ict  Judge was giving both sides unt i l

March  8 '  1996 to  make the i r  mot ions .  When P la in t i f f  to ld  her  tha t  a

response from the District Judge to her unanshrered letters '.could obviate

motions by both sides",  the appointments secretary stated that ' . the Court

only answers let ters i t  deems rworthy of responser, , .  This was reci ted by

P la in t i f f  to  the  D is t r i c t  . Iudge in  a  le t te r  da ted  March  5 ,  L996 [R-g53] ,

a copy of which she sent to Chief ,Judge of the Southern Distr ict ,  . rudge

. f o h n  G r i e s a  I R - 8 5 5 ] .  I n  p e r t i n e n t  p a r t ,  i t  s t a t e d :

"r f  this court  ser iousry views my December 27, Lggs, February
9 ,  t996,  and February  23 ' ,  L996 le l te rs  to  th is  cour t  - -  and my
pending order to show cause for a prel_iminary rnjunct ion, f i red
on september 26, L995 --  to be .unworthy of iesponser,  then the
on ly  conc lus ion  tha t  can  be  drawn is  tna t  the  Cour t  i s  e i ther
incompetent  o r  b iased to  a  degree caus ing  i t  to  der ibera tery
m i s r e p r e s e n t  t h e  s i g n i f i c a n c e  o f  w h a t  i s  b e f o r e  i t . . . , ,  

'

The pro se Plaint i f f  requested that her March 5, 1996 1etter be

accepted in l ieu of a formal motion for renewal of her recusal motion tR-

8551,  inasmuch as  she was su f fe r ing  phys ica l  s ide-e f fec ts  f rom the

increas ing  pressures  p laced upon her  - -  inc lud ing  loss  o f  the  use  o f  her

r ight hand result ing from his cont inued inact ion on her prel iminary

rnjunct ion/TRo order to show cause. she annexed a note from her physician

tR-8601 and asked that she be not i f ied by telephone i f  a let ter appl icat ion

for  recusa l -  were  no t  acceptab le  tR-g541.

B y  o r d e r  d a t e d  M a r c h  5 ,  1 9 9 6  [ R - ? 5 3 ] ,  e x p r e s s  m a i r e d  t o

Plaint i f f  [R-756],  the Distr ict  Judge denied, without reasons, her wri t ten

request  tha t  her  le t te r  be  cons idered in  l ieu  o f  a  mot ion .  p la in t i f f

thereupon proceeded by  fo rmal  mot ion ,  da ted  March  g ,  1996 [R-?43] ,  fo r

reargument, reconsideration, and renewal of her recusal Order to Show Cause

and fo r  in junc t ive  re l ie f  and sanc t ions  aga ins t  Defendants  .and the i r

counse l ,  in  the  event  recusa1 was no t  g ran ted  tR-7441.

By  mot ion  da ted  March  8 ,  1996 tR-8651,  Mr .  y te ins te in  rnoved to

d i s m i s s  P l a i n t i f f ' s  a c t i o n  p u r s u a n t  t o  F R c p  4 1  ( b )  b a s e d  o n  p l a i n t i f f ,  s
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alreqed fai lure to comply with the November g, 1995 order and for her

a l leged fa i l -u re  to  p rosecute  the  ac t ion .  Mr .  we ins te in rs  suppor t ing

af f idawi t  IR-867] ,  wh ich  acknowledged rece iv ing  p la in t i f f ,  s  le t te rs

concerning the November 9, 1995 order, did not deny that neither Defendants

nor the Distr ict  Judge had responded. Nor did i t  deny that the order was

erroneous and legal ly unsupported --  as Plaint i f f 's unresponded-to let ters

contended.

By Memorandum opinion and order,  dated r l ,ay 2r,  !996 tR-41, the

Distr ict  . Iudge, sua sponte, converted Defendants'  dismissal not ion to one

for  sunmary  judgment ,  d ismiss ing  P la in t i f f ,  s  ac t ion  on  the  mer i ts  and

expressly denying Plaint i f f  summary judgment,  prel iminary injunct ion, and

recusa l - .  As  to  P l -a in t i f f ' s  app l i ca t ions  fo r  sanc t ions  aga ins t  Defendants

and their  counsel for l i t igat ion misconduct,  as embodied in vir tual ly each

and every  wr i t ten  submiss ion  and re i te ra ted  by  her  a t  every  cour t

appearance '  the  Dec is ion  omi t ted  tha t  i ssue en t i re ly .

ARGUMENT

THE ST'Bi'ECT DECISION IS PRA/?T .EECTT PR@F OF THE DISTRICT

The subject Decision exempli f ies and reinforces the pattern of

del iberately dishonest,  abusive, and biased conduct by the Distr ict  ,Judge,

demonstrated by the foregoing procedural history. As a matter of law, the

record below mandated that Plaint i f f  be granted sunmary judgment and

injunct ive rel ief  and that severest sanct ions be imposed upon Defendants

and their  counsel --  including their  referral  for discipl inary and cr iminal

inves t iga t ion-  To  avo id  th is  legaI ly -compelJ -ed  resu l t ,  the  Dec is ion

obl i terates or misrepresents vir tual ly every fact germane to the Distr ict

Judge 's  p roper  ad jud ica t ion  and w i th  i t  the  cont ro l r ing  law.  As

herein shown, the Decision is pr ima facie evidence of the Distr ict  Judge, s

d i s q u a l i f i c a t i o n  f o r  b i a s .
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POTNT I

THE DISTRICT itttDGE I{RONGEI,LLY FAILED TO SfcN PIAINTIFF, S ORDER
TO SHO}I CAUSE FOR HIS RECUSAL A}ID I{RONGEI'LLI DENIED IT

The Dec is ion  [R-13]  fa iLs  to  ident i f y  tha t  p la in t i f f  sought

recusal by way of an order to Show cause, which the District ,fudge did not

s ign  tR-131 .  I t  a lso  omi ts  tha t  P la in t i f f ' s  recusa l  mot ion  was no t  on ly

b r o u g h t  u n d e r  2 8  U . S . C .  5 1 4 4 ,  b u t  a l _ s o  u n d e r  2 g  U . S . C .  5 4 5 5 ,  a s  t h e  f a c e

of  the  order  to  show cause shows [R-643,  R-645] .  rn  fac t ,  on  oc tober  21 ,

l -995 '  when the  D is t r i c t  Judge den ied  P la in t i f f ' s  recusa l  mot ion  f rom the

bench,  he  exp l i c i t l y  s ta ted :

"with respect to the issue of whether or not recusar is
required under 5144 --  and I  am treat ing the appl icat ion as one
made under  s455 as  we l I ,  in  the  in te res t  o f -hav ing  one issue
presented  to  the  cour t  o f  Appea ls  - -  in  my v iew th -  p la in t i f f
hasn ' t  come c lose  to  showing what  i s  requ i red . , ,  IR-7641

Whereas 5455 (b) (1) is construed in pari  mater ia to 5144, both referr ing to

"a  persona l  b ias  o r  p re jud ice"  aga ins t  a  par ty  o r  in  favor  o f  an  adverse

party '  5455 (a) is broader,  requir ing recusal whenever a judge, s

" impar t ia r i t y  migh t  reasonabry  be  ques t ioned" ,  App le  v .  .Tewish  Hosp i ta r

a n d  M e d i c a l  C e n t e r ,  8 2 9  E . 2 d  3 2 6 , 3 3 3  ( 2 d  c i r .  1 9 g Z ) .  A s  t h i s  C i r c u i t

f u r t h e r  r e c o g n i z e d  i n  u . s .  v .  B r i n k w o r t h ,  6 g  F . 3 d  6 3 3  ( 2 d  c i r .  1 9 9 5 ) ,

c i t i n g  H . R .  R e p .  N o .  1 4 5 3 ,  9 3  c o n g ,  2 d  s e s s . ,  r e p r i n t e d  i n  L g 7 4

u . s . c . c . A . N .  6 3 5 1 ,  6 3 5 5 :

"  Is455 (a )  ]  i s  des igned to  p romote  pub l ic  con f idence in  the
impar t ia r i t y  o f  the  jud ic ia l  p rocess  by  say ing ,  in  e f fec t ,  i f
there  is  a  reasonabre  fac tua l  bas is  fo r  doubt ing  the  judge,  s
impar t ia l i t y ,  he  shourd  d isqua l i f y  h inse l f  "nd  r . t  another
judge dec ide  the  case, , .

Moreover,  5455 has no express t imel iness requirement and does not require

the  f i l i ng  o f  a  suppor t ing  a f f idav i t  o f  b ias ,  App l -e ,  supra ,  333.

Under  5144,  once a  t ime ly  and su f f i c ien t  a f f idav i t  has  been

f i led  aga ins t  a  d is t r i c t  judge,  he  is  p roscr ibed f rom tak ing  fu r ther

act ion. Contrary to the normal tenets of construct ion for a remedial
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statute, 514'4 has been str ict ly construed so as to permit  the very judge

whose recusal is being sought to decide the t imel iness and suff ic iency of

the  a f f idav i t  f i l ed  aga ins t  h im,  13A wr igh t ,  M i l le r  &  cooper ,  Federa l

P r a c t i c e  a n d  P r o c e d u r e ,  J u r i s d i c t i o n  2 d ,  s 3 5 4 2 ,  a t  5 5 5  ( 1 9 g 4  e d . ) .  T h e

predictable result ,  as ref lected in the instant case, is that the Distr ict

. fudge found Plaint i f  f  's t imely and suf f  ic ient af  f  idavi t  to be . .unt ime1y,,

and " insu f f i c ien t " .

The t ranscr ip t  shows tha t  the  D is t r i c t  Judge,  s  s ta ted  reason

why Plaintiff 's affidavit supporting her recusal motion ..hadnrt come c1ose,,

to  es tab l i sh ing  the  requ is i te  persona l  b ias  was because

"the law is crear that the basis for personar bias has to
resu l t  f rom some persona l  b ias  tha t  a r ises  ou ts ide  the  record
or is not the resurt  of  any conduct or act ion taken by the
court  in response to conduct or arguments made by the part ies,,
l R - ? 6 4 .  l n .  2 1 .

The Decision ci tes no legal authori ty to support  such from-the-

bench asser t ion  as  to  the  "cLear "  Iaw,  wh ich  the  D is t r i c t  Judge d id  no t

then par t i curar ize .  rn  fac t ,  the  law o f  the  u .S .  supreme cour t  - -  and

th is  c i rcu i t  has  no t  on ly  been any th ing  bu t  "c rear , , ,  bu t  i s  to  the

contrary.

More than two years before the subject Decision, the Supreme

Cour t  pu t  to  res t  the  no t ion  tha t  d isqua l i f i ca t ion  under  5144 and 5455

cou ld  no t  be  based on  jud ic ia l  conduct  in  the  proceed ing .  In  L i teky  v .

u . s . ,  1 1 4  s . c t .  L t 4 7  ( 1 9 9 4 ) ,  t h e  f i v e  j u d g e - m a j o r i t y  a n d  t h e  f o u r  j u d g e s ,

who concurred onJ-y in the judgment,  spoke with one voice on the subject.

As stated in . fust ice Kennedy's concurrence:

" . . . t h e  c o u r t  i s  c o r r e c t  t o  c o n c l u d e  t h a t  a n  a r r e g a t i o n
concerning some extrajudicial  matter is nei ther a necessary nor
a  su f f i c ien t  cond i t ion  fo r  d isqua l i f i ca t ion  under  any  o i  the
r e c u s a l  s t a t u t e s . , ,  ( a t  1 1 6 0 ,  e m p h a s i s  a d d e d )

fn applying the "extrajudicial source doctrine,, to 5455 (a) -- which was the

issue before the supreme court and from which the minority dissented as not

ensuring the statutory requirement of recusal whenever a judge, s
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"impiartiality might reasonably be questioned" -- the majority conceded that
" there  is  no t  much doc t r ine  to  the  [ex t ra jud ic ia l  source ]  doc t r ine"  (aE

1157) .  Th is  i s  because the  major i t y  cons t rued the  "ex t ra jud ic ia l  source

doct r ine"  to  encompass  conduct  w i th in  a  l i t iga t ion  man i fes t ing  a  b ias  o r

prejudice that is "wrongful or inappropriate"2o. The Court, s opinion makes

plain that where a judge's behavior within a proceeding is not . .within the

bounds o f . . .o rd inary  e f fo r ts  o f  cour t room admin is t ra t ion , ,  and where  he
"d isp lay Is ]  a  deep-seated  favor i t i sm or  an tagon ism tha t  wou ld  make fa i r

judgment  imposs ib le"  a  recusa l  mot ion  is  p roper  (a t  115?) .

Indeed,  years  p r io r  to  L j . teky ,  th is  C i rcu i t  exp l i c i t l y  s ta ted :

"We do not read the authori t ies as holding that a judge, s conduct of

p roceed ings  be fore  h in  can never  fo rm a  bas is  fo r  f ind ing  b ias . , ,  Un i ted

states v.  v i lorfson, 559 F.2d 59, 63 (2d cir .  Lg' t ' l ) ,  thereafter quoted by the

c i r c u i t  i n  u n i t e d  s t a t e s  v .  c o v e n ,  6 6 2  E . 2 d  L 6 2 ,  1 6 8  ( 2 d  c i r .  1 9 8 1 ) 2 1 .

The Decision does not refer to the Distr ict  ,Judge, s having

found Plaint i f f 's support ing aff idavi t  " insuff ic ient" on october 27, Lggs,

bu t  ra ther  as  " lack ing  in  mer i t  because i t  a l reged a t  bes t  a

20 The major i ty appears to reject that these are except ions,,  to the
d o c t r i n e .  T h u s ,  w h e n  t h e  C o u r t  d e s c r i b e s  ( a t  1 1 5 5 )  L n .  d o c t r i n e , s"f lexib1e scope", i t  adds the words "the so-cal led .except ionsr, ,--  thereby
s ign i fy ing  i t s  d isagreement  w i th  tha t  te rminorogy . -  s im i la r ly ,  i ;
descr ib ing  tha t  a  b ias  o r  p re jud ice  may be  "so  ex t ieme as  to  O isp lay  a
clear inabi l i ty to render fair  judgment,  i t  adds "[T]his explains wnai s-ome
cour ts  have ca l led  the  'pervas ive  b ias '  except ion  to  the  .ex t ra jud ic ia l
source  doc t r ine t  " .

Eeg.  a lso ,  In  Re rBM,  6Lg E.2d  923,  g2g (2d  c i r .  1980) ,  whose foo tno te
6  reads  in  per t inent  par t :

" . . . in  cour t  conduct  and ru l ings  may be  re levant  to  es tab l i sh
ex t ra jud ic ia l  p re jud ice  is  a  d ic tum in  th is  cour t ,  s  op in ion  in
w o r f s o n  v .  P a l - m i e r i ,  3 9 6  8 . 2 d .  L 2 1 , ,  L 2 4  ( 2 d  c i r .  1 9 6 g )  .  w h i r e
w e  a g r e e . . . t h e  f a c t  i s  t h a t  n o  c a s e  i n  t h i s  c i r c u i t  h a s  e v e r
found such b ias  on  the  bas is  o f  a  t r ia r  cour t ,  s  ru r ings  or
conduct .  "

r f  17 years later such dictum remains st i l l  t rue, i t  is submitted that this
case deserves to be the f i rst  in which virulent pervasive bias, mandat ing
recusa l ,  i s  thus  es tab l i shed.
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d issa t is fac t ion  w i th  the  Cour t ' s  ru l ings '  [R-14]  .  The law is  we l l -se t t led

that i t  is not the province of the judge who is the subject of  a recusal

a f f idav i t  to  dec ide  i t s  "mer i t " .  Berger  v .  un i ted  s ta tes ,  2s5  u .s .  22 ,  36

( 1 . e 2 1 . )  .

P la in t i f f ' s  a f f idav i t  was  more  than ' su f f i c ien t , ,  in  a l leg ing

the  D is t r i c t  cour t ' s  pervas ive  and v i ru len t  b ias :  I t  par t i cu la r ized  a

pattern of aberrant,  abusive, and legal ly insupportable behavior by the

Distr ict  Judge --  al l  wrongful ly and inappropriately favoring Defendants

and pre jud ic ing  P la in t i f f  - -  reach ing  a  c rescendo on  September  2g ,1995,

when, after two months of court-caused delay, Plaint i f f  f inal ly was given

the opportunity to present her order to Show Cause for a prel iminary

In junc t ion  and TRo.  The D is t r i c t  .Tudge 's  misconduct  on  tha t  da te ,  the

centerp iece  o f  her  recusa l  mot ion ,  inc luded:  (1 )  h is  p re tended ignoranee

of the most basic al legat ions of the Complaint and the posture of the case

-- al l  set forth in the order to Show Cause before him tR-650-6521-- which

he c la imed to  have " looked a t , '  IR-?0  j - ,  In .5 ]  ;  (2 )  h is  de l ibera te

misrepresenta t ion  o f  the  law as  to  h is  51983 ju r isd ic t ion ,  as  re f lec ted  by

h is  own pr io r  dec is ion  in  Mason v .  D isc ip l inary  Commi t tee  IR-653-65?;  R-

7041 i  (3 )  h is  cour t room advocacy  fo r  Defendants  in  advanc ing  de fenses  on

t h e i r  b e h a l f  [ R - 6 5 9 ,  s e e  a r s o  R - 6 ? 5 - 8 1 ;  R - 6 8 1 ,  ] n .  9 i  R - 6 8 9 ,  r n .  2 3 l i  ( 4 )

his rel ieving Defendants from their  default  ln opposing plaint i f f 's stnunary

judgment application, without a formal- motion, based on his own speculation

and notwithstanding Plaint i f f 's uncontroverted showing of their  l i t igat ion

m i s c o n d u c t  I R - 6 6 1 - 6 6 6 ] ; ( 5 )  h i s  r e f u s a L  t o  s i g n  p l a i n t i f f ' s  p r e l i m i n a r y

Injunct ion/TRo order to Show cause and fal-se pretense that i t  required no

r e s p o n s e  f r o m  D e f e n d a n t s  l R - 6 6 1 - 6 6 2 ;  R - 6 4 9 - 6 5 0 1 ,  w h e n  i t  p l a i n l y  d i d .

Nor was Plaint i f  f  's renelrral  of  her recusal motion "based upon

an assert ion that the Court  imposed upon her a short  deadl ine to f i le her

motions",  as the Decision purports tR-141, but on many months of aberrant,
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sadistic, and wrongful behavior by the District ,Iudge from the october 27,

1995 date she presented her recusal order to Show Cause onward. The

Dis t r i c t  Judge 's  misconduct  on  oc tober  27 ,  1995 inc luded:  (6 )  a rb i t ra r i l y

l im i t ing  P la in t i f f ' s  recusa l -  a rgument  to  " f i ve  minu tes , ,  and re fus ing  to

accept her support ing Memorandum of Law tR-Zsgl ,  ( j )  fai l ing to sign her

recusal Order to Show Cause and summarily ruling upon it from the bench tR-

7621i (8) permit t ing Mr. weinstein to oral ly argue his motion for judgment

on the pleadings, but denying Plaintiff a meaningful opportunity to respond

there to  o r  to  the  D is t r i c t  Judge,s  gues t ions  [R:  250,  t ] .4 (a ) ,  R_772,  R_?g5,

R-7891 t  (9 )  deny ing  P la in t i f f  her  r igh t  to  o ra l l y  a rgue her  summary

j u d g m e n t / s a n c t i o n s  a p p r i c a t i o n  t R - ? 5 1 :  s 1 4 ( b ) ,  R - ' 1 7 4 ,  R - ? g 5 ,  R - 7 8 9 1 ;  ( 1 0 )

to le ra t ing ,  w i thout  pena l ty  o r  repr imand,  Mr .  Weins te in ,s  cont inued

misconduct at oral  argument,  including repet i t ion of his false claims about

an  "under ly ing  d isc ip l inary  p roceed ing"  and the  Second Depar tment ,  s
" j u r i s d i c t i o n "  

I R - 7 4 9 :  $ 1 3 ;  5 0 ,  R - 7 8 3 ] .  T h e r e a f t e r ,  ( 1 1 1  h i s  i s s u i n g  a

fac tua l l y  e r roneous '  lega l l y  unsuppor ted  November  7 ,  1995 Order  [R-74g,

191 ;  (LZ1 h is  unexp la ined fa i lu re  and re fusa l  to  respond to  p la in t i f f ,  s

reasonabre  le t te r  regues ts  fo r  c la r i f i ca t ion  thereo f  IR-74g,  t I10-12 ;  R-

7 9 o ;  R - 7 9 7 ;  R - 8 0 0 1 ;  ( 1 3 )  h i s  c a 1 l o u s  d i s r e g a r d  f o r  t h e  i r r e p a r a b l e ,

subs tan t ia l  in ju ry  be ing  caused Pta in t i f f  by  the  Second Depar tment ,  s

retal iatory conduct in adjudicat ing her appeals in other cases in which she

was invo lved [R-797-8 ;  R-801-2 ;  R-854] ;  and (14)  h is  read iness  to  en ter ta in

Defendants '  f r i vo lous  and per ju r ious  Ru le  4L  (b )  sanc t ions  mot ion  aga ins t

P la in t i f f  fo r  her  supposed fa i lu re  to  comply  w i th  h is  unexp la ined,

unauthor ized  November  7 ,  1995 Order  [R-249:  $S11,  13 ]  .  That  the  Dec is ion

makes i t  appear  [R-21- :  fn  8 ]  tha t  bu t  fo r  the  d ismissa l  o f  p la in t i f f , s

c la ims Mr .  Weins te in 's  un founded Ru le  41(b)  mot ion  migh t  be  ser ious ly

entertained only further demonstrates the Distr ict  Judge, s outr ight

pervers ion  o f  the  record  and d isqua l i f i ca t ion  fo r  b ias .
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The Dec is ion  c i tes  on ly  two cases  on  the  recusa l  i ssue - -  no t

on  the  issue o f  su f f i c iency ,  bu t  exp l i c i t l y  as  to  t ime l iness ,  Br inkwor th ,

supra ,  and App le ,  supra  tR-141.  Br inkwor th  (a t  639)  approv ingry  c i tes

Appl-e in acknowledging that 5455 contains no t imel iness requirenrent2z,

wh ich  has  been " jud ic ia l l y  imp l ied"  and in  re i te ra t ing  what  App le  s ta ted :
"a party must raise i ts claim of a distr ict  court 's disqual i f icat ion at the

earl iest possible moment after obtaining knowledge of facts demonstrat ing

the  bas is  fo r  such a  c la im, , ,  Br inkwor th  (a t  639) .

The fac ts  impe l l ing  P la in t i f f '  s  recusa l  mot ion  and d ispet l ing

any  doubt  as  to  the  D is t r i c t  , Judge 's  f i xed  and b iased pred ispos i t ion  were

those ev idenced by  h is  conduct  on  September  28 ,  1995.  I t  r /as  a t  tha t

point,  not ear l ier,  that Plaint i f f  determined that she coul-d unquest ionably

meet  the  h igh  burden o f  showing the  D is t r i c t  Judge 's  una l te rab le  and

v i ru len t  b ias  in  the  1 i t iga t ion23.  Pr io r  there to ,  the  D is t r i c t  . rudge,s

act ions, albei t  improperly favoring Defendants, could be camouflaged as

par t  o f  h is  so-ca l led  admin is t ra t i ve  hand l ing  o f  the  case:  ins t ruc t ing

Plaint i f f  not to wri te to him, then restr ict ing plaint i f f  to communicat ing

wi th  h im in  wr i t ing ;  ins t ruc t ing  P la in t i f f  to  respond to  Defendants ,

sanct ionable dismissal motion and defening adjudicat ion on the sanct ions

i s s u e  t o  a d j u d i c a t i o n  o f  t h e  m o t i o n , ' a n d  t h r e a t e n i n g  p l a i n t i f f  w i t h

contempt and sanct ions when she sought legi t imate rel ief .  Such rul ings by

22 The Li tekJ _ _rninori ty also noted there was no analogous t ime
r e g u i r e m e n t - T F s a s s ( a )  a n a  ( b )  ( 1 )  ( a r  1 1 6 0 ) .

21 The record shows that the Distr ict  Judge, s view of t imel iness was
par t  and parce l  o f .  h is  mis representa t ion  o f  the  1aw about  jud ic ia l  b ias
e x p r e s s e d  i n  t h e  l i t i g a t i o n  I R - T ? 3 ] :

Praint i f f :  "when would your Honor bel ieve that r  shourd have
made the  recusa l  mot ion  pr io r  to  now?

" f f  you  had fac ts  tha t  ind ica ted  a  persona l  b ias
outside the record, as the 1aw requires, you should
have f i l -ed that probably when the case b-gan., ,

36

,Judge:



the Distr ict  Judge made the l i t igat ion procedural ly burdensome, offensive,

int imidat ing, and unfair  for Plaint i f f ,  but,  even taken together with his

rel ieving Defendants of their  default  in answering the complaint,  did not

necessar i l y  reach the  imposs ib i l i t y  o f  a  fa i r  t r ia l  s tandard  ar t i cu la ted

by  the  L i teky  rna jo r i t y ,  a lbe i t  c r i t i c i zed  a t  leng th  by  the  minor i ty  (a t

l -161-3) .  As  P la in t i f f  po in ted  ou t  to  the  D is t r i c t  Judge a t  o ra l  a rgument

[R-760]  '  5144 l im i ts  a  par ty  to  one recusa l  a f f idav i t  in  the  case,  us  v .

rBM'  539 F .  Supp.  473 (S .D.N.Y.  7982) .  Consequent ly ,  un t i l  she  was cer ta in

that she could sat isfy the high threshold showing of . .suff ic iency, ' ,  a 5144

motion would have been premature. However,  on Septembet 2g, 1995 [R-66g],

the Distr ict  Judge's conduct was such as to leave no doubt that he would

shamelessly pervert  law and facts to prevent Plaint i f f  f rom obtaining the

substant ive reLief to which she was ent i t led as a matter of  law. Indeed,

that is precisely what the Distr ict  Judge has done in his instant Decision,

which, as demonstrated herein, is ent i rely unsupported by the record and

bu i l t  on  fa ls i f i ca t ion ,  mis representa t ion ,  and omj -ss ion  o f  mater ia l  fac ts

and cont ro l l ing  1aw.

The record  be fore  the  D is t r i c t  , fudge showed [R-260,  R-?31-2 ]

that the transcript of the September 28, 1995 proceedings hras ..immediately

ordered f rom the  cour t  repor te r . . . "  and "w i th in  two weeks  o f  p la in t i f f rs

receipt of  the transcr ipt"  her recusal order to Show Cause was f i led tR-

7 6 0 ,  l n .  4 ,  I n .  1 0 1 2 n .

In contrast to Apple, it would appear from Brinkworth that only

i f  a party has not di l igent ly brought a recusal motion after acquir ing

knowledge of the facts giving r ise to claimed bias does the court  embark

upon a "four-factor test" for determining timeliness of the recusal motion;

-  
"  

. c f  : ' -  r n _  R e  R . o l d a n : Z a p a t a  ,  9 7 2  E . 2 d  1 g ,  1 9  ( 2 d  c i r .  l g g g )  ,  d i s s e n t
from denial  of  mandamus Uy .ruOge Newman, not ing the importance of a court
t ranscr ip t  to  document  "ev idence o f  par t ia l i l y "  fo r  recusa l  mot ion  andpet i t ioner 's  p rompt  e f fo r ts  to  ob ta in  same.
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to wit ,  whether (1) the movant has part ic ipated in a substant ial  manner in

t r ia l  o r  p re- t r ia l  p roceed ings  . . .  (2 )  g ran t ing  the  mot ion  wou ld  represent

a waste of judicial-  resources.. .  (3) the motion was made after the entry of

judgment . . .and (4 )  the  movant  can demonst ra te  good cause fo r  de lay , , .

As pointed out by Plaint i f f  in support  of  her recusal Order to

show cause,  the  case a t  bar  was s t i l l  i n  the  pread ing  s tage,  w i th  no

discovery harring been had IR-7591. This contrasts sharply with both Apple

and Br inkwor th .

POINT I I

THE DrsrRrcr dtt DcE lfRoNcFuLLY FATLED To ADTITDTCATE
PIATNTIFF' S ENTITLEMENT TO SA}iICTIONS AGAINST DEFEIIDA}IIS

As evident from "The Course of the Proceedings Before The

Distr ict  Judge" tpp. t2-30 infral ,  no issue lras pressed more vigorously by

P la in t i f f  than  her  en t i t lement  to  sanc t ions  aga ins t  Defendants  fo r  the i r

l i t i ga t ion  misconduct .  Ye t ,  the  Dec is ion  ob l i te ra tes  tha t  i ssue and w i th

i t  any  ad jud ica t ion  thereon.

The importance of sanct ions to deter and punish conduct that

de f i les  the  in tegr i t y  o f  the  jud ic ia l  p rocess  and the  w ide  range o f

sanct ioning devices avai lable to a court  has been the subject of  important

dec is ions  by  the  U.S.  Supreme Cour t  and by  th is  C i rcu i t .  Among th is

C i rcu i t ' s  dec is ions ,  wh ich  incorpora te  those o f  the  Supreme Cour t  and

discuss the standards governing imposit ion of sanct ions, are Eastway

c o n s t r u c t i o n  c o r p .  v .  N e w  y o r k ,  ' 7 6 2  E . z d  2 4 3 ,  2 5 3  ( 2 d  c i r .  l _ 9 g 5 ) ;  o l i v e r i

v .  T h o m p s o n ,  8 0 3  E . 2 d  1 , 2 6 5  ( 2 d  C i r .  1 9 8 6 ) ;  G r e e n b e r g  v .  H i l t o n  f n t , I  C o . r

8 7 0  F . 2 d  9 2 6  ( 2 d  C i r .  1 9 8 9 ) ;  M c M a h o n  J r .  S h e a r s o n / A q e r i c a n  E x p _ _ _  I n c . ,  g 9 6

E . 2 d  L 7  ( 2 d  C i r .  1 9 9 0 )  .

These par t i cu la r  C i rcu i t  cases  are

Dis t r i c t  , Judge has  rendered in  cases  in  wh ich

s a n c t i o n s ,  e . g . ,  Y o n k e r s .  v .  O ! i s  E l e v a t o r  C o . ,

c i ted  in  dec is ions  the

he has imposed RuIe 11

6 4 9  F .  S u p p .  7 L 6 ,  ? 3 5
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( 1 e 8 6 ) ;

S h i e 1 d ,  7 7 8  F .  S u p p .  1 2 5 3 ,  3 _ 2 S B  ( 1 9 9 1 _ ) ;  K e l e s  v .  y a l e  U n i v e r s i t y ,  g g 9  F .

Supp.  729,  735 (L995) .  rn  the  la t te r  dec is ion ,  rendered on ly  weeks  be fore

Plaint i f f  f i led her wri t ten sanct ion request against Defendants [R-]-6g (b) J,

the District ,Judge, citing further Second Circuit authority, noted that the

1993 amendment to Rul-e 11 did not alter the prior Rule 11 standards insofar

as they imposed "an aff i rmative duty" upon part ies and their  counsel to

conduct  "a  reasonab le  inqu i ry  in to  the  fac tua l  and lega l  v iab i l i t y  o f

c I a i m s " .

The arnended Rule 1l-  expanded the sanct ionable conduct from
"s ign ing"  a  paper  to  "p resent ing"  i t  to  the  cour t  a  te rm express ly

def ined as "signing, f i l ing, submitt ing or later advocat ing,,  a paper IRure

11 (b) I  .  This includes "oral  advocacy" based thereon, as recognized in the

A d v i s o r y  C o m m i t t e e ' s  N o t e s ,  U . S . C . A .  T i t l e  2 8 ,  1 9 9 6  C u m u l a t i v e  A n n u a l

Pocket  Par t ,  a t  222.  See a lso ,  O 'Br ien  v .  A lexander  (2d  C i r .  Docket  #95-

79 '76 '  l2 /L2 /961.  The amended Ru le  requ i res  a  "sa fe  harbor , ,  warn ing  to

those chargeable with a Rule 11 violat ions so as to afford them an

opportunity to withdraw or correct unfounded craims [Rure 1]_ (c) (1) (A) I  .

I t  a lso def ines a court 's power to ini t iate such sanct ion ' .on i ts own

ini t iat ive" by means of an order to show cause to the . 'at torney, law f i rm,

or party" whose conduct appears violat ive of that rure [Rure 11 (c) (1) (B) ]  .

The Advisory Committee Notes specif ical ly ident i fy that the court  may make

an "addit ional inquiry" to ascertain proximate and ul t imate responsibi l i ty

for the sanct ionabl_e misconduct:

"For example, such an inquiry may be appropriate in cases
involving governmental  agencies or other inst:-Lut ional part ies
tha t  f requent ly  impose subs tan t ia l_  res t r i c t ions  on  the
d iscre t ion  o f  ind iv iduar  a t to rneys  employed by  i t . , ,  (aL  223)

In  h is  Ke l -es  dec is ion ,  the  D is t r i c t  Judge spec i f i ca l l y  no ted

that the attorney upon whom he was imposing sanctions had ignored warnings
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of  poss ib le  Ru le  11  v io la t ions ,  " thereby  necess i ta t ing  cos t ly  mot ion

prac t ice  and wast ing  sparse  jud ic ia r  resources , , ,  supra ,  a t  736.  Th is  i s

consistent with the Advisory committee Notes to the 1993 Amendment that the

revision "broadens the scope" of the obl igat ions of at torneys and pro se

l i t igants " to refrain from conduct that f rustrates the aims of RuIe 1,,  (at

22L)  -  That  bas ic  Ru le ,  upon wh ich  a l l  o ther  Federa l  Ru les  o f  C iv i1

Procedure  re ly ,  i s  des igned " to  secure  the  jus t ,  speedy and inexpens ive

determinat ion of every act ion",  a mandate reinforced by a 1993 amendment,

the Advisory committee's Notes to which states "As off icers of the court ,

a t t o r n e y s  s h a r e  t h i s  r e s p o n s i b i l i t y  w i t h  t h e  j u d g e . , , ,  u . s . c . A .  T i t r e  2 g ,

1996 Cumula t ive  Annua l  pocket  par t  (a t  23) .

A t  bar ,  the  D is t r i c t  , Judge .den ied  p la in t i f f  the  equa l

protection of the sanctions law, with which he is shown to have been quite

fami l ia r .  P la in t i f f ' s  app l i ca t ion  fo r  sanc t ions  aga ins t  Defendants  nas

made to  the  D is t r i c t  , fudge in  her  very  f i rs t  le t te r  to  h im [R-?1g] ,

compla in ing  o f  Defendants '  uneth ica l  and oppress ive  l i t iga t ion  tac t i cs .

This specif ical ly included their  refusal to st ipulate to suspension of her

federal  act ion unt i l  the Supreme Court ruled on her pet i t ion for a Wri t  of

Cert iorar i ,  then being prepared. The transcr ipt  of  the March 3, 1995 court

conference shows tha t  the  D is t r i c t  Judge den ied  P la in t i f f ' s  reques t  to

place the case on the suspense calendar, over her protest that it would be

in  the  " in te res ts  o f  jud ic ia r  economy, ,  [R-196,  ln .  5 ]  and wou1d spare  her

from having to l i t igate "on two fronts" since she did not have . . the

resources  o f  the  s ta te  A t to rney  Genera l ' s  o f f i ce , ,  [R-1g6,  In . i_6 ] .  Desp i te

Mr .  Weins te in 's  c la im tha t  he  had no t  rev iewed P la in t i f f , s  pe t i t ion  fo r  a

Writ  of  Cert iorar i  and thus could not respond to the Distr ict  , fudge, s

quest ion as to whether a Supreme Court decision would "resolve al l  the

issues"  ra ised  by  Defendants ,  mot ion  [R-192,  ln .  !21 ,  the  D is t r i c t  Judge

countenanced h is  oppos i t ion .
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'  Al though the Distr ict  ,Judge stated that his denial  of

Plaint i f f 's reguest was based on his view that Defendants, dismissal motion

l tas  "co lo rab le"  
IR-188,  ln .  9 ] ,  he  re fused to  conduct  a  . . two-minute

inqu i ry "  in to  whether ,  as  p la in t i f f  a rgued,  h is  dec is ion  as  to  the

"colorabi l i ty" of  Defendants'  dismissal motion was based on their  . 'p ivotal , ,

m is representa t ions  in  tha t  mot ion  tR-190,  rn .  2o j .  rns tead,  he  requ i red

Pla in t i f f  to  inc lude her  Ru le  11  sanc t ions  ob jec t ions  in  her  oppos i t ion ,

stat ing he would defer considerat ion "unt i l  such t ime as I  have rul-ed upon

the meri ts of the motion" tR-1911. As plain fron the Decision, i t  was more

than a year later that the Distr ict  Judge ruled on the so-cal led ' .meri ts, ,

o f  Defendants '  mot ion  and,  even then,  d id  no t  ad jud ica te  p la in t i f f ' s

sanc t ions  en t i t lement .

The March 3, L995 transcr ipt  shows that the Distr ict  , fudge

stated: " i f  my decision as to colorabi l i ty can be sat isfactor i ly proved i t

was based upon his misrepresenting facts to me, I will hear that on October

27th" --  the date he scheduled for oral  argument of Defendants, dismissal

mot ion .  Yet ,  on  October  27 th . ,  he  ignored the  issue en t i re ly .  On tha t

da te ,  the  und isputed  and ind isputab le  record  be fore  h im showed tha t :  (1 )

Defendants '  d ismissa l  mot ion  was pred ica ted  on  fa ls i f i ca t ion ,  d is to r t ion ,
tand 

concealment of the material allegations of the Complaint and deliberate

misrepresenta t ion  o f  law IR-168b;  R-460]  ,  (2 )  Defendants ,  Answer  was

knowing ly  fa lse ,  f raudu len t ,  and in  bad- fa i th  as  to  over  150 a l legat ions

o f  t h e  C o m p l a i n t  [ R - 2 7 5 ] ,  ( 3 )  D e f e n d a n t s '  b a l d  d e n i a l s  o f  h e r  R u I e  3  ( g )

Statement,  buttressed only by Casel lat  s i rrelevant,  non-probat ive, and

m i s L e a d i n g  a f f i d a v i t  I R - 6 3 0 ] ,  w a s  s a n c t i o n a b l e  u n d e r  R u l e  5 6  t R - 7 3 4 1  .

The l i t igat ion misconduct of Defendants and their  co-Defendant

counsel,  documented in the record before the Distr ict  ,Judge, presented a

classic Rule 11 case. Indeed, beyond that,  i t  rose to the leve1 of . . f raud

upon the  cour t " ,  as  tha t  te rm has  been app l ied  in  th is  C i rcu i t ,  Mar t ina
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T h e a t r e  c o r p .  v .  S c h i n e  c h a i n  T h e a t r e s ,  r n c .  ,  2 7 9  E . 2 d  1 g g ,  g o 1  ( 2 d  c i r .

1960) , '  Kupferman v .  Conso l ida ted  Research  & Mfg .  Corp ,  4Sg E.2d  L072,  LO7g,

1 0 8 1  ( 2 d  C i r .  L 9 ' 1 2 ) ;  G l e a s o n  v .  J a n d r u c k o ,  8 6 0  F . 2 d  5 5 6  ( 2 d  C i r .  l _ 9 8 8 ) ,

H a d g e s  v .  Y o n k e r s  R a c i n g  c o r p . ,  4 g  F . 3 d  1 3 2 0 ,  1 3 2 5  ( 2 d  c i r .  1 g g 5 ) , .  s e e

a l s o ,  c r e s s w e l l  v .  s u L l i v a n  &  c r o m w e r r ,  j j !  F .  s u p p .  5 g o ,  5 g 6  ( s . D . N . y .

1991)25-  The l -aw is  we l l -es tab l i shed tha t  cour ts  possess  inherent  povrer

and a duty to defend their  integri ty and protect themselves from .. f raud

u p o n  t h e  c o u r t " ,  c h a m b e r s  v .  N a s c o ,  r n c . ,  5 0 1  u . s .  3 2  ( 1 g g 1 ) ;  H a z e l - A t r a s

Glass  Co.  v .  Har t fo rd-Empi re  Co.  ,  322 U.S.  239 ( ] -9441 i  Un iversa l  O i I

P r o d u c t s  c o .  v .  R o o t  R e f i n i n g  c o .  ,  3 2 9  u . s .  5 ? 5 ,  5 9 0  ( L g 4 6 )  a n d ,

part icular ly,  wherer ds here, i t  involves more than the individual

l i t i g a n t s .

A t  bar ,  the  issues  invo lved cor rup t lon  by  pub l ic  o f f i c ia ls ,

inc lud ing  h igh- rank ing  s i t t ing  judges  o f  the  Sta te  o f  New york  and the

s ta te 's  h ighes t  lega1 o f f i cer ,  the  New York  S ta te  A t to rney  Genera l ,  and

de l ibera te  misuse o f  jud ic ia l  and d isc ip l inary  power  to  re ta l - ia te  aga ins t

a judicial  whist le-blower, combined with an unconst i tut ional at torney

d isc ip l inary  law.  Unquest ionab ly ,  th is  case t ranscended the  ind iv idua l

l i t igan ts .  Yet ,  the  D is t r i c t  Judge no t  on ly  lgnored p la in t i f f ' s

uncontroverted sanctions applications, but disregarded his ..own initiative,,

power under Rule 11 (c) (1) (B),  as wel l  as his inherent pohrer to evaluate and

pun ish  Defendants '  f raudu len t  and dece i t fu l  conduct .  Exerc ise  o f  such
"ini t iat ive" and inherent pohrer is even more warranted where i t  is on

beha l f  o f  an  unrepresented  l i t igan t ,  who is  to  be  a f fo rded the  cour t ' s

25  See  a l so ,  DR
Respons ibil- ity : a lawyer
or facL"; ABA Model Rules
t h e  T r i b u n a l " ;  R u I e  8 . 4

1 - I 0 2 ( A . 5 )  o f  t h e  M o d e l  R u l e s  o f  p r o f e s s i o n a l
may not "knowingly make a false statement of law

of Professional Conduct,  Rule 3.3, . .Candor Toward"Misconduct " .
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p r o t e c t i o n ,  H a i n e s  v .  K e r n e r ,  4 0 4  U . S .  S 1 9  ( t g 7 Z ) 2 G .

The Distr ict  .Tudge's refusal to adjudicate the fraud and

misconduct before him const i tutes his compl ic i ty and col lusion therewith.

rt demonstrates his overriding bias and wrongful protection of Defendants

-- not just f rorn l iabi l i ty for sanct ions, but f rom ult imate l iabi l i ty in

Plaint i f f 's federal  act ion. rndeed, the very issues that were at the heart

o f  P la in t i f f ' s  sanc t ion  appt ica t ions ,  i f  reso lved,  wou ld  have made i t

impossible for judgrment to be rendered to Defendants. The District ,Judge, s

awareness  o f  th is  fac t  shows in  h is  Dec is ion .

As  i l l us t ra t i ve ,  in  the  Dec is ion 's  f i rs t  sen tence,  the  D is t r i c t

, .Tudge ambiguously refers to Plaint i f  f  's suspension as result ing . .out of

state discipl inary proceedings" tR-41. rn the . .Background,,  reci tat ion, he

makes i t  appear ,  by  shear ing  o f f  the  per t inent  a l lega t ions  o f  the

Complaint,  that there is some causal connect ion between the Suspension

order and the February 6, 1990 discipl inary pet i t ion tR-5-71. Thereafter,

the Distr ict  Judge grants the Second Department absolute judicial  immunity

fo r  ac t ing  w i th in  i t s  ju r i sd ic t ion ,  mak ing  re fe rence to  a  . .d isc ip l inary

p e t i t i o n "  I R - 1 8 ] .

No issue was more  p ivo ta l  to  P la in t i f f ' s  repeated  sanc t ion

requests  aga ins t  Mr .  I fe ins te in  than h is  fa lse  c la im in  Defendants ,

d ismissa l  mot ion  tha t  her  Compla in t  a l leged an  "under ly ing  d isc ip l inary

proceed ing"  tR-1441 ,  h is  serec t ive  rec i ta t ion  o f  the  compra in t ,  s

al legat ions to make i t  appear,  but without saying So, that there was a

causal connect ion between the Suspension Order and the February 6, 1990

d i s c i p l i n a r y  p e t i t i o n  I R - 1 4 4 - 1 4 5 ] ,  a n d  h i s  a f f i r m a t i v e  c l a i m  i n  h i s  o r a l

26  rn  the  contex t  o f  her  recusa l -  o rder  to  show cause tR-657 ,  !241,P la in t i f f  express ly  d i rec ted  the  D is t r i c t  Judge 's  a t ten t ion  to  h is  sp-c ia i
obJ- iga t ions  to  her ,  as  a  p ro  se  r i t igan t ,  under  Hq ines  v .  Kerner .  c f .  the
Distr ict  Judge's own ci tat ion to Haines v. Kerneff is in " tn. ,
c a s e s :  s a d r e r  v :  B l : o w n ,  ] : :  I r - s t P P - .  8 7 , 8 8  ( L 9 9 2 ) ;  J o n e s  v .  c a p i t a l -c i t i e s / a @ .  6 2 6 ,  6 2 9  t i s g s l .  

'
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advocacy that there was an "underly ing discipl lnary proceeding,,  to

P l - a i n t i f f ' s  s u s p e n s i o n  [ R - 7 6 8 : l n .  2 ,  ] _ n .  r 7 i  R - T g 1 :  l n .  2 2 ;  R - ? g 2 :  r n .

61. Clearly,  adjudicat ion of Plaint i f f 's ent i t lement to sanct ions for such

pivotal  misrepresentat ions by Mr. weinstein, al l  documented by her,  would

have precluded the Distr ict  Judge from ambiguously present ing them in his

Decision, which is what he needed to do to render judgment for the Second

Department and what he wrongful ly did do.

The record  shows th is  s ta rk ly .  on  March  3 ,  1gg5,  p la in t i f f

reques ted  tha t  " the  Ru le  l -1  c lock"  s ta r t  runn ing  fo r  Mr .  Weins te in ,s

fraudulent dismissal motion claim that her Complaint al leged an ' .underly ing

d isc ip l inary  p roceed ing"  IR- ] -89 ,  rn .  3 l  wh ich  Mr .  we ins te in

unequ ivoca l l y  asser ted  was "no t  a  l ie , ,  [R-1g9,  ln .  1? ] .  she  po in ted  ou t

that ten al legat ions of her Complaint stated that her suspension was

"unre la ted  to  any  pend ing  d isc ip l inary  p roceed ing ,  tha t  there  hras  no

u n d e r l y i n g  d i s c i p l i n a r y  p r o c e e d i n g , ,  I R - 1 9 9 ,  l n .  6 ] .

Fol lowing the Distr ict  . fudge's instruct ions, plaint i f f  embodied

in her opposing papers her sanct ion request,  ident i fy ing the specif ic

a l legat ions  o f  her  Compla in t  tha t  there  was no  "under ly ing  d isc ip l inary

proceed ing"  IR-179;  R-463] .  rndeed,  more  than tha t ,  p la in t i f f  p rov ided

the Distr ict  . rudge with the precise references to documents in the

d isc ip r inary  f i le ,  as  par t i cu la r ized  in  her  . ' ch rono logy /  
tR-2011 and

"Cr i t ique"  lR-2751,  so  as  to  subs tan t ia te  those a lJ -egat ions  tR-1g11 - -  as

weLl- as al l  other al legat ions of her Complaint,  which Defendants, Answer

IR- ] -081 ,  submi t ted  by  Mr .  Weins te in ,  had . .den i  Ied ]  , , ,  . .den  
t ied l  ,  upon

in fo rmat ion  su f f i c ien t  to  fo rm and be l ie f "  o r  "denI ied ]  upon in fo rmat ion

and bel ief"-  Her presentat ion as to the fraudulence and fr ivol-ousness of

Def ,endants '  Answer '  the i r  d ismissa l  mot ion ,  and Mr .  Weins te in rs  o ra l

advocacy, l {as so clear and convincing that plaint i f f  combined with i t  a

request for Rul-e 1'2(c) conversion for summary judgment in her favor tR-
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1 6 8  ( b )  ;  R - 4 5 4 1

Even after the Distr ict  . rudge wrongful ly rel ieved Defendants

from their  default  on september 28, 1995, such that they had 3rz months to

respond to P]aint i f  f  ,  s sunmary judgment, /sanct ion appl icat ion, Mr.

weinstein's opposition papers only further demonstrated the appropriateness

o f  s a n c t i o n s .

Mr. weinstein's "Memorandum of Lawr, which ci ted no law, made

a ser ies  o f  f lagran t ly  fa l -se  s ta tements  o f  fac t  tR-6401.  Consp icuous ly ,

Mr. Weinstein did not place them in an aff idavi t  even though the

Distr ict ,Judge had instructed him as to such basic requirement on March 3,

1 9 9 5  [ R - 1 9 4 '  l n .  9 ] ,  a n  i n s t r u c t i o n  h e  e x p r e s s l y  a c k n o w l e d g e d  t R - 1 9 4 ,  I n .

151. Pretending that the sole sanct ions issue as to Defendants'  Answer was

Pla in t i f f ' s  ob jec t ion  tha t  they  had answered co l rec t i very  - - .  Mr .

Weinstein's Memorandum gave a legal ly unsupported "gobbledy-gook,,  response

[R-641] .  As  to  Defendants '  d ismissa l  mot ion ,  Mr .  ! {e ins te in  d id  no t  re fe r

to i t  and did not deny or dispute that in i t  he had misrepresented the

a l legat ions  o f  the  Compla in t  and mis represented  the  law,  as  de ta i led  by

P la in t i f f ' s  Memorandum o f  Law in  oppos i t ion  to  h is  d ismissa l  mot ion  tR-

4601.  fns tead,  he  pre tended tha t  "de fendants ,  s ta tement , ,  about  an
"underly ing discipl inary proceeding,,  vras

"a  reasonab le  in fe rence f rom s ta tements  conta ined in  the
complaint and supported by court  documents of which this Court
m a y  t a k e  j u d i c i a l  n o t i c e , ,  t R - 6 4 1 1 .

Th is  L tas  a  fu r ther  b la tan t  I ie .  The Compla in t  no t  on ly  unequ ivoca l l y

a l leged tha t  there  was "no  under l -y ing  d isc ip l inary  p roceed ing , ,  IR-46:

9179 (d),  but that the contrary claim, which f i rst  appeared in the october

18,  l -990 order ,  therea f te r  repeated  by  case l la  w i th  re fe rence to  the

February 6, 1990 discipl inary pet i t ion, was a knowing and del iberate deceit

a n d  f r a u d  [ R - 4 8 :  t 8 ? r  R - 5 5 :  S $ 1 0 9 - 1 0 9 ] .  T h e s e  a r e  t h e  v e r y  c h a l l e n g e d

documents  to  wh ich  Mr .  Weins te in  po in ts  fo r  h is  c la imed . . in fe rence, ,  
tR-
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64t l  ,  oni t t ihg, by the end of his so-cal1ed . .Memorandum of Labr, ,  the

cr i t i car  f i r s t  word  "under ry ing"  f rom . .d isc ip r inary  p roceed ing , ,  IR-6421.

Plainly,  Mr. Vleinstein's admission in his "Memorandum of Law,,

that his statement as to an "underly ing discipl inary proceeding,,  was an

"inferenceo tdas a concession that he had no personal knowledge of that

fact.  That Mr- Weinstein did not have his cl ients,  who had direct personal

knowledge, give an aff idavi t  on the subject or provide him with the

documentary proof thereon, ref lects a further concession of the truth of

the Complaint 's pivotal  al legat ion, to which plaint i f f  swore, that there

no"underly ing discipl inary proceeding" to the Suspension order.  CaseIIa's

f l imsy ,  bu t  mis lead ing  a f f idav i t  IR-630] ,  wh ich  Mr .  Weins te in  submi t ted ,

is  consp icuous ly  s i len t  as  to  tha t  key  issue,  as  i t  i s  to  every  o ther .

Indeed, i t  does not deny or dispute even a single one of plaint i f f rs record

re ferences  showing tha t  Defendants 'Answer  rs ras  knowing ly  fa lse  in  i t s

responses  to  over  150 a l legat ions  o f  the  Compla in t ,  inc lud ing  those

re la t ing  to  the  er roneous oc tober  18 ,  1990 order  and the  separa te  and

unrelated February 6, 1990 discipl inary pet i t ion. Such aff idavi t  palpably

met the standard for Rule 56 (S) sanct ions tR-7371 ,  Vi larshay v. Guinness pLC,

7 5 0  F . S u p p .  5 2 8 ,  6 4 0  ( S . D . N . y .  1 9 9 0 )  .

This was the state of the record before the Distr ict  Judge in

the three weeks pr ior to the scheduled october 27, 1995 oral  argument.

Based thereon, one would have expected the District Judge to have canceled

the.oral  argument on Defendants'  dismissal motion and to have issued a show

cause order  to  Mr .  we ins te in ,  pursuant  to  Ru le  11(c )  (1 )  (B)  tc f .  R-696,  rn .

131,  g iv ing  h im not ice  tha t  he  and h is  s ta te  c l ien ts  were  fac ing  severe

sanct ions, the least of  which was RuIe 11. This would have been consistent

w i th  the  D is t r i c t  Judge 's  vehement  s ta tements  on  March  3 ,  1995 about  the

d i re  consequences  o f  lawyers  l y ing ,  inc lud ing  d isc ip l inary  re fe r ra l  and

s u s p e n s i o n  f r o m  p r a c t i c e  I R - 1 8 9 ,  ] - n .  1 8 ;  R - 1 9 3 ,  l n .  L 4 ;  R - 1 9 4 ,  r n .  2 o l
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a warning made in the context of  Mr. gi le instein's def ini t ive claim about an
"! :nderly ing discipl inary proceeding".  certainly,  at  the october 27th oral

argument i tsel f ,  one would have expected the Distr ict  ,Judge to be swif t ,

forceful ,  and severe in demanding an explanat ion from Mr. Weinstein --  not

only as to that demonstrated l ie,  but about the count less l ies permeating

his dismissal motion and Answer. Based upon Plaint i f f ,s uncontroverted May

25 '  l -995 le t te r  to  Ass is tan t  A t to rney  Genera l  Abramowi tz  IR-1?g] ,  showing

that Mr. Weinstein was apprised of Plaint i f f 's annotated . .Chronology,,  even

before he prepared Defendants'  Answer, the Distr ict  Judge could have been

expected  to  have r igorous ly  in te r rogated  h im as  to  what  inqu i ry ,  i f  any ,

he had conducted and which Defendants had part ic ipated in the draft ing of

Answer. From the record, i t  appeared that casel la himself  had personal ly

p a r t i c i p a t e d  t h e r e i n  I R - 1 0 5 ] 2 ? .

P la in t i f f ' s  May 25 ,  1995 le t te r  tR-1?81 was the  u l t imate  . .sa fe

harbor "  warn ing .  r t  no t  on ly  spec i f i ca l l y  reques ted  tha t  Defendants '

Answer and dismissal motion be withdrawn on pain of sanct ions, but of fered

Pla in t i f f ' s  fu lL  coopera t ion  and ass is tance so  as  to  enab le  the  At to rney

General to meet his ethical  duty.  There could be no quest ion, thereafter,

as  to  the  la rger  l iab i l i t y  o f  the  At to rney  Genera l ,s  o f f i ce  fo r  Mr .

we ins te in 's  misconduct2s .  "Add i t iona l  ingu i ry , , ,  as  contempra ted  by  the

21 I t  may wel- I  be that Defendants other than the Attorney General
composed the  Answer .  In  deny ing  the  Compla in t ' s  a l lega t ions  re la t i ve  topapers  in  the  Ar t i c le  78  proceed ing ,  Defendants  repeated ly  qua l i f y  the i r
deniaLs by referr ing the federal  court  to the "p." i f ied ciurt  papers for" i t ' s  ( s i c )  c o n t e n t s "  [ R - 1 2 0 f f :  $ $ 1 2 3 ,  L 2 6 , 1 _ 2 g ,  L 3 ] . ; 1 4 g ;  S e e  l t s o  L 4 l - ] .
Presumably ,  in  the  Ar t i c le  78  l i t iga t ion ,  the  At to rney  Genera l  d id  no tprov ide  cop ies  o f  the  papers  there in  to  h is  c l ien ts .  < jn  the  o ther  hand,
over and again, these same Defendants "deny knowledge and information
suf  f  i c ien t  to  f  o rm a  be l - ie f  "  and "deny  upon in f  o rmat ion  and be l - ie f  , ,
al legat ions in the complaint pertaining to aoiuments from the discipl inary
! l  e  in  the i r  possess ion ,  as  par t i cu l i r i zed  in  p la in t i f  f  ,  s  . . c r i t iq i re , ,  

tR l2 7 5 1 .

a  Cf .  fn  the  very  week be fore  p la in t i f f
Judge Denise L. Cote imposed sanct ions upon the
\ 6 ,  P e a r s o n  v .  C o u g h l i n  ( S . D . N . y . ,  J u d g e  C o t e ) ,

made her sanct ions motion,
Attorney General under Rule
N Y L J ,  8 / 3 / 9 5 ,  p . 3  . . F a i l u r e
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Advisory Committee Notes, l tas appropriate, indeed, essent ial  as to why the

At to rney  Genera l ' s  o f f i ce  had no t  w i thdrawn Defendants ,  d ismissa l  mot ion

and Answer, thereby needlessly burdening plaint i f f  and the court .  such

fai lure may have been attr ibutabl-e to the Attorney Generalrs status as a

party-defendant in the act ion, which l iabi l i ty arose out of his off ic ial

misconduct  in  represent ing  the  Defendants  in  p la in t i f f ' s  Ar t i c le  7g

proceeding. The guest ion whether the Attorney General  could ethical ly

represent  h is  co-Defendants  here in  was a  conf l i c t -o f - in te res t  i ssue

express ly  no ted  in  P la in t i f f ' s  a f f idav i t  suppor t ing  her  sanc t ion

a p p l i c a t i o n  [ R - 1 7 0 ,  1 9 ] .

Nevertheless, the Distr ict  Judge conducted oral  argunent as i f

there  were  no  sanc t ions  or  conf l i c t -o f - in te res t  i ssue be fore  h im.  He

entertained Defendants'  dismj-ssa1 motion, invi t ing Mr. Weinstein to argue

it ,  and reminding him, but not by way of chast isement,  that in a motion to

d ismiss  on  the  pread ings  he  cou ld  no t  p roper ry  a rgue,  as  he  was,  aga ins t

the  a l legat ions  o f  the  Compla in t  [R-?66]2e .  Nor  d id  the  D is t r i c t  .Tudge

reprimand Mr. Weinstein during the argument for his disingenuous reply that

as between a dismissal motion and summary judgment,  he didn, t  know ..what

p o s s i b l e  d i f f e r e n c e  i t  c o u l d  m a k e "  t R - ? 6 9 ,  R - 7 g l - ] ,  a n d  h i s  r e p e t i t i o n  o f

his chal lenged aff i rmative claim as to the existence of an . .underly ing

d isc ip l inary  p roceed ing" ,  wh ich  on ly  th ree  weeks  ear ] ie r  he  had admi t ted

to  be  based on  " in fe rence, ,  
tR-64 j_ l

of course, the quest ion as to whether there was an ' .underly ing

to Monitor Assistant Attorney Genera1",  * [ I ] t  is the responsibi l i ty of  thato f f i ce  to  h i re  Ass is tan ts  who are .capab le  o f  per fo rming  tne  work-ass igned
to them, to supervise those Assistants to insure that they "r"  meefirrg
the i r  respons ib i l i t i es  to  the i r  c l ien ts ,  the i r  adversar ies ,  and to  theCour t ,  and to  mon i to r  each o f  the  cases  w i th in  the  o f f i ce  to  insure  tha tthe  o f f i ce 's  c l ien ts  a re  be ing  adequate ly ,  i f  no t  we l l  represented . , ,

fn  fac t ,  the  issue was fa r  more  ser ious  than Mr .  Weins te in  a rgu ing
against the al legat ions of the Complaint.  Mr. Weinstein had misrepres""t .o
the al legat ions of the complaint so as to conceal-  that he r" i  arguing
a g a i n s t  t h e m  I R - 4 6 3 ] .
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disciplinary proceeding" bore upon the cornplaint's material

the second Department had acted . .without jur isdict ion,,

P l a i n t i f f , s  L a w  l i c e n s e .

al legat ion that

in suspending

Accord ing  to  Mr .  Weins te in 's  d ismissa l  mot ion ,  there  was . .no

indication in the complaint" that the Second Department was ..proceeding in

the  c lear  absence o f  a l l  ju r i sd ic t ion"  tR-1581.  The pa lpab le  un t ru th  o f

this mater ial  c laim was demonstrated ln plaint i f f ,  s summary

judgrment/sanct ion appl icat ion IR-4791. st i l l ,  at  the october 27, 1995 oral

argument,  the Distr ict  ,Judge, al though impl iedly recognizing that the

Compla in t  a l leged tha t  there  v ras  no  ju r isd ic t ion  on  the  par t  o f  the

jud ic ia l  Defendants  [R-76?,  ln .  13 ] ,  a l lowed Mr .  we ins te in  to  asser t  tha t

the  second Depar tment  had ju r isd ic t ion  tR-795,  rn .  11 .0 ,  w i thout  any

substantiation thereof, and to claim that he had made that argument in his

d ismiss i i l  mot ion  [R-783,  In .  5 ] ,  wh ich  was fa1se.  rn  fac t ,  Mr .  Weins te in 's

d ismissa l  mot ion  s i rnp ly  conf ined i t se l f  to  a  bo i le r -p1ate  asser t ion  tha t

there was "no indicat ion in the complaint"  that Defendants had acted

wi thout  ju r i sd ic t ion  tR-1581.  r t  con ta ined absotu te ly  no  argument  as  to

the Second Department 's jur isdict ion and Defendants, in their  Answer, had

spec i f i ca l l y  den ied  P la in t i f f ' s  a l lega t ion  tha t  the  Second Depar tment  had

g e n e r a l  d i s c i p l i n a r y  j u r i s d i c t i o n  u n d e r  S 9 O ( 2 )  t R - 1 0 9 :  ! L 2 ;  R - 1 2 3 :  I 1 5 4 1 .

Jus t  as  Mr-  Weins te in 's  d ismissa l  mot ion  aLso c la imed tha t  the

Complaint had not al leged that Defendants'  act ions were ' . inconsistent with

ex is t ing  la ' , t "  o r  v io la ted  P la in t i f  f  ' s  "c Iear ly  es tab l - i shed s ta tu to ry  o r

const i tut ional r ights of which a reasonable person would have kno\,rrn, ,  tR-

1601,  P la in t i f f ,  s  sunmary  judgment /sanc t ion  app l ica t ion  rebut ted  these

pa lpab le  un t ru ths  [R-483-486] .  Yet ,  here  too ,  the  Dec is ion ,  ra ther  than

ro As recognized by the Distr ict  Judge in another case, Equitable Li fe
4gs ! r ran ! :e  s_oc . - .  v .  A t to rney  Ge{ r .  o f  un i ted  s ta tes ,  19g9 us  D is t .  Lex is
L L Z 1 4 :  f n .  2 z  " . . . a s s e r t i o n s  o f  c o u n s e l  a r e  o f  n o  e v i d e n t i a r y  v a l u e .  S e eW y l e r  v .  U . S .  |  7 2 5  F . 2 d  1 5 6 ,  1 6 0  ( 2 d  C i r .  1 9 8 3 ) -
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adjudicat ing Mr. t i le instein's misconduct,  purposefulry omits,  confuses, and

misrepresents the law and facts showing that plaint i f f ,  s fundamental

constitutional rights were grievously invaded. Thus, much as Mr. weinstein

omi t ted  f rom Defendants '  d ismissa l  mot ion  any  ment ion ,  Ie t  a lone

discussion, of  the express requirements of,Judiciary Law S90 and 569l- .4 et

seq. and of the disposit ive cases of Nuey and Russakoff  --  aI I  of  which the

Complaint al leged to have been knowingly violated by Defendants, so does

the Decision omit  or distort  them. rndeed, much as plaint i f f ,  s sunmary

judgiment/sanct ion appl icat ion demonstrated that Mr. I feinstein,s dismissal

mot ion  had s t r ipped away the  compla in t ,  s  a r regat ions  o f  raw_ress ,

jur isdict ion-Iess, retal iatory conduct by Defendants so as to misrepresent

her  as  jus t  another  d isgrun t led  l i t igan t  [R-465] ,  the  Dec is ion  does  the

same th ing .

The compel led inference is that the Distr ict  . Iudge did not

ad jud ica te  P la in t i f f ' s  d ispos i t i ve  sanc t ion  app l ica t ions  re la t i ve  to

Defendants'  dismissal motion, Answer, and Casel la,  s aff idavi t  because doing

so woul-d have required hirn to ident i fy the very stratagem of fals i f icat ion

and concealment that he himself  would use in his Decision to . .dump,,  the

c a s e .

POINT III

1TIE DTSIR.ET i'UDGE }RONGFT'IIY REFI'SED TO STGN PIATNTIEF'S ORDER
To sHo9r cAUsE FoR A PRELTMTNARY rN,lrrNcTIoN, wrTH TRo, AIID
WRONGFT'LLY DENIED IT.

The Dec is ion  mis represents  tha t  P la in t i f f  c ross-moved fo r  a

pre l im inary  in junc t ion  IR-S, .  R-13;  R-21] .  In  fac t ,  p ta in t i f f  d id  no t

cross-move for in junct ive rel ief ,  but made a separate motion, brought on

by  order  to  Show,  w i th  a  Temporary  Rest ra in ing  order  tR-4gg l .  The

s ign i f i cance o f  th is  i s  tha t  the  Dec is ion  thereby  concea ls  and fa i l s  to

discl-ose that the Distr ict  , rudge refused to sign i t  ei ther on september 2g,
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1995,  thb  da te  P la ln t i f f  was  f ina l l y  permi t ted  to  p resent  i t ,  o r  in  the

ensuring months, when, pursuant to her second branch of in junct ive rel ief

regues ted  in  her  o rder  to  ShoI^ I  cause [R-489J ,  she  beseeched the  D is t r i c t

.Tudge to protect her from the irreparable injury resulting from the second

Department 's cont inuing vic ious, retal iatory conduct in refusing to recuse

itsel f  f rom matters invol-ving her and wrongful ly adjudicat ing them to her

p r e j u d i c e  I R - 7 9 ? ;  R - 8 0 2 ,  R - 8 5 4 ] .

Nor  does  the  Dec is ion  ident i f y  what  P la in t i f f  was  seek ing  to

en jo in  o r  the  bas is  thereo f ,  to  w i t :  (1 )  an  order  cn jo in ing  cont inued

enforcement of the suspension order,  pursuant to the clear and unequivocal

mandate of Nuey and Russakoff  that an inter im order without f indings must

be  immedia tery  vacated  IR-499-502;  R-61?-619] , .  (2 )  an  order  en jo in ing  the

second Department from adjudicat ing any l i t igat ion in which plaint i f f  was

involved, direct ly or indirect ly,  based on documentary evidence3l that i t

was  re ta l ia t ing  aga ins t  P la in t i f f  by  law- Iess  ad jud ica t ions  [R-506-512;  R-

6 2 I - 6 2 3 ) ;  ( 3 )  o t h e r  a n d  f u r t h e r  r e l i e f ,  i n c l u d i n g  s t e p s  t o  v a c a t e  t h e

southern  D is t r i c t ' s  February  21 ,  L9g2 order ,  wh ich ,  based on  her  s ta te

cour t  suspens ion ,  suspended P la in t i f f ' s  law l i cense in  the  D is t r i c t ,

w i thout  a  hear ing ,  in  v io la t ion  o f  i t s  Ru le  4  [R-90 6-7 ] ,  wh ich  she had

express ly  invoked [R-502-3 ,  fn  .  ' l ]  .  P la in t i f f ,  s  Order  to  Show Cause

detai led the i rreparable and catastrophic consequences of her unlawful

suspension and the second Department 's on-going retal iatory adjudicat ions

I R - 5 0 2 - 5 1 3 ;  R - 6 ] _ 4 - 6 1 _ 6 1  .

Fed.R.C iv .P .  Ru le  65(b)  au thor izes  a  d ls t r i c t  judge to  g ran t  a

"  The fu l1  record  o f  the  Second Depar tment 's  law- Iess  ad jud ica t ion  o fPlaint i . f f 's appeal in the Wolstencroft  case was transmit ted to the Distr ict
Judge in support of her oEEr-T6-3h6w, as well as the papers that wouldcomprise the record in her subsequent Wol-stencroft  appeal-  tn-SOA-Sff :  Ig4?-54; R-60?-91 - Because of their  bulk,  EEey are not contained in the Record
on Appeal herein, but are part  of  the appel late f i le,  to which this Court
i s  respec t fu l l y  re fe r red .
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temporary restrainlng order even without not ice to the adverse party in

cases involving immediate irreparable injury and loss and in such case ..the

motion for a prel iminary injunct ion shal l  be set down for hearinq at the

ear l - ies t  poss ib le  t ime and takes  precedence o f  a I I  mat te rs ,  except  oLder

matters of the sane character, , .

On Ju ly  26 ,  1995,  when P la in t i f f  adv ised the  D is t r i c t  . Iudge

that she wished to present a temporary restraining order as part  of  an

order  to  show cause fo r  a  Pre l - in inary  rn junc t ion ,  her  le t te r  reques t  tR-

7241 alerted the District .fudge to the state of the record: Defendants had

defaul- ted in opposing her appl icat ion for sunmary judgment,  plaint i f f ,  s

Rule 3 (g) statement was ent irely uncontroverted, and, pursuant to Rule 56,

she was ent i t led to summary judgment in her favor.  rndeed, praint i f f  had

exposed that Defendants'  Answer and dismissal motion were fraudulent in

every  mater ia l  respec t .  As  to  the i r  de fenses ,  P la in t i f f rs  Memorandum o f

Law tR-4781 demonstrated that the doctr ines of Rooker-Feldman, col lateral

es toppe l ,  and abs ten t ion  v rere  inapp l icab le  to  a  S l -983 ac t ion  where in  was

a l leged - -  and documented - -  an  on-go ing  pa t te rn  o f  ma l ic ious ,  bad- fa i th

and re ta l ia to ry  conduct  by  Defendants ,  ac t ing  w i thout  ju r i sd ic t ion ,  to

deprive Plaint i f f  of  her const i tut ional ly-protected free-speech, pet i t ion,

due process  and equa l  p ro tec t ion  r igh ts  in  the  contex t  o f  a  fJ_agrant ly

unconst i tu t iona l  a t to rney  d isc ip l inary  scheme.

f t  i s  a  fo r t io r i  tha t  i f  P la in t i f f  were  en t i t led  to  sunmary

judgment ,  she  v ras  en t i t led  to  a  TRo,  s ince ,  by  v i r tue  o f  Defendants ,

default ,  hers was not merely a " l ikel ihood of success on the meri ts, ,  or a
"substant ial  l ikel ihood" thereof,  but an absolute. yet,  the Distr ict  Judge

delayed for two months holding the conference at which plaint i f f  could

present her TRo request as part  of  her Prel iminary Injunct ion order to show

C a u s e .

The D is t r i c t  Judge 's  wrongfu l  conduct  on  september  2g ,  1995,
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the date Pla int i f  f  r . tas u l t imate ly  a l lowed to present  her  pre l iminary

rnjunct ion/TRo order to show cause, is set forth in her subseguent order

to  show cause fo r  the  D is t r i c t  , Judge 's  recusaL 1647-6671.  su f f i ce  to  say

that the District ,Judge professed ignorance of the basic allegations of the

complaint and the procedural  history of the case --  which hrere focal ly

presented in her Prel iminary Injunct ion/TRo order to show cause precisely

because they  es tab l i shed P la in t i f f '  s  abso lu te  en t i t lement  to  re l ie f  as  a

mat te r  o f  law [R-493-501;  R-611-613;  R:  6L6-620:  . .L ike l ihood o f  Success  on

t h e  M e r i t s " l .

Based upon his sua sponte stated concerns that subject matter

ju r isd ic t ion ,  abs ten t ion  IR-6g i - ,  ln .  9 ]  and laches  IR-6g9,  rn .  2L ]  migh t

bar  reL ie f  - -  wh ich  P la in t i f f  had  rebut ted  th ree  months  ear l ie r  in  her

papers in support  of  her r ight to summary judgment,  incruding her

Memorandum of Law [R-460],  another copy of which she handed up the court

on  september  28 ,  1995 [R-688,  ln .  1 ]  - -  the  D is t r i c t  . rudge s ta ted :
"I  am not persuaded you come close to meeting the standard for
what  amounts  to  p re l im inary  in junc t ive  re r i6 f ,  be  i t  ca l red  a
TRo or  p re l im inary  in junc t ion .  r f  the  cour t  o f  Appears  feers
d i f f e r e n t l y ,  t h e y  w i l l  r e v e r s e  m e . , ,  t R - 6 9 3 ,  I n .  g l

He then went even further and claimed that plaintiff 's order to show cause

requ i red  no  response f rom Defendants  tR-?01:  ln .  41 .  Th is  ex t raord inary

statement came after his no Iess extraordinary assert ion that the

Prel iminary rnjunct ion,/TRo order to show cause was returnabre simultaneous

wi th  i t s  be ing  presented  tR-7001.  The D is t r i c t  , Judge made th is  s ta tement

a f te r  de fer r ing  h is  ru l ing  on  i t  to  oc tober  27 ,  1995,  the  da te  o f  a rgument

on Defendants '  d ismissar  mot ion .  He made ye t  a  fu r ther  ex t raord inary

statement,  namely, that the Prel- iminary rnjunct ion/TRo order to show cause

w o u l d  b e  " m o o t "  o n  t h a t  d a t e  [ R - 7 0 ] - ,  1 n .  9 1 .

Yet ,  on  oc tober  2 j ,  1995,  the  D is t r i c t  Judge d id  no t  ru re  o r

make reference to Plaint i f f 's pending Prel iminary rnjunct ion/TRo order to

show cause and,  in  the  ensu ing  many months ,  sad is t i car ry  ignored
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Plaint i f f 's urgent pleas for exigent rel ief  as to the second Department,s

lawless  and re ta l ia to ry  ad jud ica t ions ,  the  s t resses  o f  wh ich  p la in t i f f

advised the court  r , rere causing ser ious injury to her health tR-797; R-g02;

R-8541 '  once again, the Distr ict  'Judge wrongfur ly delayed her request for

an immediate pre-motion conference to br ing on yet another motion for

emergency  re l ie f32 ,  c f .  R ichardson Greensh ie lds  Secur i t ies ,  Inc .  v .  Lau

8 2 s  F . 2 d  6 4 7  ( 2 d  C i r .  l _ 9 8 7 )  .

The D is t r i c t  Judge 's  cont inued wrongfu l  de lays  and re fusa l  to

sign Plaint i f f 's Prel iminary rnjunct ion/TRo Order to Show Cause, I ike his

cont inued refusal to address Defendants'  documented l i t igat ion misconduct,

is inexpl icable except that i t  served to protect Defendants against

u l t imate  l iab i l i t y  in  P la in t i f f ' s  federa l  ac t ion .  ,Jus t  as  ad jud ica t ion  o f

Plaint i f f 's sanct ion appl icat ions would have required him to resolve

pivotal  issues establ ishing Plaint i f f 's c laims, so requir ing Defendants to

respond to her order to show cause would have also exposed their  lack of

a  good- fa i th  de fense-  rndeed,  a t  the  hear t  o f  p la in t i f f , s  p re l im inary

rnjunct ion/TRo order to Show cause were the mater ial  al legat ions of the

complaint that Plaintiff Lras suspended without findings and without reasons
-- contrary to the expl ic i t  jur isdict ional and due process requirements of

i l u d i c i a r y  L a w  S 9 0 ( 2 )  a n d  S 6 9 1 . 4  e t  s e q .  I R - 3 4 ? - 3 5 2 ]  t h a t  s h e  w a s

ent i t led  to  immedia te  vacatur  under  Nuey tR-5281 and Russakof f  tR-529I

32 At the september 28, 1995 presentment,  the Distr ict  , rudge claimedt h a t  a s  t o  e n j o i n i n g  s t a t e  c o u r t  j u d g e s  f r o m  d e c i d i n g  p l a i n t i f i , "  " " " . " ,"r  may wait  for some guidance from thJ 17th f loor, ,  tn-egg, rn. 1l  and thathe  d idn ' t  know o f  "any  case in  wh ich  a  federar  judqe nar  ever  en jo ined as t a t e  j u d g e  f r o m  s i t t i n g  o n  a  c a s e , ,  t R - 6 9 8 ,  1 n . - 6 1  I  t c f  .  2 8  u . s . c .  2 2 g 3p e r m i t t i n g  a  f e d e r a l -  c o u r t  t o  e n j o i n  s t a t e  c o u r t  p r o c e e d i n g s . . . . i n  a i d  o fi t s  j u r i s d i c t i o n " l .  B y  c o n t r a s t ,  i n  h j - s  d e c i s i o n  i n  T o b l a s  r z .  p i z z u t o ,
739 F .  supp.  941 '  (S .D.N.Y.  1990) ,  the  D is t r i c t  ;udqe d ; i in -Ea-  to  en jo in  NewYork supreme court  judges from cont inued adjudicat ion of matters underly ingthe  l -983 ac t ion  o f  the  p la in t i f f s  there in -  because they  had no t  a l legedfac ts  su f f i c ien t  to  jus t i f y  in fe rence o f  f raud or  cons-p i racy .  A t  bar ,Plaint i f f  had not only al leged suff ic ient facts of f raud jnd conspiracy bythe  jud ic ia l  Defendants ,  bu t  had fu r ry  documented them.
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and, addit ional ly,  that she had been deprived of any pre- or post_

suspens ion  hear ing  as  to  the  a l leged bas is  o f  her  suspens ion ,  a  v io la t ion

whose cons t i tu t iona l  rami f i ca t ions  were  ev ident  f rom Russakof f  [R-531] ,

c i t i n g  B a r r y  v .  B a r c h i ,  4 4 3  u . s .  5 5 ,  6 6 - 6 a  ( 1 9 7 9 ) ,  a n d  G e r s h e n f e l d  v .

J u s t i c e s  o f  t h e  S u p r e m e  c o u r t  |  6 4 L  F .  s u p p .  1 4 1 9  ( E . D .  p a .  1 9 g 6 ) .

Even without a response from Defendants, the papers comprising

Pla in t i f f ' s  o rder  to  Show cause documentar i l y  es tab l i shed Defendants ,

un lawfu l ,  uncons t i tu t iona l  conduct :  the  Suspens ion  Order  [R-514] ,  on  i t s

face, made no f indings and stated no reasons and there vras nothing

ambiguous or unclear about the findings reguirement of .ludiciary Law S9o (2)

a n d  5 6 9 1 . 4 ( 1 )  ( l - ) ,  t h e  r e a s o n s  r e q u i r e m e n t  o f  5 6 9 1 . 4 ( I )  ( 2 )  a n d  t h e  m a n d a t e

of Nuey and Russakoff ,  direct ing immediate vacatur under such

c i rcumstances .

Indeed, from the record before him, which included two

aff idavi ts that had been submitted to the Second Department as to

Defendants '  v io la t ion  o f  P la in t i f f ' s  equa l  p ro tec t ion  r igh ts  [R-534;  R-

5481,  the  D is t r i c t  Judge knew there  was no  way Defendants  cou ld  jus t i f y

such f ind ing- Iess  Suspens ion  order  nor  jus t i f y  i t s  perpe tua t ion ,

concomitant with their  denial  of  a hearing to Plaint i f f .  This was evident

f rom Defendants '  d ismissa l  mot ion  IR-143] ,  wh ich  omi t ted  the  mater ia l

a1J-egat ions  o f  the  cornp la in t  tha t  P l -a in t i f  f  ' s  law l i cense eras  suspended

without f indings33, reasons, and a hearing, omit ted any mention of Nuey and

Russakoff ,  and omit ted any discussion of the jur isdict ional and due process

requ i rements  o f  Jud ic ia ry  Law S90 and SG91.4  e t  seq .  I t  was  a lso

transparent ly obvious from their  evasive Answer, which disingenuously

deferred to the court  for interpretat ion of 5691.4 et seq.,  the very rules

33 Defendants'  only acknowledgment of
was suspended w i thout  f ind ings  is  tucked
C a u s e s  o f  A c t i o n  [ R - 1 4 7 ] .

P la in t i f f ,  s  a l lega t ion  tha t
away in  the i r  rec i ta t ion  o f

she
her
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the Second Department had itself promulgated, and under which the Grievance

committee and casel la purport  to operate, as wel l  as for interpretat ion of

i ts operat ive law, Judiciary Law S90. This,  qui te apart  f rom deferr ing to

the court  for interpretat ion of Nuey and Russakoff .

That the Distr ict  Judge knew that such heinous const i tut ional

deprivations couLd not be confronted without conferring to plaintiff relief

by prel iminary injunct ion and sunmary judgment may be seen from his

Dec is ion :  i t ,  too ,  omi ts  any  ment ion  o f  the  fo remost  i ssue in  p la in t i f f ,  s

order to Show Cause: that she was suspended without f indings and without

reasons ,  omi ts  any  re fe rence to  the  exp l i c i t  f ind ings  requ i rement  o f

,Jud ic ia ry  Law S90(2)  and 5691.4(1)  (1 ) ,  omi ts  any  re fe rence to  the  exp l i c i t

r e a s o n s  r e q u i r e m e n t  o f  S 6 9 1 . 4 ( I )  ( 2 ) ,  o m i t s  N u e y  e n t i r e l y ,  a n d  . o b l i t e r a t e s

from Russakoff  i ts express holding that an inter im suspension order without

f ind ings ,  must  be  immedia te ly  vacated .  rndeed,  the  Dec is ion  makes i t

appear that the issue in Russakoff  is a post-suspension hearing tR-gl

the relevance of which, to the case at bar,  the Distr ict  , rudge tel l ingly

does not address, notwithstanding the unrefuted al legat ions of plaint i f f ,  s

Complaint and Rule 3 (g) Statement was that she was not only suspended

without any pre-suspension hearing, but thereafter was deprived of a post-

suspens ion  hear ing  as  to  the  a l leged bas is  upon wh ich  she was suspended.

r t  i s  fa i r l y  in fe r red  tha t  because o f  the  cons t i tu t iona l

in f i rm i ty  o f  5691.4(1)  in  fa i l - ing  to  p rov ide  fo r  a  p rompt  pos t -suspens ion

hear ing ,  as  re f lec ted  by  Russakof f ,  the  Dec is ion  tR-? l  there fore

misrepresents  the  ruLe under  wh ich  P la in t i f f  was  suspended as

5691.13(b)  (1 )  -  The Pre l im inary  In junc t ion /TRo order  to  show Cause [R-494:

98 ;  R-500:  101 made very  c lear  tha t  the  Suspens ion  order  1aas  issued

pursuant  to  5691- .4 ( l ) ,  a  fac t  fu r ther  re f lec ted  by  the  face  o f  the

Suspens ion  order  i t se l f  [R-5 ] -41 ,  annexed to  the  order  to  show cause,  much

as i t  was  a lso  annexed to  the  Compla in t  tR-961.
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POTNT TV

THE DTSTRICT JUDGE INRONGFT'LLY CONVERTED DEF'EITDAI{TS ' DTSMTSSAL
ItpTroN TO ONE FOR SUI 'ARY JIIDGMENT rN THEIR FAVOR, siUA SROTXEE,
AI.ID WTTHOUT NOTICE TO PI,AINTIEF

The Distr ict  Judge's on-the-record col loquy with Mr. weinstein

a t  the  oc tober  27 ,  1995 ora l  a rgument  es tab l i shes  h is  awareness ,  a lbe i t

without saying so, that he could not grant Defendants, motion for dismissal

on the pleadings because Mr. weinstein had violated the 1egal standard for

such motion by arguing against the Complaint 's al legat ions that there \ . ras

no "under ly ing  d isc ip l inary  p roceed ing"  to  the  oc tober  1g ,  1990 order  and

the Suspension order and that those judicial  Defendants nere act ing
" w i t h o u t  j u r i s d i c t i o n , ,  t R - 7 6 ? ,  l n .  1 1 1 .

Yet  ins tead o f  deny ing  Defendants t  d ismissa l  mot ion ,  w i th

sanct ions, the Distr ict  ,Judge rewarded them by sua sponte and without

not ice, convert ing i t  into one for summary judgment in their  favor.  This

he accomplishes in a quick footnote, as i f  i t  were inconsequent ial  act and

as i f  dismissal and sunnary judgment are interchangeable. Thus, in the

conc lus ion  to  h is  Dec is ion  tR-211,  the  D is t r i c t  Judge re fe rs  to
"defendants'  motion for summary judgment" --  which character izat ion,

l i kewise ,  l i kewise  appears  in  the  ,Judgment  tR-21 .

F e d . R . C i v . P .  L 2 ( c )  e x p r e s s l y  s t a t e s :

" . . -a1 l  par t ies  sha l r  be  g iven reasonabre  oppor tun i ty  topresent arI  mater iar made pert inent to such a motion by Rule
5 6 u 3 4 .

This fundamental due process requirement has been aff irrned by

the u.s .  supreme cour t ,  cerotex corp.  v .  cat ret t ,  A ' l i  v .s .  3L7,  326 (19g6) ,

and over  and over  again by th is  c i rcu i t ,  Gagl iard i  v .  v i l lage of  pawl ing,

r  "we give the Federar Rules of c iv i l  procedure their  prain m e a n i n g . ,
L O 7 ,  L . E d

complete
B u s i n e s s

P?ve l ic  c  LeF lore  v .  Marve1 Enter ta inment  Group,  493 U.S.
d  438 ,  1 l -0  s  .  c t . ( l - 989 ) .  As  w i th  a  s ta tu te ,  ou r  i nqu i r y  i s

i f  we f ind  the  tex t  o f  the  Ru l -e  to  be  c rear  and unambi juous . , , ,
G u i d e s  v .  C h r o m a t i c  C o m . ,  L L 2  L  E d .  7 1 4 0 ,  a t  1 1 5 2 .
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l -8  F .3d  188,  191 (2d  e i r .  t994) i  Kramer  v .  T ime Warner ,  fnc . ,  g3 ,7  E .2d  76 j ,
' 1 7 3  ( 2 d  C i r .  j . 9 9 1 ) ;  G o l d m a n  v .  B e t _ d e n ,  7 5 4  E . 2 d  1 0 5 9 ,  1 0 6 5 - 6 6  ( 2 d  C i r .

7 4 8  F . 2 d  7 7 4 ,  7 7 9  ( 2 d  c i r .  1 9 8 4 ) .  s e e  a l s o ,  H e r z o g  &  s t r a u s  v .  G R T  c o r p . ,

2 3  F e d  R u I e s  S e r v . 2 d  3 7 0 ;  F . 2 d  ( 7 9 ' t ' 7 ) .  F o r  l o w e r  c o u r t  d e c i s i o n s

expressly giving not ice of sua sponte conversion, see, Ribando v.

s i l h o u e t t e  o p t i c a l ,  L t d . ,  e t  a t - .  ,  9 4  c i v .  5 1 s 5  ( v L B )  ( s . D . N . y .  L 9 9 4 )  ;

J a c o b s o n  v .  C o h e n ,  1 5 1 _  F . R . D .  5 2 6  ( S . D . N . y .  1 9 9 3 )  .

In  cont ras t  to  Gag l ia rd i /  supra ,  LgL,  where  th is  C i rcu i t  he ld

that the without-not ice conversion of Defendant,  s motion l ras . . i r relevant

because the motion r$tas decj-ded so1ely on a review of the complaint, , ,  here

the Distr ict  . rudge stated that his conversion r^ras based on . .voluminous

a f f i d a v i t s "  f i l e d  b y  " b o t h  p a r t i e s , ,  I R - 1 2 - 3 ,  f n .  3 1 .

Although the Distr ict  Judge ci tes Hanson v. McCaw CgIIuIar

communic .  ,  77  E.3d  663 (2d  c i r .  1996) ,  the  d is t r i c t  cour t  dec is ion  in  tha t

case '  881 F .Supp.  9L1 (S .D.N.Y.  1995) ,  shows tha t  the  a f f idav i t  upon wh ich

the  cour t  re l ied  was ident i f ied  and d iscussed ( fd . ,  a t  915,  919) .  Here  the

Dis t r i c t  . fudge f  a i l s  to  ident i f  y  o r  d iscuss  any  o f  the  . .vo luminous

aff idavi ts" as would support  Defendants'  ent i t lement to summary judgment.

In fact,  Defendants f i led no "voluminous aff idavi ts".  Their  only aff idavi t

in support  of  their  dismissal motion is the Z-paragraph non-aff idavi t  of

the i r  counse l ,  Mr .  we ins te in ,  annex ing  1ega l  cases  tR-1291.  o ther  than

tha t ,  there  is  on ly  caser ra . ,  s  2 - t /4  pa9e,  g -paragraph a f f idav i t  IR-630] ,

whose irrelevant and non-probat ive content rrras the basis for a further

sanc t ion  appr ica t ion  by  p la in t i f f ,  pursuant  to  Ru le  56(s )  tR-?341.  Thus ,

may be  seen tha t  the  s ta ted  bas is  fo r  the  D is t r i c t  Judge,  s  sua sponte

without-not ice conversion is a f lagrant falsehood by him, designed to

conceal that there v/as no evident iary basis for a conversion to sunmary

judgment in Defendants, favor.

1985) ;  Ryder  Ene Dis t r i bu t i on  Co rp .  v .  Mer r i l l  Lynch  Commod i t i es ,  f nc . ,
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f t  may be inferred that the reason the Distr ict  Judge fai led to

provide any notice to Plaintiff of his sua sponte conversion of Defendants,

dismissal motion to one for summary judgment in Defendants, favor is

because not ice would have enabled Plaint i f f  to expose in opposit ion papers

-- rather than on appeal -- the utter baselessness of such conversion. The

del iberateness with which the Distr ict  Judge denied plaint i f f  not ice may

be seen from his inexpl icable refusal to respond to her four l -et ters of

inquiry [R-790, R-79?' R-800, R-853] rel-at ive to his November 9, 1995 order

[R-794] ,  wh ich  exp l i c i t l y  inqu i red  as  to  the  purpose fo r  i t s  sua  sponte

unauthorized request that she produce for the District Judge a copy of the

state discipl inary f i le.  Plainly,  this was the t ime for the Distr ict  .Tudge

to have divulged his intent ions, which apparent ly were to ferret the f i le

to f ind support  for grounding summary judgment to Defendants. No other

purpose could be served by such request since --  as plaint i f f  pointed out

[R-791] --  the issues before the Distr ict  , Iudge were *str ict ly matters of

law,  no t  fac t "  (emphas is  in  the  or ig ina l ) .

POINT V

IHE DISTRICI i[rDGE' S gtRONcFItL DENIAL OF SUla|ARi dtttDCtrENT TO
PIAINTIFF AllD GR'A}ITING OF SUMMARY ,IIJDGMENT TO DEFEIIDAI.ITs FIOUTS
TIIE FT'NDAIIENTAL STAIIDARDS FOR SUIMARY .'T'DGMENT A}ID CONCEALS TTIE
RECORD BEFORE HIM

fn denying summary judgrment to Plaintiffs and in granting it to

Defendants, the Distr ict  Judge does not reci te the standards appl icable to

summary judgnent.  By contrast,  in innumerable other sunmary judgment

dec is ions  wr i t ten  by  the  D is t r i c t  .Tudge,  those s tandards  are  prominent ly

se t  fo r th :

"on a motion for summary judgment,  the moving party has the
burden of demonstrat ing that . there is no qenuinl  is iue as to
a n y  m a t e r i a l  f a c t . '  F e d . R . c i v . p .  5 6 ( c ) .  r t  i s  w e l r - e s t a b l i s h e d
that a fact is mater ial  when i ts resol-ut ion woul-d raffect the
outcome of the sui t  under the governing raw,,  and a dispute is
genu ine  ' i f  the  ev idence is  such tha t  a  reasonab le  ju ry  courd
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return a werdict for the nonmoving party., Anderson v. Liberly
I ,gb !y f ,= r=n=g. ,  417 rJ .s .  242,  248,  g i  l .  

-Ed . -zd-mz,  
fOfO s .cc .

2505 (1986) .  on  the  o ther  hand,  a  par ty  oppos ing  a  mot ion  io r
sunmary judgment must 'do more than simply show that there is
some metaphys ica l  doubt  as  to  the  mater ia l  fac ts . ,  Matsush iua
elg:. =I,nq!s. co. v. Zenith Rad&_!grp_., 475 U.s. SZffi
f .Ed  L9g6 ) , ' ,  Koze ra  v .  I n te rna t i ona l
Brotherhood o f  E lecfg l lgrhood of  Etec cat  workers,  892;E. =uFp.Eel  saZ( r . 9 9 s ) .

See a Iso ,  War ren  v .  Keane 9 3 7  F .  S u p p .  3 0 1  ( 1 9 9 6 ) ;  O s i p o v a .  v .  D i n k i n s ,

9 0 7  E .  S u p p .  9 4 ,  9 6  ( 1 9 9 5 ) ;  H e a t h  v .  W a r n e r  C o m r n u n i c a t i q n s , 8 9 L  F .  S u p p .

L6 '7  '  17L  (1995) ;  Keres  v .  Ya le  un ivers i ty ,  889 F .  supp.  729 (1995) ;  Low v .

Equ i ty  Programs,  882 F .  Supp.  344 (1995) ;  Teachers  Insurance and Annu i ty

A s s o c i a t i o n .  v .  w o m e t o  E n t e r p r i s e s ,  r n c . ,  9 3 3  F .  S u p p .  3 4 4  ( 1 9 9 3 ) ;  L c A

L e a s i n g  C o r p .  v .  B o r v i g  C o r p .  ,  8 2 6  F .  S u p p .  7 7 6 ,  j . t g  ( 1 9 9 3 ) ;  y o n k e r s  v .

O t i s  E l e v a t o r  C o .  ,  6 4 9  F .  S u p p l  7 ! 6  ( l - 9 8 6 )  .

In  each o f  the  a fo resa id  dec is ions ,  the  D is t r i c t  . fudge

discusses both the papers in support  of ,  and in opposit ion to,  the summary

judgment  no t ion .  rn  h is  usua l  fo rmidab le  d iscuss ion  o f  the  ev idence

presented  by  those papers ,  the  D is t r i c t  .Tudge ra ises  the  issue as  to

whether suff ic ient facts have been set forth that raise a tr iable issue,

we ighs  whether  a  ra t ionaL t r ie r  o f  fac t  cou ld  a r r i ve  a t  a  de terminat ion ,

and then grants or denies summary judgment based on his discussion and

conclusion. This is normal and customary behavior of a judge in performing

his adjudicat ive dut ies, and is also ref lected in cases involving summary

judgrment where the Distr ict  Judge does not reci te the appl icable standards

for  such re l - ie f  .

Moreover,  in act ions brought by a pro se party,

,Judge himself has noted that the 1aw requires him to construe

the  D is t r i c t

the complaint

l iberarry and deferent ial ly,  Heath v.  warner communicat ions I n c . ,  s u p r a ,

L77, ci t ing Morel lo v. J a m e s ,  8 l _ 0  F . 2 d  3 4 4 ,  3 4 6  ( 2 d  C i r .  1 9 g 7 ) ;  W a r r e n  v .

Keane, supra ,  pp .  7 -8 . ;  See a lso  the  D is t r i c t Judge 's  dec is ion  in  ,Jones

628;  Sad ler  v .  Brown,  ?93 F .  Supp.  gJ ,

v .

8 8
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( t 992 ) ,  c i t i ng  Ha ines  v .  Ke rne r , supra i M i l l e r  v .  G a r r e t t ,  6 9 5  F .  S u p p .

7 4 0 '  7 4 3  ( 1 9 8 8 ) ,  c i t i n g  H u g h e s  v .  R o w e ,  4 4 9  u . s .  5 ,  g  ( 1 g g 0 ) ;  R o b r e s  v .

C o u q h l i n ,  7 2 5  E . 2 d  t 2 ,  t S  ( 2 d  C i r .  1 9 8 3 ) .

None of this has been done by the District Judge in the subject

Decision- The Distr ict  .Tudge does not discuss the standards for summary

judgment or the motion papers that would support or oppose sunmary judgrment

to ei ther party- Nor does he ident i fy any of the evidence or legal

argument such papers presented. He thereby conceals the record before him

showing that Plaint i f f  was ent i t led to sunnary judgment,  as a matter of

Iaw,  and tha t  Defendants '  submiss ions  are  inadequate  fo r  any  purpose,

except imposit ion of sanct ions upon them and their  counsel,  including

d isc ip l inary  and c r im ina l  re fe r ra l .

A. THE DISTRICT d'I'DGE }IRONGET'LLY DENIED PI.AINTIFF STNA'ART
.trrDGMENT, To vfHrcH sHE wAs ENTTTLED As A IIA,TTER oF r.ilw

The Decision consistent ly misrepresents that plaint i f f  ' .cross-

moved"  fo r  sunmary  judgment  [R-5 ;  R-13;  R-21] .  such fa rse  s ta tement  i s

notwithstanding Plaint i f f  pointed out to the Distr ict  , Iudge, again and

again, that she had not "cross-moved,,  for sumrnary judgment,  but,  rather

that she was seeking sunmary judgment by the conversion authorized by Rule

1 2  ( c )  .

Moreover ,  the  D is t r i c t  Judge c la ims tR-13,  fn .  4 l  tha t  he
"construes" that Plaint i f f  is seeking sunmary judgment.  According to the

Dec is ion ,  a t  some unspec i f ied  po in t  a f te r  September  28 ,  1995,  p la in t i f f

"a rgued tha t  her  mot ion  papers  do  no t  seek  a f f i rmat ive  re l ie f  on  the

mer i ts " .  The Dec is ion  c i tes  no  record  re fe rence fo r  when p la in t i f f

a1legedly made such argument,  which is ref lected nowhere j -n the transcr ipt

o f  the  subsequent  oc tober  2 '1 ,  1995 proceed ings  lR-772a,  R-z?4,  R-7go-11,

nor  in  P la in t i f f ' s  four  unanswered l -e t te rs  to  the  D is t r i c t  .Tudge [R-290,

R-797,  R-800,  R-8531,  nor  in  her  mot ion  fo r  recons idera t ion  o f  the  D is t r i c t

Judge 's  den ia r  o f  recusa l  tR-?431.  eu i te  the  cont ra ry ,  these record
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references show that Plaint i f f  not only expl ic i t ly apprised the Distr ict

Judge of her request for summary judgment,  but of  her ent i t lement thereto

a s  a  m a t t e r  o f  I a w  [ R - 7 9 1 ,  R - 9 5 4 ] .

Thus, the District .fudge attempts to create a false illusion of

some "even-handedness" where, having converted Defendants, dismissal motion

into one for summary judgment,  he is now giving plaint i f f  the benef i t  of

the doubt in "constru[ ing]" that Plaint i f f  has moved for summary judgment.

simultaneously,  the Distr ict  Judge portrays plaint i f f  as a l i t igant who is

confused or dis ingenuous as to the nature of her court  submissions.

.  The Compla in t  was  ver i f ied  be fore  i t  was  served [R-95] ,  i t s

a l legat ions  $ te re '  add i t iona l l y ,  re -sworn  to  in  p la in t i f f ,  s  a f f idav i t

reques t ing  convers ion  pursuant  to  Ru le  L2(c )  tR-172:  1118,  191 and,  fu r ther

re i te ra ted  and re -a l leged in  her  Ru le  3  (q )  s ta tement  tR-455 z  !2 'J .  Those

a l legat ions  met icu lous ly  de ta i led  how the  ju r isd ic t ion- less ,  f raudu len t ,

and retal iatory suspension of Plaint i f f 's l icense was aeeonpl ished and the

de l ibera teness  w i th  wh ich  Defendants ,  ac t ing  together  and separa te ly ,

violated black-letter law in perpetuating the suspension and in authorizing

and perpetuat ing a barrage of bogus discipl inary proceedings against her,

refusing to establ ish their  jur isdict ion and authori ty when chal lenged by

Pla in t i f f  to  do  so ,  and subver t ing  her  Ar t i c le  ?8  cha l lenge there to .

Support ing the al legat ions of Plaint i f f ,  s Complaint tR-221 and

her  Ru le  3  (g )  S ta tement  IR-4541 were  c i ta t ion- re fe rences  to  documents  in

the discipl inary f i le,  as set forth in her annotated . .Chronology,,  
IR-20j. ] ,

as wel l  as her "Cri t ique" of Defendants'  Answer tR-2751. Such . .Cri t ique,, ,

e x p r e s s r y  r e f e r r e d  t o  i n  p l a i n t i f f ' s  R u l e  3  ( s )  s t a t e m e n t  t R - 4 5 4 :  S 1 l  ,

documented that Defendants'  Answer, in responding to over 150 separate

paragraphs of the Complaint,  was false and known by Defendants to be false.

F ina l l y ,  P la in t i f f ' s  Memorandum o f  Law tR-4601 demonst ra ted

that Defendants'  defenses were inappl icable to the pteaded al legat ions of
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the cornpraint [R-470-486].  Addit ional ly,  by her incorporated-by-reference

Pet i t ion  fo r  a  wr i t  o f  cer t io ra r i  tR-303;  R-4?81,  p la in t i f f  ra id  ou t  her

lega1 arg'unents in support of her challenge to the constitutionality of New

York's discipl inary Iaw, as wri t ten and appt ied. Cit ing U.S. Supreme Court

and federal  decisional law, as wel l  as that of  the New york Court  of

Appeals '  Plaint i f f  out l ined four discrete areas of unconst i tut ional i ty tR-

3 3 0 4 ;  R - 3 3 1 - 3 4 1 1 3 s :

r :  "New York 's  A t to rney  D isc ip r inary  Law unconst i tu t ionar ry
Permi ts  rn te r im suspens ion  orders  w i thout  a  p re-  o r  pos t -

I I :

S u s p e n s i o n  H e a r i n g "  I R - 3 2 9 - 3 3 ] - l

"New York's Judiciary Law S90 Is Unconst i tut ional in Fai l ing to
Provide Discipl ined Attorneys a Right to Judiciar Revlew,
Either By Direct Appear or by the codif ied common Law wri ts, ,
l R - 3 3 1 - 3 3 4 1

II I :  "The Combinat ion of Prosecutor ial  and Adjudicat lve Funct ions in
New York 's  D isc ip l inary  Scheme Is  Unco-ns t i - tu t iona l  and Lends
Itsel f  to Retal iat ion Against JudiciaL Whist le-Blorrrers,,  tR-334-
3 3 8  l

rV: " .rudiciary Law s90 and the Related Rules of the Apperrate
Division, Second Department Are Unconst i tut ional ly vigue and
Have Been App l ied  in  an  uncons t i tu t ionar  Manner , ,  tn - :sg-sar l

F e d . R . c i v . P .  5 6 ( e )  s p e c i f i e s  t h e  s t a n d a r d s  a  n o n - m o v i n g  p a r t y

must meet on a sunmary judgment motion:

" . . .an  adverse  par ty  may no t  res t
den ia ls  o f  the  adverse  par ty 's
par ty 's  response,  by  a f f idav i ts
th is  ru le ,  must  se t  fo r th  spec i f i c
a  genu ine  issue fo r  t r ia1  . , ,

Yet even after the Distr ict  Judge wrongful ly rel ieved

Defendants of their  default  in responding tR-6961, such that they had 3-t /2

months in which to fashion their opposition, they wholly failed to meet the

aforesa id  c l -ear  and exp l i c i t  regu i rement  o f  Ru le  56  (e ) ,  re i te ra ted  in  a l_ l

the  case law.  Case l la ,  s  2 -L /4  page a f f idav i t  tR-G3O]  u t te r ly  fa i led  to

subs tan t ia te  Defendants '  Ru le  3  (g )  den ia ls  tR-6261 .  As  such,  i t  p resented

upon the mere al legat ions or
p lead ing ,  bu t  the  adverse

or as otherwise provided in
facts showing that there is

35  P la in t i f  f
th is appeal the
in  her  Pet i t ion

spec i f i ca l l y  re i te ra tes  and incorpora tes
arguments set forth in her Memorandum of
f o r  a  W r i t  o f  C e r t i o r a r i  t R - 3 0 4 1 .

by reference on
L a w  I R - 4 6 0 ]  a n d
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no "glenuine issue" for t r ia l .  Nor did casel la 's aff idavi t  in any way deny

or dispute Plaint i f f 's documentary "Cri t ique",  referred to in her RuIe 3 (g)

Statement [R-454],  as establ ishing that Defendants, Answer was sham and in

bad- fa i th .  He,  thereby ,  conceded Defendants '  t i t iga t ion  misconduct  by

their  Answer, as weII  as the documentary substant iat ion of the al legat ions

of the Complaint. .  Indeed, Casel la 's aff idavi t  ent i t led plaint i f f  to RuIe

56(S) sanct ions since, as highl ighted by her october 2?, 1995 aff idavi t  tR-

73 ' l l  '  i t  was  in  demonst rab le  bad fa i th :  Case l la  c i rcumscr ib ing  h is

test imonial  presentat ion to the few non-probat ive, i r relevant paragraphs

of  h is  a f f idav i t ,  when,  in  fac t ,  he  had d i rec t ,  persona l  knowredge o f  the

vast major i ty of the al legat ions of the Complaint and al l  the al legat ions

re la t ing  to  the  un lawfu l  and unconst i tu t iona l  suspens ion  o f  p la in t i f f ,  s

l i cense,  de l ineated  a t  1 I4  o f  her  Ru le  3  (g )  S ta tement ,  re la ted  to  h im tR_

737-B) '  Warshay  v .  Gu inness  PLC,  supra ,  a t  640.  L ikewise ,  Defendants ,

misnomered "Memorandum of Law" tR-5391, which cited no law and wag devoted

exc lus ive ly  to  the  sanc t ions  issue Isee po in t  r r ,  in f ra ]

Defendants'  complete fai lure to controvert  plaint i f f rs

ent i t lement to sunmary judgment,  factual ly or legaI ly,  ent i t led her to such

rel ief  as a matter of  law. Their  bad-fai th opposit ion fai led to show even
"some metaphysical  doubt as to the mater ial  facts" of her Complaint,

Matsushita Elec. Indus. Co. v.  Zenith Radio Corp.,  supra. Consistent with

the  shared goa ls  o f  Eed.R.C iv .P .  1  and the  Jud ic ia l  fmprovements  Ac t  o f

1 '990,  Pub l ic  Law 101-650,  104 Sta t .  5089,  enac t ing  28  vs1  473, . facobson v .

cohen, supra, 526, sutnmary judgment to praint i f f  was mandated.

B. THE DISTRICT ,JI'DGE T{RONGEI'LLY GRA}TTED DEFENDA}ITS ST'I,D,IARY
.JUDGMENT, FOR I{HICH THERE IS NOT A SCINTILLA OF EVIDENCE

Since Defendants did not move for sunmary judgrment and,

moreover,  had disclaimed doing so by expressly reserving their  r ight to so

move "a t  a  fu tu re  t ime"  [R-626;  R-T83,  rn .  2s ] ,  they  d id  no t  iden t i f y  any
"mater ia l  fac t "  as  to  wh ich  there  was. .no  genu ine  issue, , .  Ru le  3 (g)  o f
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the  Genera l  Ru les  o f  the  Southern  D is t r i c t  exp l i c i t l y  s ta tes :

"upon any motion for summary judgment pursuant to Rure 56 ofthe Federal Rules of civil piocLaure, there shall be annexed tothe not ice of motion a separate, short  and concise statement of
the mater ial  facts as to which the moving party contends there
is  no  genu ine  issue to  be  t r ied .  r i i i u re  to  submi t  such
s ta tement  cons t i tu tes  g rounds fo r  den ia r  o f  the  mot ion . , ,

Such General Rule advances the settled principle, reiterated by

the  supreme cour t  dec is ion  in  ce lo tex  corp .  v .  ca t re t t ,  supra ,  a t  323:
*of course, a p?r!y seeking sunmary judgment always bears the
in i t ia r  respons ib i r i t y  o f  in fo rming  Lne-a is t r i c t  iour t  o f  ine
bas is  fo r  i t s  mot ion ,  and ident i f y ing  those por t ions  o f  r the
pread ings ,  depos i t ions ,  answers  to  in te r iogator ies ,  and
admiss ions  on  f i le ,  together  w i th  the  a f f idav i ts ,  i f '  any , , ,
which i t  bel ieves demonstrate the absence of a genuine issue of
mater ia l  fac t . "

From the record before the District Judge, he knew that without

a sua sponte grant of summary judgrment to Defendants, they would be unable

to formulate a Rule 3 (q) statement to support a summary judgrment motion and

bear  the i r  " in i t ia l  respons ib i l i t y "  o f  subs tan t ia t ing  the i r  c la ims.

Plainly,  Defendants had no legi t imate defense to the Complaint,  as evident

by their  f raud and misrepresentat ion in their  dismissal motion and Answer.

Such misconduct should have disent i t led them from any award of sunmary

judgment '  even were they ent i t ted to one, which they hrere not.  Keystone

( l - 9 3 3 ) .  Y e tDr i l le r  Co.  v .  Genera l  Excavator  Co. 2 9 0  u . s .  2 4 0 ,  2 4 5

considerat ions of Defendants, "uncrean hands,,  nowhere appear in the

D e c i s i o n .

rn grant ing Defendants sunmary judgment based on defenses of

Rooker-Feldman, res judicata, inmunity,  and Eleventh Amendment,  the

Dec is ion  does  no t  re fe r  to  P la in t i f f ' s  uncont rover ted  Memorandum o f  Law

which showed those defenses to be i n a p p l i c a b l e  t R - 4 7 0 - 4 8 6 1 .  A s

demonst ra ted  there in ,  such de fenses  were  based pure ly  on  Mr .  Weins te in 's

rewri t ing of the complaint and misrepresentat ion of the very cases he

c i t e d .

The D is t r i c t  Judge rep l i ca tes  Mr .  we ins te in ,s  misconduct  by
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simiJ-ar ly rewri t ing the complaint to delete the mater ial  al legat ions

vi t iat ing those defenses and l ikewise misrepresents or omits the pert inent

case raw rera t ive  there to .  Thus ,  po in ts  r r r ,  rv ,  and V o f  p la in t i f f , s

Memorandum o f  Law IR-47] - -4861 de ta i led  tha t  the  a l legat ions  o f  the

Complaint that Defendants acted without jurisdiction, without due process,

in a biased, bad-fai th,  f raudulent manner,  v iolat ive of non-discret ionary

clear and estabLished law, and that she was deprived a ful l  and fair

opportunity to be heard precluded dismissal based on defenses of Rooker-

Feldman, res judicata, and immunity36. The Decision does not deny these

bed-rock legal pr inciples --  whol ly undisputed by Defendants tR-6391 --  and

only demonstrates their correctness by hop-scotching through the Complaint

to  ob l i te ra te  v i r tua l l y  every  spec i f i c  a l lega t ion  o f  Defendants ,

ju r isd ic t ion- ress ,  due process-1ess ,  b iased,  bad- fa i th ,  re ta r ia to ry

conduct,  v iolat ive of c lear and unambiguous requirements of New york, s

attorney disciplinary statute and the Second Department, s own court rules3?

Notab ly ,  un l i ke  Defendants '  d ismissa l  mot ion  wh ich ,  a t  leas t

when ident i fy ing Plaj-nt i f f 's Causes of Act ion, acknowledged that plaint i f f ,

alleged she had been retaliated against "for exercising her First Amendment

36 P la in t i f f ' s  Po in t  r I  tR-470-4?11 demonst ra ted  the  inapp l icab i l i t y  o f
an Eleventh Anendment defense, p_articularly pointing out thjt money damlges
were avai lable against state defendants sued in tneir  personal cJpacit ies
and that IX9-l-0 of the Complaint tR-26-271 expressly ident i f ied DefLndants'
l i a b i l i t y  " i n  t h e i r  p e r s o n a l  c a p a c i t i e s " .  N e v e r t h e l e s s ,  t h e  D e c i s i o n
misrepresents the complaint as seeking damages against Defendants in their
off ic ial  capacit ies [R-20] and ignores that the Eleventh Amendment does not
bar  in junc t ive  and dec la ra to ry  re l ie f ,  as  fu r ther  a rgued in  p l -a in t i f f ' s
P o i n t  f I .

t1 The del iberateness with which the Distr ict  .Tudge has done this may
be seen f rom the  fac t  tha t  the  spec i f i c  v io l -a t ions  and the  re ta l ia to r l r
background to  Defendants '  ac t ions  are  par t i cu la r ized  no t  on ly  in  th ;paragraphs of the complaint which the Decision select ively does iot  c i te,
bu t  in  the  very  paragraphs  i t  does  c i te .  Because * "n1 i  pages  wou1d be
requ i red  toJEE fo r th ,  sen tence-by-sentence,  the  gross  and who lesa le
fashion in which the Distr ict  Judge has I i teral ly t"r i i t t "n the complaint
in  g ran t ing  Defendants  summary  d ismissa l ,  an-  Append ix  compar ing  h is
reci tat ion of the Complaint with what the conpl l int  actual iy " .-y" isannexed.
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r ights" and that Defendants had conspired to si lence her . .as a voice

speaking out against judicial  corrupt ion by judges and lawyers in the

Second .fudicial Department of the supreme Court of the State of New york,,

[R-]-47-81, the Decision does not even do that much. r t  obl i terates every

al legat ion frorn the complaint relat ing to Defendants, retal iat ion against

P la in t i f f  fo r  her  jud ic ia l  wh is t le -b lowing  and the  po l i t i ca l  con tex t

surrounding the events at issue. The Decision makes only a single isolated

ment ion  o f  f ree  speech tR-111,  whose inaccura te  c i ta t ion  to  the  compla in t

i s  bo ls te red  by  a  re fe rence to  P la in t i f f ,  s  pe t i t ion  fo r  a  v { r i t  o f

C e r t i o r a r i  I R - 4 3 5 - 4 3 6 ]  .

The signi f icance of this may be seen from the Distr ict  . rudge's

dec is ion  in  Grossman v .  schwarz  ,  679 F .supp.  440 (19gg) ,  wh ich  makes p la in

tha t  spec ia l  cons idera t ions  govern  51993 ac t ions  asser t ing  f ree  speech

c la ims-  Th is  i s  re f lec ted  by  th is  c i rcu i t ' s  dec is ions  as  weI I ,  Bernhe im

v.  L i t t ,  19  E-3d 318 (2d  C i r .  1996) ,  Donahue v .  ! { indsor  Locks  Board  o f  F i re

c o m m i s s i o n e r s ,  8 3 4  E . 2 d  5 4  ( 2 d  c i r .  1 9 g 7 )  ( . . s u m m a r y  j u d g m e n t  i s

inappropriate where the al legat ion is that act ion was taken in retal iat ion

for  an  exerc ise  o f  cons t i tu t iona l l y -p ro tec ted  f reedoms, , ,  rd ,  a t  59) ,

Gagriardi  v.  v ir lage of pawl ing, supra, at  l -94-5 ( . 'The r ights to comprain

to  pub l i c  o f f i c ia ls  and to  seek  admin is t ra t i ve  and jud ic ia l  re l ie f  a re

protected by the First  Amendment, , ;  . . . . . the r ight r to pet i t ion for a redress

of gr ievances is among the precious of l ibert ies safeguarded by the Bi l l

o f  R igh ts ' . . .and  is  ' in t imate ly  connected . . .w i th  the  o ther  F i rs t  Amendment

r igh ts  o f  f ree  speech and f ree  press . r , , ,  quo t ing  f rom un i ted  Mine  workers

v .  r r l i n o i s  B a r  A s s o c i a t i o n ,  3 g g  u . s .  2 L 7  ( l - g 6 7 ) ) .  p l a i n 1 y ,  D e f e n d a n t s ,

flagrant' unremitting violations of Plaintiff 's fundamental due process and

equal protect ion r ightsr ds preaded by the compraint,  support  her

al legat ions of retal iat ion. The Decision purposeful ly total ly omits both

the  a l legat ions  o f  v io la t ions  and o f  re ta l_ ia t ion .
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r t  must be emphasized that there is no evidence in the record

rebutt ing the mater ial  al legat ions of the Complaint.  None. This explains

vthy the Decision fai ls to ident i fy any proof by Defendants that would

support  sunmary judgrnent to them. case11a, who had f i rst-hand, direct

knowledge as to the rnajor i ty of al legat ions of the complaint,  fai led to

make even a test imonial_ cl-aim in hi ,s 2-L/ 4 page af f  idavi t  that Defendants

had jur isdict ion, compl ied with due process, that plaint i f f  had a ful l  and

fair hearing before an improper tribunal, and that her federally-guaranteed

rights were respected in the state forum.

Consp icuous ly ,  the  Dec is ion  a lso  never  ment ions  Defendants ,

demonstratedly fraudulent Answer, which referred the court  to state

d isc ip l inary  documents  no t  be fore  i t ,  and  d is ingenuous ly  de fer red  to  the

court  for interpretat ion of New York's attorney discipl inary statute, the

Second Department's rules, and New York Court of Appeals, decisions in Nuey

and Russakoff. Yet, the District .rudge fails to provide any interpretation

o f  t h e  j u r i s d i c t i o n a r  a n d  d u e  p r o c e s s  p r e r e q u i s i t e s  o f  s 6 9 1 . 4 ( r )  t h e

very  ru re  under  wh ich  p la in t i f f  \das  suspended - -  and s691.13(b)  (1 )  - -  the

very rule pursuant to which the October 18, 1990 order was issued --  Iet

alone point to any evidence showing that Defendants compl ied therewith,

which they nowhere even al leged that they did and, by reason of their

c la imed deference to  the  cour t ' s  in te rpre ta t ion ,  cou ld  no t  a I lege.  These

were the specif ical ly ident i f ied Second Department rules which the

complaint chalrenged, as wri t ten as and as appried tR-24 z !2;  R-g3-g71, and

which Plaint i f f  analyzed at length in Point Iv of her incorporated-by-

r e f e r e n c e  P e t i t i o n  f o r  a  w r i t  o f  c e r t i o r a r i  t R - 3 3 g - 3 4 2 1 .

AIso specif ical-1y chal lenged by the Complaint rrere .Tudiciary

L a w  s 9 o ( 2 )  a n d  s 6 9 1 . 4  t R - 2 4 2  $ 2 ,  R - 8 6 :  g 2 2 6 ) ,  r i k e w i s e  a n a r y z e d  b y

Plaint i f f  in Point rV of her Pet i t ion for a wri t  of  cert iorar i  tR-33g-3421.

Defendants'  Answer expressly denied that the Second Department had general
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d isc ip l inary  ju r isd ic t ion  under  Jud ic ia ry  Law g90 (2 ) ,  as  a l leged a t  g l19  o f

the complaint [R-30],  and deferred to the court  for interpretat ion of that

statutory provision [R-109: nt2].  Their  Answer also expressly denied that

the  Gr ievance Commi t tee  had genera ]  ju r i sd ic t ion  under  S691.4(a) ,  as

arleged at t2o of the complaint,  and deferred to the court  for

interpretat ion of that rule provision tR-109: Sj-31. Only by misrepresent ing

the plain meaning of both those provisions has the Distr ict  Judge been

enab led  to  confer  upon Defendants  d isc ip l inary  ju r isd ic t ion  they  never

asser ted  and express ly  den ied .

F i rs t ry ,  the  Dec is ion  mis represents  , rud ic ia ry  Law sgo (2 )  as

conferr ing unqual i f ied jur isdict ion upon the Second Department to

discipl ine attorneys tR-51. For that proposit ion, which Defendants nowhere

advanced,  the  Dec is ion  ac tua l l y  c i tes  p la in t i f f ,  s  I19  tR-3o l  ,  wh ich ,  as

noted ,  Defendants '  Answer  den ied .  fn  fac t ,  as  re f lec ted  by  p la in t i f f , s

119, Judiciary Law S90 (2) contains the express statutory predicate for the

Second Depar tment 's  d isc ip l inary  ju r isd ic t ion  to  censure ,  suspend,  o r

remove an attorney from pract ice: to wit ,  that the accused attorney be
"gu i l t y "  o f  spec i f ied  misconduct  tR-3511.  Th is  i s  then fu r ther  res t r i c ted

by  Jud ic ia ry  Law S90(6)  requ i r ing  tha t :  "be fore  an  a t to rney  or  counse lor -

at- Iaw is suspended or removed.. .a copy of the charges against him must be

d e l - i v e r e d  t o  h i m  p e r s o n a l l y . . . -  [ R - 3 5 1 ] 3 8

The al legat ions of the Complaint --  to which plaint i f f  sr^rore

and further substant iated with uncontroverted record references IR-201; R-

2751 are that she was suspended without f indings, the express

3 8  I n d e e d ,  5 6 9 1 - 4 ( 1 )  [ R - 5 3 3 ] ,  t h e  r u l - e  p r o v i s i o n  u n d e r  w h i c h  p l a i n t i f f
was  suspended,  express ly  s ta tes :

"The suspension sha]r be made upon the appl icat ion of the
Grievance committee this court ,  af ter 

-  
not ice of such

appl icat ion has been given to the-EEtorne ursuant  to
subd iv is ion  s ix  o f  sec t ion_90 o f
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prereguisi te for suspension under Judiciary Law S90 (2) and

"charg les" ,  the  express  prerequ is i te  under  Jud ic ia ry  Law s9o (6 )

there being no "charges" were never personal ly der ivered upon

Jud ic ia ry  Law S90 (6 )  fu r ther  expressLy  requ i res

without

which,

her  as

A s  t o  s 6 9 1 . 4  e t  s e q .  t R - 3 4 6 - 3 5 0 1 ,  n o t w i t h s t a n d i n g  t h e

innumerab le  a l lega t ions  o f  P la in t i f f ' s  Compla in t3e  a l leg ing  tha t  the  on lv

circumstances under which the Grievance Committee could lawful ly dispense

w i t h  t h e  j u r i s d i c t i o n a l  a n d  d u e  p r o c e s s  r e q u i r e m e n t s  o f  s 6 9 i _ . a ( e )  ( a )  o f

pre-petition "written charges", a pre-petition ..written hearing,,, ..findings

of fact" based on evidence from the stenographical ly-recorded hearing, . .a

major i ty vote of the ful l  committee" for the reconmending of charges, a
"wri t ten report" ,  with a "minori ty report , , ,  i f  any, f i led with the court ,

a s  s p e c i f i e d  b y  s 6 9 1 . 4 ( f ) ,  ( g ) ,  ( h ) ,  a n d  ( i ) ,  a r e  . . L r h e r e  t h e  p u b t i c

interest demands prompt action and where the available facts show probable

cause for such act ion",  the Decision IR-61 truncates the express exigency

requ i rement  and "probab le  cause"  de terminat ion  f rom 5691.4(e)  (5 )  so  as  to

falsely make i t  appear that there is no restr ict ion upon !h. Grievance

Committee to proceed thereunder and that it is sirnply the fifth among four

other equal ly avai lable opt ions. OnIy by so doing can the Distr ict  . fudge

concea l -  Defendants '  f lagran t  and de l ibera te  v io la t ions  o f  p la in t i f f ' s

r igh ts  in  the  au thor iza t ion  and perpetua t ion  o f  the  th ree  d isc ip l inary

proceedings against her,  as part icular ized in the Complaint and

substan t ia ted  in  her  summary  judgment  appr ica t ion .  As  po in t  rv  o f

Plaint i f f 's Pet i t ion for a Wri t  of  Cert iorar i  pointed out tR-3401 ,  quot ing

M a t t e r  o f  T h a 1 h e i m ,  8 5 3  F . 2 d  3 8 3 ,  3 B B  ( 5 t h  C i r .  j _ g S g )  . . . . . i t  w a s  t h e  c o u r t

that drafted these rules. The court  wrote i ts own rules; i t  must abide by

them.  "

The D is t r i c t  Judge 's  fa i ru re  to  in te rpre t  Nuey and Russakof f ,

t 2 8 ,  1 _ 2 9 ,  1 4 9 - 1 5 0 ,  L 5 2 ,  ! 6 L ,  1 6 8 ,  1 7 4 .
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whose interpretat ion Defendants also expl ic i t ly lef t  to the court ,  reveals

h is  recogn i t ion  tha t  those cases  are  d ispos i t i ve  and cont ro l l ing  as  to

Defendants'  v iolat ion of Plaint i f f 's fundamental  const i tut ional r ights,  as

wel l  as the faciaL unconst i tut ionaLity of the Second Department,  s inter im

suspens ion  ru le ,  5691.4(1) .  P la in ly ,  in te rpre ta t ion  o f  Russakof f  was  gu i te

relevant to the Distr ict  Judge's guest ion to Mr. weinstein at the october

27, 1995 argument [R-7zj- ] :  "she said she was deprived of any hearing? Do

the statutes provide for no hearing?,,{o The Distr ict  . rudge, s

misrepresentat ion of the very rule under which plaint i f f  wag suspended,

p la in ly  a  p ivo ta l  mater ia l  a l lega t ion  o f  her  compla in t ,  bespeaks  h is

consc ious  knowledge tha t  5691.4  (1 )  i s  cons t i tu t iona l l y  in f i rm,  as

recogn ized by  the  New york  cour t  o f  Appea ls  in  Russakof f .

C Iear Iy ,  where ,  as  a t  bar ,  s ta te  cour t  a t to rney  d isc ip l lnary

ru les  a re  fac ia l l y  uncons t i tu t iona l  and no t  based upon s ta te  s ta tu to ry

authori ty,  as Russakoff  and Nuey reveal,  the declaratory judgment rel ief

sought in Plaint i f f 's First  Cause of Act ion, does not require review of any

state court  decisions in Plaint i f f 's case. Al l  that is reguired is facial

examinat ion  o f  the  cour t  ru les  and re la ted  s ta tu to ry  p rov is ions .

Notwithstanding the inappl icabi l i ty of  Rooker-Fe1dman, as detai led in point

I r I  o f  P la in t i f f  ' s  Memorandum o f  Law IR-4?1-476] ,  the  D i .s t r i c t  . rudge

jett isoned his adjudicat ive duty vis-a-vis the unconst i tut ional i ty of  New

10 As hereinabove noted, Plaint i f f 's al legat ion that she was suspended
wi thout  a  hear ing  -  i s  !n9  on ly  spec i f i c  due f , rocess  v io la t ion  re ra t i ve  toher  suspens ion_ ident i f ied  by  the  Dec is ion .  rne  Dec is ion  concea l_s  theegregiousness of the fact that Plaint i f f  had no pre-suspension hearing byal-most making i t  appear in i ts reci tat ion tnfr-she aia not oppose orcha l lenge case l - la 's  May 8 ,  1990 and January  25 ,  l -991 orders  to  Show Causefor  her  suspens ion  as  v io l -a t i ve  o f  her  cons t i tu t iona l  r igh ts  un t i l  a f te rshe was suspended [R-7-g].  That this is not the case may 6" " ." ,  i ; " f f i
many spec i f i c  mater ia l  a l lega t ions  o f  the  compla in t  r6 f tec t ing  tha t  "n .v igorous ly  contes ted  bo th  o rders  to  show cause.  rndeed,  the  on lvparagraphs  o f  p la in t i f f ' s  Ru le  3  (g )  s ta tement  tR-4541 admi t iea f i
Defendants  re l -a te  to  P la in t i f f ' s  hav ing  cha l lenged each o i  tn "  a fo resa id
two orders  to  Show Cause [R-626-72 I9 ,2 ,  4 ] .
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York 's  a t to rney  d isc ip r inary  raw,  as  wr i t ten ,  by  c la iming ,  w i th  bo i le r_

p la te  ease,  tha t  i t  was  " inex t r i cab ly  in te r tw ined, ,  and ' .wou ld  necessar i l y

invorve direct,  or at  a minimum indirect,  review of the propriety

o f . . . s ta te  cour t  dec is ions"  tR-171 .  Th is ,  no tw i ths tand ing  Fe ldman makes

clear that lower federal  courts have subject matter jur isdict ion over

const i tut ional chal lenges to court  promulgated rules governing attorneys

general ly,  which i t  v iewed as not judicial ,  but legislat ive in nature. The

Compla in t ' s  F i rs t  cause o f  Ac t ion  IR-83-871 spec i f i ca l l y  cha l lenges  the

second Department 's discipl inary court  rules as unauthorized substant ive

law-mak ing .

Feldman dist inguishes the Rooker doctr ine and holds i t

inappl icable to state court  decisions involving bar rules of general

app l i ca t ion .  obv ious ly ,  a  genera l  cha l lenge normal ly  emerges  f rom a

specif ic case involving an aggrieved attorney or appl icant for admission,

without which state defendants would doubtLess raj-se an object ion based on

standing. Moreover,  Feldman makes clear that a prerequisi te to federal

Iower court  subject matter jur isdict ion is that the federal  const i tut ional

quest ions have f i rst  been raised in the state courts so as to afford them

a f i rs t  oppor tun i ty  to  in te rpre t  the  s ta te  law and ru les  a l leged to

conf l ict  with federal  const i tut ional r ights.  As recognized by the Distr ict

,rudge [R-15], Plaintiff exhausted every avail-able remedy in the state forum

for review of her const i tut ional chal lenge to the state attorney

d isc ip l inary  Iaw,  as  wr i t ten  and as  app l ied ,  inc lud ing  a  pe t i t ion  fo r  a

Wr i t  o f  Cer t io ra r i  to  the  U.S.  Supreme Cour t .

Th is  C i rcu i t  has  acknowl -edged the  preva i l ing

the meaning of " inextr icably intertwined,,  in i ts recent

v -  N y s  o f f i c e  o f  c o u r t  A d m i n i s t r a t i o n ,  g 5  F . 3 d  1 g 5 ,  1 _ g g

confusion

dec is ion ,

( 2 d  c i r .

as  to

Moccio

L996)  ,

s t a t i n g :

"the supreme court  has provided us with l i t t re guidance in
determj-ning which cLaims are ' inextr icably intertwi-ned, with a
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pr io r  s ta te  eour t  judgment  and wh ich  are  no t . . .The
been incons is tency  in  the  lower  federa l  cour ts

resu l t  has

-faced 
with

char lenges  based upon the  Rooker -Fe ldman doc t r ine .

The extraordinary al legat ions of Plaint i f f 's complaint provide

th is  c i rcu i t  w i th  a  c lear  oppor tun i ty  to  exp lo re  and de f ine  the

ava i rab i l i t y  o f  federa l  redress  when s ta te  cour ts  u t i r i ze  fac ia l l y

unconst i tut ional statutory and court  rure provisions, which to the extent

they provide due process safeguards, the state courts f lout,  for ul ter ior,

pol i t ical ly-motivated reasons .

Moreover '  i t  appears from the decisional law and texts deal ing

with the Rooker doctr ine that there has been no recognit ion that at  the

t ime such doc t r ine  was ar t i cu la ted  in  Lg23,  there  was ob l iga tory

ju r isd ic t ion  by  the  u .s .  supreme cour t  over  dec is ions  rendered by  the

highest state courts,  holding val id a state law chal lenged as inconsistent

with federal  Law, Stern, Gressman, Shapiro Supreme Court pract ice, 6th

Ed i t ion  ( l -986) ,  a t  30 ,  fn .  80 .  However ,  such ob1 iga tory  ju r isd ic t ion  was

e l i m i n a t e d  i n  1 9 2 5  a s  t o  " a  f i n a l  j u d g m e n t . . . r e n d e r e d  o r  p a s s e d  b y  t h e

h ighes t  cour t  o f  a  s ta te  in  wh ich  a  dec is ion  cou ld  be  had. . .where  is  d rawn

in quest ion the val idi ty of a statute of any State on the ground of i ts

be ing  repugnant  to  the  cons t i tu t ion . . .o r  laws o f  the  un i ted  s ta tes , , ,

Judiciary Act of  1925 (43 Stat.  936, 93?).  plainly,  f rom that t ime on the

Rooker doctr ine needed reformulat ion in l ight of  the drast ical ly changed

circumstances as to the absolute r ight of  review by the Supreme court  in

such cases  as  invo lved s ta te  cour t  dec is ions  upho ld ing  s ta te  ac t ion  as

aga ins t  asser ted  federa l  r igh ts .

Moreover,  today, the cont inued standard pretense that the u.S.

supreme cour t  i s ,  in  any  prac t ica l  sense,  geared to  rev iew mer i to r ious

pet i t ions  fo r  cer t io ra r i  coming to  i t  f rom h ighes t  s ta te  cour ts  f l ies  in

the face of the stat ist ical  real i ty.  rn the 1994 supreme court  term, when

Pla in t i f f  f i l ed  her  Pet i t ion  fo r  a  wr i t  o f  cer t io ra r i  [R-303] ,  the  cour t
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had over 8,000 cert .  pet i t lons on i ts docket and accepted onry 7T cases for

such d isc re t ionary  rev iew.  see,  s ta t i s t i ca l  sheet  No.  2g  o f  the  u .s .

Supreme Court,  dated . fune 2g, 1995

ft  is noteworthy that the Distr ict  , fudge uses plaint i f f ,  s

Ar t i c le  78  cons t i tu tu t iona l  cha l lenge as  a  bar  to  her  federa l  ac t ion ,

w i thout  ad jud ica t ing  the  cent ra l  i ssue ra ised by  p la in t i f f  as  to  the

fundamental constitutional violation, reflected by her complaint, that the

Second Department was disqual i f ied from adjudicat ing a proceeding to which

they were a named party and had an interest. This glaringly contrasts with

h i s  d e c i s i o n  i n  R a m e a u  v .  N y S  D e p t .  o f  H e a r t h ,  i 4 !  E . s u p p .  6 g ,  7 o  ( L 9 9 0 ) ,

where in  the  D is t r i c t  Judge acknowledged:

".- . .al though a judgrment in a pr ior Art ic le ?g proceeding is not
a bar to a subseguent federar civ ir  r ights act ional,  tn.-rea"rar-
plaint i f f  is precruded from rel i t igat ing issues that \^rere fulry
a n d  f a i r l y  l i t i g a t e d .  .  . , ,

As  de ta i led  in  po in t  r r  o f  p ra in t i f f ,  s  pe t i t ion  fo r  a  wr i t o f

cer t io ra r i  [R-331-334] ,  the  most  fundamenta l  component  o f  due process ,

w i thout  wh ich  fu I I  and fa i r  ad jud ica t ion  is  imposs ib le ,  i s  an  impar t ia l

t r ibunal.  This is so basic that the Distr ict  Judge surely did not have to

rely on the cases ci ted by Plaint i f f  for that sel f-evident proposit ion tn-

3321.  However ,  a lso  ident i f ied  there in  [R-333] ,  suppor ted  by  the  Second

Depar tment 's  own dec is ion  tn  ao t t r  r .  ooo" t t ra .  o t r t " to r ,  , r r "a  o .oa . ,  ,

A . D . 2 d  6 8 2 ,  l - 5 9  N . Y . s . 2 d  9 9  ( 2 n d  D e p t .  1 9 5 ? ) ,  c i t i n g  S m i t h  v .  w h i t n e y ,  L L 6

u . s .  1 , 6 7  ( 1 8 8 6 ) ,  i s  t h a t  t h e r e  i s  n o  j u r i s d i c t i o n  f o r  j u d g e s  i n  o n e

The Distr ict  Judge includes a pert inent footnote on this point:
"The doc t r ine  o f  c la im prec lus ion ,  wh ich  bars  re l i t iga t ion  o fcauses of act ion, does not apply where the ini t ia l  iorurn--aia
not have the power to award the ful ]  measure of ret ief  sought
in_the subsequent r i t igat ion. see Davidson v. capuano, - t92 

F-.2d
2 7 5 ,  2 7 8  ( 2 d  c i r .  1 9 8 6 )  .  s i n c @ i r  r i g h t s
v io la t ions  are  no t  recoverabre  in  an  Ar t - i c re  zg  proceea in ! ,  ajudgment  resu l t ing  f rom such proceed ing  w i r r  no t  ua i '  asubsequent  federa l -  ac t ion  seek ing  tha t  re l - ie f  . . . , ,
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Appelrate Divis ion to adjudicate Art ic le ?8 proceedings brought against
judges of another Appel late Divis ion because the histor ic genesis for such

proceedings, codif ied by the common law wri ts of cert iorar i ,  mandamus, and

proh ib i t ion ,  requ i res  ad jud ica t ion  by  a  h igher  t r ibunar .

As  p leaded in  !1?g o f  the  compra in t  tR-?41,  the  At to rney

Genera l  opposed t rans fer  o f  P l -a in t i f f ' s  Ar t i c le  7g  proceed ing  f rom the

second Department and did so "without any legar authori ty, , .  Defendants'

Answer  sk ipped over  tha t  mater ia r  a r legat ion  tR-1211,  a  fac t  spec i f i ca l l y

brought  to  the i r  a t ten t ion  in  P la in t i f f , s  "Cr i t ique , ,  
tR-296J ,  t ransmi t ted

to  the  At to rney  Genera l ' s  o f f i ce  on  May 25 ,  1995 IR- l?g ] .  Defendants  took

no correct ive steps. consequent ly,  their  fai lure to deny that pivotal

al legat ion can only be viewed as del iberate and must be deemed admitted

under  Fed.R.c iv .P .  8 (d) .  Yet ,  jus t  as  Defendants  c i ted  no  1ega1 au thor i ty

fo r  an  Ar t i c re  78  proceed ing  to  be  ad jud ica ted  by  the  very  judges  whose

unlawful  and unconst i tut ional conduct is being chal lenged therein, so too

the Distr ict  Judge has provided no law and no interpretat ion permit t ing

such monstrous subversion of the Art ic le Tg remedy.

Thus may be seen that the Distr ict  Judge's grant ing of summary

judgrment to Defendants rests on obl i terat ion and misrepresentat ion of the

mater iar arregat ions of the complaint,  obl i terat ion and misrepresentat ion

of  the  exp l i c i t  requ i rements  o f  New York 's  a t to rney  d isc ip l inary  1aw and

the  s ta tu to ry  p rov is ions  re la t ing  to  Ar t i c l -e  78 ,  and upon absoru te ly  no

evidence whatever.

CONCLUSION

The Decision and 'Judgment appealed from shourd be reversed as

a mat te r of 1aw, with sunrmary judgment as to r iabiJ- i ty granted ro

P la in t i f f ,  w i th  remand fo r  assessment  o f  damages,  monetary  pena l - t ies  and

sanct ions  aga ins t  Defendants  and the i r  counse l ,  persona l ly ,  inc lud ing  a
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eounsel fee award; Defendants should be enjoined from further enforcement

of the 'June 14, l-991 "interim" suspension order and the judicial Defendants

from arl  further act ion on any and al l  matters before them in which

Plaint i f f  is involved, which should be transferred to another ,Judicial

Department; the attorne! disciplinary law of the state of New york and, in

par t i cu la r ,  Jud ic ia ry  Law S9O (2)  and (10) ,  as  we l_ I  as  re la ted  cour t

d i s c i p l i n a r y  r u l e s ,  2 2  N Y C R R  5 6 9 1 . 4 ,  5 6 9 1 . 4 ( l )  ( 1 )  a n d  5 6 9 1 . 1 3 ( b )  ( 1 ) ,  s h o u l d

be dec la red  unconst i tu t iona l  fo r  reasons  se t  fo r th  here in  and in

Plaint i f f 's Pet i t ion for wri t  of  cert iorar i  to the u.s.  suprene court  tR-

3031. AI l  Defendants, their  counsel,  as wel l  as the Distr ict  rrudge, should

be re fe r red  fo r  d isc ip l inary  and c r im ina l  ac t ion  based upon the i r  f i l i ng

o f  fa lse ,  f raudu len t ,  and decept ive  ins t ruments ,  obs t ruc t ion  o f  jus t i ce ,

co l lus ion ,  cor rup t ion ,  and o ther  o f f i c ia l  m isconduct .

Whi te  P la ins ,  New york
January 10, L99742

DORTS L. SASSOWER
Pla in t i f f  Pro  Se
283 SoundvGw Nenue
W h i t e  P l a i n s ,  N e w  y o r k  1 0 6 0 6

On the  Br ie f :

Dor is  L .  Sassower
E l -ena Ruth  Sassower ,  para lega l

I t  This date marks exact ly six years to the day from plaint i f f 's January
10,  1991 le t te r ,  re fe r red  to  in  $93 o f  the  Compla in t  tR_471 as  de l ineat in i
to  case l la  the  ju r isd ic t ionaL and due process  in f i rm i t ies  o f ,  as  we l_1  asother mater ial  errors in,  the second Department 's october 1-g, 1gg0 order.

76


