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TNTRODUCTORY STATEMENT

This Reply Brief l  demonstrates the bad-fai th and fr ivolous

nature of Defendants'  Appel lees'  Br ief2 and plaint i f f ,  s ent i t lement to

maximum sanct ions under aII  appl icable statutory and rule provisions, 2g

u . s . c .  s 1 9 2 ? ,  F e d . R . c i v . p .  R u r e  1 1 ,  F . R . A . p .  R u r e s  3 1  a n d  3 g ,  a s  w e r r  a s

cr iminal and discipl inary referral  of  Defendants and their  counsel,  the New

York state Attorney General ,  himself  a Defendant.  on this appeal,

Defendants are represented by Assistant Attorney General Jay Weinstein, who

defended them before the Distr ict  ,Judge and whose f lagrant,  unremit t ing,

and unad jud ica ted  l i t iga t ion  misconduct  i s  de ta i led  in  p la in t i f f ' s

Appel lant 's Br ief ,  with record references --  most part icular ly,  in her 1g-

page rcci tat ion of the "Course of the Proceedings before the Distr ict

C o u r t "  ( B r .  L 2 - 3 0 )  a n d  i n  h e r  p o i n t  I I  ( B r .  3 g - 5 0 ) .

Such docuinented l i t igat ion misconduct before the Distr ict

, rudge, r is ing to the leve1 of f raud upon the court ,  is ent i rely undenied

and und isputed  by  Mr .  l fe ins te in  and is ,  in  fac t ,  ind isputabre .  Th is

inc ludes :  (a )  h is  d ismissa l  mot ion  wh ich  knowing ly  mis represented  and

obl i terated the mater ial  pleaded al legat ions of the Complaint and

cont ro l l ing  law;  (b )  h is  Answer  wh ich  was fa lse  and in  bad- fa i th  in  i t s

lesponses  to  more  than 150 o f  the  Compla in t ' s  a l lega t ions i  (c )  h is

unsubstant iated opposit ion to Plaint i f f 's summary judgrment appl icat ion; (d)

h is  cons is ten t ly  fa lse  and mis lead ing  le t te rs  and ora l  advocacy ;  and (e )

I  th is  Rep ly  Br ie f  i s  w i thout  p re jud ice  to  Appe l lan t ,  s  pos i t ion
tha t  Appe l lees '  Br ie f  i s  no t  p roper ly  be fore  the  cour l -  to r  a r t  the
reasons se t  fo r th  in  her  accompany ing  Apr i r  1 ,  1997 mot ion .

2  H" te ina f te r  re fe renced as  "op .  Br . "  to  ind ica te  Appe l rees ,
oppos i t ion  Br ie f .  P la in t i f f ' s  Appe l lan t ' s  Br ie f  i s  here in  abbrev ia ted
as  "Br . " ,  w i th  "R- "  des ignat ing  the  Record  on  Appea l .



his refusal to take corrective steps, when his misconduct

demonstrated to him.

was evidentiarily

Wi thout  more ,  the  magn i tude and ex ten t  o f  Mr .  Weins te in rs

wi l l fu l  misconduct before the Distr ict  . rudge is disposit ive of plaint i f f ,  s

absolute r ight to reversal,  with severest sanc t ions  aga ins t  Defendants ,

the i r  counse l ,  and aga ins t  Mr .  we ins te in  persona l ly .  consequent ry ,  Mr .

Weinstein should have had the sense to sl ink into a dark corner,  never to

be heard  f rom aga in  - -  par t i cu la r ry  in  v iew o f  h is  c i ta t ion  (op .  Br .  14)

to  Gentner  v .  shu lman,  55  F .3d  g7  (2d  c i r .  1gg5) ,  a lbe i t  fo r  o ther

p u r p o s e s .  I n  t h a t  c a s e ,  t h i - s  C o u r t  s t a t e d  ( a t  g 9 ) :

"A tr ia l  judge is required to take measures against unethical
conduct occurr ing in connect ion with any proceeAing before him.
Yr lg igus  v .  y .des t inghouse E1ec.  corp ,  62L t .za  lqz ,  i+e  (5 th  c i r .
1980) .  I t . i s  the  du ty  and respons ib i . l i t y  to  d isqua l i f y  counse l
fo r  uneth icar  conduct  p re jud ic ia l  to  counse l ' s  adversary .
9sramger_rnc .  v .  Lee pharmaceut icg ls . ,  510 E.2d  26g,  27L <2a

rns tead,  Mr .  we ins te in ,  whose Br ie f  a rso  does  no t  deny  or

dispute any of the facts detai led by Appel lant as to the aberrant course

of the proceedings before the Distr ict  . rudge and that his Decision is

factual ly dishonest and legalIy insupportable in every mater ial  respect

(Br.  3L-75) --  I ikewise disposit ive of her absolute r ight to reversal,  with

cr im ina l  and d isc ip l inary  re fe r ra l  o f  the  D is t r i c t  , Judge - -  p roceeds to

argue fo r  i t s  a f f i rmance.  In  so  do ing ,  Mr .  Weins te in  ignores  the  fac ts ,

as docunented by the Record and presented with control l ing Iaw in

Appel lant 's Br ief .  Indeed, Mr. Weinstein nowhere even refers to the Brief .

Nor does he ident i fy or address a single one of her appel late arguments3

'  M t .  W e i n s t e i n ' s  B r i e f  r e f e r s  o n l y  t o  P l a i n t i f f r s  R e c o r d  o n
Appea l ,  wh ich  he  ca ] ls  an  "Append ix "  (op .  Br .  z ) .  upon examinat ion  o f
the  D is t r i c t  Cour t  docket ,  P la in t i f f  has  l -earned tha t  omi t ted  f rom her
Record  on  Appea l  was  the  D is t r i c t . ]udge 's  so-ordered September  13 ,  1995
le t te r  o f  Mr .  we ins te in  [R-7 i ,1 ] ,  wh ich  was never  sent  to  her  and o f
whose ex is tence she was unanare .  That  le t te r  - -  and p la in t i f f ' s



As hereinafter shown, Mr. gleinstein repeats on this appeal the

ident ical  pattern of his misconduct before the Distr ict  ,Judge: fals i fy ing,

obfuscat ing, and omit t ing the mater ial  al legat ions of the Complaint,  the

nature and content of the submissions before the Distr ict  ,Judge, and the

control l ing law relat iwe thereto to mislead and deceive the Court .

Such appel late misconduct by Mr. Weinstein, making a mockery of

the ABA Mode1 Rules of Professional Conduct:  RuIe 3.1 . .Meri tor ious Claims

and contentions" and Rule 3.3 "candor Toward the TribunaL',, is arl the more

egregious when committed by a government attorney, part icular ly in a case

involving readi ly-ver i f iable corrupt ion by state off ic ials,  including high-

ranking state judges. Yet,  Mr. Weinstein's appel late misconduct is not his

a lone,  bu t  i s  a lso  chargeab le  to  h is  super io rs  and the  At to rney  Genera l_ .

They rdere on not ice both before and after Appel lant f i led her Brief  that

there $ras no legi t imate defense to this appeal and that the Attorney

General 's duty was not only not to oppose the appeal,  but to aff i rmatively

jo in  in  i t ,  as  we l l  as  to  under take  a  Ru l -e  60  (b )  (3 )  mot ion  to  vacate  fo r
"fraud.. . ,  misrepresentat ion, and other misconduct" of  Defendants by their

counsel --  their  own Assistant Attorney Generar !{einstein.

- 
Appellant gave such notice at the November 8, 1996 pre-Argument

Conferencc, which Mr. Weinstein fai ted and refused to attend, with the

At to rney  Genera l ' s  o f f i ce  c la iming  he  was no t  hand l ing  the  appea l  and

response to  i t  - -  i s  descr ibed a t  pp .  L9-20  o f  her  Br ie f .  I t  i s  unknown
whether  the  D is t r i c t  Judge 's  so-order ing  o f  Mr .  Weins te in ,s  le t te r  on
S e p t e m b e r  7 9 , 1 9 9 5  w a s  b e f o r e  o r  a f t e r  P l a i n t i f f  t e l e p h o n e d  t h e  D i s t r i c t
,Judge's Clerk that morning to apprise the Court  that her September 1g,
1995 oppos i t ion  le t te r  IR-712]  was en  rou te .  However ,  the  i \os t i le  and
in t im ida t ing  response o f  the  c l -e r t< ,  as  recounted  by  p ia in t i f f ,  s
september  19 ,  l -995 le t te r  to  the  D is t r i c t  Judge [R-T2g] ,  shourd  be  seen
in  the  contex t  o f  h is  so-order ing  Mr .  we ins te in ,s  september  13 ,  1995
Ie t te r .  As  re f lec ted  by  the  t ranscr ip t  o f  the  proce ld ings  on  September
26,  1 '996,  the  D is t r i c t .Tudge made no ment ion  o f  h is  so-o ider ing  i { r
Weins te in 's  le t te r ,  no tw i ths tand ing  tha t  le t te r  was  d iscussed ind  handed
u p  t o  h i n  [ R - 6 8 2 ] .



sending in his stead ah assistant at torney general  who knew nothing about

the  case-  Apper ran t  re i te ra ted  tha t  no t ice  in  a  January  !4 ,  LggT le t te r

to Attorney General Vacco, a copy of which she thereafter provided to the

ch ie f  o f  the  At to rney  Genera l - ' s  L i t iga t ion  Bureau.  Not ice  was a lso

encompassed in Appel lant 's two appl icat ions for sanct ions against Mr.

weinstein and the Attorney General 's of f ice for subvert ing the appel late

case management process, whose salutary purpose is to narrotr ,  i f  not

el iminate, the issues on appeal.  The Attorney General  s irnply turned his

back on his duty to ensure the integri ty of his off icers conduct in these

federa l  p roceed ings  - -  much as  h is  p redecessor  tu rned h is  back  when h is

off ice subverted the integri ty of Appel lant,  s state court  Art ic le 7g

proceeding by i ts fraudulent defense [R-70-83: t1I166-1?0, L73-I7g, Lg2-j ,gLl

1 - 9 5 - 1 9 6 ,  L 9 8 - 2 0 9 .  A s  t h e  c o m p l a i n t  r e f r e c t s  t R - 2 2 :  1 1 0 1 ,  i t  i s  t h e

At to rney  Genera l ' s  misconduct  in  the  Ar t i c le  7B proceed ing  wh ich  has

resu l ted  in  h is  be ing  named a  par ty  de fendant  here in .

I t  would seem obvious that the fact that the Attorney General

is himself  a party defendant is a factor prevent ing his off ice from

pro fess iona l l y  and e th ica l l y  conduct ing  i t se l f  a t  every  s tage o f  these

federa l  p roceed ings :  (1 )  be fore  the  D is t r i c t  , Judge;  (2 )  in  the  appe l la te

case management phase before Staff  Counsel i  (3) and now before this Court .

Yet ,  Mr .  Weins te in  and the  At to rney  Genera l ' s  o f f i ce  have cons is ten t ly

refused to confront the issue of the propriety of the Attorney Genera1, s

represent ing  the  Defendants  here in ,  no tw i ths tand ing  the  At to rney  Genera l

and his Assistants would be cal led as necessary witnesses to events

re la t ing  to  i t s  de fense o f  Appe l lan t ' s  Ar t i c le  78  proceed ings .  As  c i ted

in ceramco, rnc. v. Lee pharmaceuticars, supra, at 270, canon 5 of the code

o f  P r o f e s s i o n a l  R e s p o n s i b i l i t y ,  D R  5 - 1 0 1 ( B )  s t a t e s :

"A rawyer shal l  not accept employment in contemplated or



pending l i t igat ion i f  he knows or i t  is obvious that he or a
I a w y e r i n h i s f i r m o u g h t t o b e c a 1 1 e d a s a w i t n e s s . . . , , �

The four  enumera ted  except ions  to  DR 5-101(B)  a re  inapp l icab le .  Th is

inc ludes  DR 5- l -01  (B)  (4 )  re la t ing  to  the  hardsh ip  c rea ted  by  the  re fusa l

because of " the dist inct ive value of the lawyer or his f i rm as counseL,, .

As the record herein overwhelmingly demonstrates, the only odist inct ive

value" of the Attorney General 's representat ion of Defendants has been his

readiness --  and that of  his staff  at  every juncture to engage in

outr ight f raud, misrepresentat ion, and other misconduct --  wltb_impunLW.

ARGUT'ENT

A . MR. 9IEINSTEIN' S FALSE A}ID MTSLE,ADING NPRELII,TINART STATEMENT'

Mr.  we ins te in 's  "p re l im inary  s ta tement , ,  (op .  Br .  L -2)  does  no t

ident i f y  tha t  Defendants ,  sued in  the i r  o f f i c ia l ,  as  we l l  as  ind iv idua l

capac i t ies ,  a re  be ing  de fended in  bo th  those capac i t ies  by  the  At to rney

Genera l ' s  o f f i ce{ .  Th is  i s  a  s ign i f i can t  omiss ion  because in  Mr .

l fe ins te in 's  Po in t  I I f -A  (Op.  Br .  20-23)  on  the  E leventh  Amendment ,  he

falsely makes i t  appear,  much as he had in his dismissal motion [R-149-151;

c t  -  ,  R-470-4711 ,  tha t  Defendants  a re  be ing  sued in  the i r  o f f i c ia l

capac i t ies  a lone - -  wh ich  is  no t  the  case.  Such ob l i te ra t ion ,  l i kewise

re f lec ted  by  the  D is t r i c t  Judge 's  Dec is ion  tR-2Ol  ,  i s  echoed by  the  th i rd

o f  M r .  w e i n s t e i n ' s  " e u e s t i o n s  p r e s e n t e d  f o r  R e v i e w , ,  ( o p .  B r .  3 ) .

Mr. Weinstein then repeats the . fudgment 's disposit ion as

deny ing  P la in t i f f ' s  "c ross-mot ions"  fo r  a  p re l im inary  in junc t ion ,  sunmary

judgment,  and reargument even though Appel lant,  s Brief  meticulously

detai led what the Record documentar i ly establ ishes, that no . .cross-motions,,

n The
is  represent ing

Attorney General  has
Defendants  here in  in

not shown the authority by which he
e i ther  capac i ty .



were ever rnade by plaintiff, who sought summary judgment by way of the

conversion authorized by Rure 12 (c) [R-16g (b),  Br.  6L-62),  moved, by order

to  show cause,  fo r  a  p re l im inary  rn junc t ion  tR-4gg,  Br .  50-56  l ,  and,  by

Notice of Motion, sought reargument,  reconsiderat ion, and renewal of the

Dis t r i c t  . fudge,s  den ia l  o f  recusa l  tR-?43,  Br .  29 t .

Conspicuously,  at  the same t ime as Mr. Weinstein perpetuates

the Distr ict  Judge's fabr icat ion that Plaint i f f  made . .cross-motions,, ,  he

is careful  to omit  the Judgment 's simultaneous reference to Defendants,

.  non-existent "motion for sunmary judgment, ,  tR-21. rndeed, nowhere in his

Br ie f  does  Mr .  Weins te in  ident i f y  any th ing  about  the  mechan ics  by  wh ich

sunrmary judgment was granted to Defendants. As detai led in Appel lantrs

Br ie f  (Br .  58-59 ,  64-65) ,  and unden ied  by  Mr .  Weins te in ,  the  D is t r i c t  , rudge

converted'  sua sponte, and without not ice, his dismissal motion to one for

sunmary judgment in Defendants'  favor --  based on a misrepresentat ion of

the record as to "voruminous aff idavi ts, , ,  which do not exist  as to

Defendants  and in  the  face  o f  Mr .  Weins te in ,s  d isc la i rner  o f  any

intention of moving for summary judgment [R-?83, In. 25]. This is over and

apart  f rom the record before the Distr ict  Judge showing that Mr.

Weinstein's dismissal motion, Answer, and his oral  advocacy thereon --  were

f raudu len t  and sanc t ionab le  (Br .  3g-50) .

B . MR. WETNSTETN' S FAISE A}ID MTSLEJADING TTCOUNTER-STE,TEMENT OF
APPEI.I.A,TE A}ID ST'BiIECT MATTER JI'RISDICTTON''

Mr.  we ins te in 's  "counter -s ta tement , ,  (op .  Br .  2 )omi ts  f rom h is

reci tat ion of the statutory and const i tut ional provisions by which

Plaint i f f 's Complaint invoked federal  subject matter jur isdict lon 42 u.s.c.

51988 and the Sixth and Eighth Amendments of the Constitution of the United

States- This,  notwithstanding Appel lant 's " .Turisdict ional Statement, ,  (Br.



1) ci tes thern, with an accompanying record reference to the Complaint tR-

2 7 1  .

Considering the pertinent allegations of the complaint that the

Second Department is not a fair  and impart ial  t r ibunal and that i ts order

suspending Plaint i f f 's law l icense, issued in a protracted and suspect t ime

frame, was without wri t ten charges, without f indings, without reasons, and

without a pre- or post-suspension hearing --  al l  of  which al legat ions Mr.

weinstein also del-etes from his Brief -- the sixth Amendment guarantees are

part icular ly relevant in the context of  the u.s.  supreme court ,s

designat ion of at torney discipJ- inary proceedings as ' .quasi-cr imina1,, ,  fn

r e  R u f f a l o ,  3 9 0  U . S .  5 4 4 ,  5 5 1  ( 1 9 6 S ) .

Likewise, the Eighth Amendment prohibi t ion against . .cruel and

unusual punishments" is especial ly germane to the Complaint 's First  Cause

o f ' A c t i o n  c h a l l e n g i n g  t h e  c o n s t i t u t i o n a l i t y  o f  2 2  N y c R R  5 6 9 1 . 4 ( I ) ,  t h e

Second Department court  rule under which Plaint i f f  was suspended, which

permi ts  the  dracon ian  pena l ty  o f  " in te r im"  suspens ion  o f  an  a t to rney 's

l i cense based on  a  " fa i lu re  to  comply" ,  where  such fa i lu re  i t  i s  no t  in

b a d - f a i t h  o r  d e l i b e r a t e ,  a s  i n  p r a i n t i f f ' s  c a s e  t R - g 4 ,  g 6 - g ? l  a n d  w h e r e ,

further,  she contested the aforesaid accusat ion, barr ing invocat ion of the

ru1e,  by  i t s  express  te rms (See fn .  10 ,  in f ra ) .  E lsewhere  in  h is  Br ie f  (op .

Br -  4 -5) ,  Mr -  we ins te in  a lso  mis represents  the  cour t  ru le  under  wh ich

P l a i n t i f f  h a s  b e e n  s u s p e n d e d  a s  2 2  N Y C R R  5 6 9 1 . 1 3 ( b )  ( 1 )  r e p e a t i n g  a

p ivo tar  mis representa t ion  o f  the  Dec is ion  (R-?)  r  So  ident i f ied  in

A p p e l l a n t ' s  B r i e f  ( B r .  5 6 ) .

Add i t ionar ry ,  Mr .  we ins te in ,  in  rec i t ing  tha t  p ra in t i f f

"Appeals from the judgrment, dated Nray 24, Lgg6, disrnlssing the eomplaint,,,

inserts what is not reflected by the .Tudgrment tR-2-31 , to wit, '.The federal

d is t r i c t  cour t  lacked sub jec t  mat te r  ju r i sd ic t ion  to  hear  p la in t i f f , s



craims based on Rooker-Feldman and col lateral  estoppel3o (@. Br.  2).  This

conc lusory  inser t ion  is  des igned to  mis lead th is  cour t ,  inasmuch as  Mr .

weinstein welr  knows that Rooker-Feldman and col lateral  estoppel reguire

the  ex is tence o f  p red ica te  fac ts ,  here  absent .  Those fac ts  a re :  a  va l id

state court  order,  with subject matter and personal jur isdict ion over the

part ies and a ful l  hearing, with a judgment responsive to the issues. such

requirements were prominent ly discussed in plaint i f f ,  s Memorandum of Law

in  oppos i t ion  to  Mr .  we ins te in 's  d ismissa l -  mot ion  and in  suppor t  o f  her

summary judgrment appl icat ion tR-472-4761, quot ing from Rooker v.  Fidel i ty

T r u s t  c o . ,  2 6 3  u . s .  a t  4 1 3 ,  4 L 5  ( L 9 2 3 ) t  w i t h  c i t a t i o n  t o  o t h e r  d e c i s i o n a l

Iaw of the u.s. supreme court and the federal courts, Allen v. McCurry, 462

u . s .  9 0 ,  9 5  ( 1 9 8 0 ) ,  H a r i n g  v .  p r o s i s e ,  4 6 2  U . s . 3 0 6 ,  3 1 3  ( 1 9 8 3 ) ,  R o b i n s o n

v .  A r i y o s h i ,  7 5 3  F . 2 d  1 4 6 8  ( 9 t h  c i r .  1 9 8 5 ) ,  v a c a t e d  o n  o t h e r  g r o u n d s ,  9 1

L.Ed.2d  56 ,  c i ted  w i th  approva l  by  s tone v .  w i r r iams,  766 E.  supp.  15g,  L62

( s . D . N . Y .  1 - 9 9 1 ) ,  a f f  ' d . ,  9 7 0  F . 2 d  1 0 4 3  ( t 9 9 2 )  ,  c e r t  d e n i e d ,  L 2 4  L . E d . 2 d

243.  Kremer  v .  chemicar  cons t ruc t ion  corp . ,  456 u .s .  461, ,  4go (19g2) .  The

app l icab i f i t y  o f  such preregu is i tes6  were  unden ied  and und isputed  by  Mr .

Weinstein before the Distr ict  ,Judge and, in turn, by the Distr ict  .Tudge in

h i s  D e c i s i o n .

On appea l ,  Mr .  Weins te in  aga in  does

appl icabi l i ty,  albei t  Appel lant 's Br ief  highl iqhted

65-67) .  Ins tead,  h is  po in t  I  on  Rooker -Fe l_dman

not challenge their

their signif icance (Br.

( O p .  B r . 1 3 - 1 6 )  a r g u e s

5 No*here in the Decision does the word ocol lateral  estoppelo
a p p e a r ,  b u t ,  r a t h e r  r e s  j u d i c a t a  I R - 5 ,  1 7 - 1 g ] .

ce r t .
ofTiEe

'  S e e  a l s o  S ! e I = v : ,  j g s s ,  9 9 2  F . 2 d  7 S 0 ,  7 5 2  ( ? t h  c i r .  l _ 9 9 3 ) ,qen+g_-, s19.u:s.-TdailEEZf cired i;  Mo;; io v. New york srate
of  Cour t  Admin is t ra t ion ,  95  F .3d 1 9 5 ,  1 9 8  ( 2 d  c i r .  1 9 9 6 1 .



without referencc to them?. As to his polnt rr  on res judicata,/cor laterar

estopper (op- Br.  j -6-20),  Mr. weinstein, whi le purportedry recognizing the

requirement of "a furl and fair opportunity to litigate,,, argues -- without

any legal authori ty for what const i tutes a "fuI I  and fair  opportunity to

I i t iga te"  in  "quas i -e r im ina l "  a t to rney  d isc ip l inary  p roceed ingss  - -  tha t

Ptaint i f f  was afforded "a fuLr and fair  opportunity, ,  --  a f inding nowhere

made by the Distr ict  Judge and overwhelmingly rebutted by the

uncont rover ted  record .  fndeed,  the  D is t r i c t  .Tudgers  Dec is ion  fa i l s  to

ident i fy any of the prerequisi tes for invocat ion of ei ther Rooker-Feldman

or res judicata [R-14-]-81 --  or the mini-mum due process standards governing

attorney discipl inary proceedings, without which an attorney,s federalry-

guaranteed cons t i tu t iona l  r igh ts  a re  v io la ted  by  the  s ta te ,  as  they

b la tan t ly  $ rere  in  the  case a t  bar .

t  The inapp l icab i l i t y  o f  Rooker -Fe ldman to  p la in t i f f ,  s  case
means that Plaint i f f  does not have-to- iGFherserf  of  a . .generar
cha l lenge except ion" .  Needress  to  say ,  however ,  Mr .  we ins f .e in rs  bo i le r -
p la te  c la im in  two conc lusory  sentences  a t  Po in t  I  o f  h is  Br ie f  (op .  Br .
15-16)  tha t  "p la in t i f f ' s  cha l l -enge to  New york  s ta te  d isc ip l inary
statutes, and the rul-es and regulat ions governing attorn.y-",  do not fa1I
w i th in . the  genera l -cha l l -enge except ion"  ignores  i ta in t i r f i s  ana lys is  and
spec i f i c  a rguments  on  the  sub jec t  (Br .  1 .L -74) .

|  
^  segr  p la in t i f f ' s  incorpora ted  by  re fe rence cer t  pe t i t ion ,"Reasons fo r  Grant ing  the  wr i t "  [R-32  6429L as  to  the  confus ion

ex is t ing ,  inc lud ing  in  th is  C i rcu i t ,  .  as  to  what  due process  is  requ i red
i n . . q u a s i - c r i m i n a J - , , a t t o i n @ 1 i n a r y p r o c e e d i n g - s , a s w e I I a s f o r a
t ranscr ip t  excerp t  showing Defendants '  re jec t ion  o f  such s tandard  in
f a v o r  o f  o n e  t h a t  i s  c i v i l  t R - 4 0 7 1 .  s e e  a r s o ,  t h e  p e r t i n e n t  c a s e  o f
M a t t e r  o f  T h a l h e i m ,  9 5 3  F . 2 d  3 g 3 ,  3 g g  ( 5 t h  c i r .  1 g g - g ) ,  q u o t e d  i n
@ e t i t i o n  I R - 3 4 0 1

"At to rney .  .suspens ion  cases  are  quas i -c r im ina l_  in
c h a r a c t e r . . . A c c o r d i n g l y ,  t h e  c o u r t ' s  r u l e s  a r e  t o  b e  r e a d
s t r i c t ry ,  reso lv ing  any  ambigu i ty  in  favor  o f  the  person
charged.  Moreover ,  the  same pr inc ip re  o f  cons t ruc l ion
for lows from the fact that i t  was the court  that drafted
these ru res .  The cour t  wro te  i t s  own ruLes ;  i t  must  ab ide  by
them.  "



c . }IR. INE:}ISIIIN'S HAI,SE IrrD MTSI.EADING PRESENTED FOR REVTET,f"

The f i rs t  four  o f  Mr .  Weins te in 's  "Quest iong presented  fo r

Review- (op- Br.  3) are not properly before the Court  absent adjudicat ion

of the f i f th quest ion, "Did the distr ict  judge properly deny plaint i f f ,  s

mot ion  fo r  recusa l?" .

However ,  Mr .  we ins te in ,s  Br ie f  (o I ) .  Br .  26-2 j )no t  onry  fa i rs  to

anJwer that quest ion in the context of  Plaint i f f ,  s specif ic factual and

Iega l  showing in  po in t  I  o f  her  Br ie f  (Br .  31-32)  - -  ins tead re ly ing  on  a

repet i t ion of the Distr ict  ,Judge's rebutted claims --  but i t  obscures the

over -arch ing  and broader  recusa l  i ssue,  p resented  by  p la in t i f f ,  s  . . f ssues

Presented for Review". Phrased by Plaintiff and documented by the entirety

o f  her  Appe l lan t ' s  Br ie f ,  the  issue is :  "As  ev idenced f rom the  course  o f

the proceedings and the subject Decision, should the Distr ict  i ludge have

recused h imse l f  fo r  b ias? , ,

.  As  here inabove se t  fo r th ,  Mr .  Weins te in rs  Br ie f  fa i l s  to  deny

or  d ispu te  any  aspec t  o f  P la in t i f f ' s  documented rec i ta t ion  as  to  the

aberrant course of the proceedings before the Distr ict  Judge (Br.  L2-3t)

and the factual ly fabr icated and legal ly insupportable nature of his

Dec is ion  (Br .  31-75) ,  wh ich  i t  thereby  concedes.  Th is  obv ia tes  any  need

to address his f i rst  four guest ions, which, in view of the posture of the

case before the Distr ict  ,Judge, as demonstrated by Appel lant,  s Brief ,  could

not properly be ruled upon in Defendants, favor.

D. MR. WETNSTEIN'S FALSE AND MISLE"ADING NSTATEMENT OF THE CASE"

Mr- Weinstein's Brief  does not ident i fy what his . .Statement of

the case" (op. Br.  3-12) is.  rn fact,  i ts sub-headings . .A,,  through . .D,,

(op. Br.  3-10) are none other than a verbat im regurgi tat ion of the

Dec is ion 's  "Background"  sec t ion  IR-5-12 ] ,  wh ich  he  re fo rmats  w i th  minor
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chanEes- ! l r .  Seinstein does this notwithstanding he does not deny or

d ispute  the  documentary  showing in  p l_a in t i f f ' s  Br ie f  (Br .  65-6? ,  fn .  37) ,

including by her Appendix contained therein, that the Decision's
"Background"  

[R-5-12 ] ,  l i ke  h is  d ismissar  mot ion  (Br .  14- l_5  i  R-L27)  ,  had

hop-scotched through the Complaint so as to delete al l  al legat ions of

Defendants '  ju r i sd ic t ion- l_ess ,  raw- Iess ,  f raudurent ,  b iased,  and

retal iatory conduct.  Indeed the express purpose of the Appendix was to

demonstrate, l ine-by- l ine, the del iberateness with which the Decision had

sheared from the Complaint those pivotal  al legat ions vi t iat ing pleading

defenses  based on  Rooker -Fe1dman,  res  jud ica ta ,  immuni ty  and E leventh

Amendment.

Thus ,  Mr .  we ins te in 's  *S ta tement  o f  the  case, , ,  re ry ing  on  the

Dis t r i c t  Judge 's  d ishonest  "Background"  sec t ion ,  ob l i te ra tes  ALL the

fo l low ing  p ivo ta l  a l lega t ions  o f  the  Compla in t ,  h igh l igh ted  aL  5-11  o f

Appel lant 's Br ief  under the heading "The Veri f ied Complaint, , ,  and whose

lega l  s ign i f i cance is  deve loped in  i t s  ensu ing  pages:

(1) that the second Department had a pre-exist ing bias against
Plaint i f f ,  ref lected by i ts transfer {o the First  Department of
a  p r io r  d isc ip l inary  p roceed ing  i t  had au thor ized  aga ins t  her
The First  Department dismissed that proceedir ig,  giv ing
Pla in t i f f  leave to  seek  sanc t ions  aga ins t  her  p ros6cutors  in
the Second Department.  This resulted in the Second Department,
thereafter,  refusing to transfer any matters involving
Pla in t i f f  and  ta rge t ing  her  fo r  d isc ip l inary  p rosecut ion  (Br ]
5 - e ) ;

(21 that the second Department was further motivated by
,  u l - te r io r ,  po l i t i ca l  cons idera t ions  in  au thor iz ing  d isc ip l in . t l t

p rosecut ions  aga ins t  P l -a in t i f f  and  in  suspend inq  ner  l i cense:
forcing her to stop her judicial  whist le-blbwing ict iv i t ies and
her  E lec t ion  Law cha l lenge to  the  po l i t i ca l  man ipu la t ion  o f
state judgeships by the major part ies, which she was engaged in
w h e n  i t  s u s p e n d e d  h e r  ( B r .  5 - g ,  6 7 ) ;

(3) that the second Department,  s authorizat ion of bogus
d isc ip l inary  p roceed ings  aga ins t  P l -a in t i f f  and  i t s  f raudu l -en t
suspens ion  o f  her  l i cense v io la ted  express  ju r isd ic t iona l  and
due process requirements of 22 Ny-eRR 56 i t .  e,  et  seq. and
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, fudiciary Law S90, which i t  coneealed by misusing the
conf ident ia l i t y  p rov is ion  o f  . fud ic ia ry  Law S90 (Br .  6 \  i

(4) that the Second Department 's .Tune 14, 1991 . . inter im,,  order
suspend ing  P la in t i f f ' s  r i cense was w i thout  wr i t ten  char tes ,
without reasons, and without r inaing;;-nd that,  by t" i "on
ther€o-E, i t  was .wit t rouE-Jurisdict ion to issue and perpetuate
such order,  which i t  nonetheress did, without 

-  
af iording

Pra in t i f f  e i ther  a  p re-  o r  pos t -suspens ion  nEf f i ! -  1ar .  5 ) ;

(5) that the second Department rdas required to immediate_ly
vacate  i t s  f ind ing- ress  suspens ion  o f  p la in t i f fFEense
under control l ing 1aw of the New york court  of  Appears: Matter
o f  N u e y ,  6 1 -  N . y . 2 d  5 1 3  ( 1 9 8 4 )  [ R - 5 2 8 ] ,  r e i t e r a t e - a -  i n  u a t t e i  o i
R u s s a k o f  f  ,  7 9  N . y . 2 d  S 2 O  ( L 9 9 2 )  t R - 5 2 9 1  ;  w h e r e i n  t n e E T o i k
court  of  Appeals recognized, respect ively,  that there is no
statutory authori ty for inter im suspension orders and that Z
NYCRR s691.4(1)  ( the  ru ]e  under  wh ich  pra in t i f f  was  suspended)
is  cons t i tu t iona l ry  in f i rm in  fa i l ing  to  p rov ide  fo r  " 'p io*p t
p o s t - s u s p e n s i o n  h e a r i n g  ( B r .  8 ,  9 l ;

(6) that al l  the second Department,s orders denying praint i f f ,s
post-suspEn-sion vacatur moti-ons were without reasons
notwithstanding her a fort ior i  showing of dEErEment based on
NB"y  and Russakof f  

_ana-  
uy  reason o f  case lLa ,  s  f raud and

r ikewise ,  i t s  o rders  deny ing  p la in t i f f  reave to  appear  to  the
New York court of Appeals and other rerief were without reasons
( B r .  8 - 9 )  , '

(7) that caserra blocked appel late review by the New york court
of Appears of the second Department 's suspension order by his
fraudulent claim that the unrelated February 6, l -990
discipl inary pet i t ion was an . .underly ing,,  proceeding,,  to the
suspens ion  order  wh ich  f raudurent  Cra im he had used to
p r o c u r e  t h e  s u s p e n s i o n  ( B r .  g ,  7 I ;

(8 )  tha t  Defendants  subver ted  p la in t i f f ,  s  Ar t i c le  7g
proceeding, in which she was suing the second Department,  by
unlawful-ly opposing transfer to another Judicial Department and
permit t ing the second Department to colrusivery aeciae i ts own
c a s e  - -  w h i c h  i t  w a s  w i t h o u t  j u r i s d i c t i o n  t o  d o  ( B r .  1 0 ,  7 4 -
7 5 )  i

(9 )  tha t  the  second Depar tment 's  d ismissa l  o f  p la in t i f f , s
Ar t i c le  78  proceed ing  re l ied  on  the  f raudurent  c la im o f  i cs
attorney, the New york state Attorney General, that she was noE.
e n t i t l - e d  t o  A r t i c l e ' l B  r e l i e f  b e c a u s e  h e r  j u r i s d i c t i o n a l
charlenge courd be addressed in the discipr inary proceeding --
w h i c h  D e f e n d a n t s  k n e w  t o  b e  f a l s e  ( e r . 1 0 i ;

(10)  tha t  subsequent  to  the  second Depar tment rs  d ismissa l  o f
P l a i n t i f f ' s  A r t i c r e  7 g  p r o c e e d i n g ,  t h e  j u d i c i a r  D e f e n d a n t s
cont inued the i r  re fusa l  to  address  p l_a in t i f f ,  s  ju r i sd ic t ionar
char lenges  in  the  d isc ip r inary  p roceed ings ,  muCh as  they  had
p r i o r  t h e r e t o  ( B r .  L 0 ) .
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A d d i t i o n a l l y ,  M r .  w e i n s t e i n ' s  B r i e f  ( o p .  B r .  4 ) ,  i n  i d e n t i c a l

fashion to the Decision's "Background", deceit ful ly cont inues to foster the

misimpression that there is some connect ion between the February 6, 1990

d isc ip l inary  pe t i t ion  and the  June !4 ,  1991 Suspens ion  order .  Th is  i s

prec ise ly  what  Mr .  Weins te in  had done on  h is  d ismissa l  mot ion  and in  h is

oral  advocacy --  a fact over and again highl ighted by plaint i f f ,  s Br ief ,

which noted the purpose served by the District .fudge, s failure to address

such misconduct :

"No issue wai more pivotal  to praint i f f rs repeated sanct ion'  
regues ts  aga ins t  Mr .  we ins te in  than h is  fa lse  c la im in
Defendants'  dismissal motion that her Cornplaint al leged an" u n d e r l y i n g  d i s c i p l i n a r y  p r o c e e d i n g "  t R - 1 4 4 1 ,  h i s  s e r e c t i v e
reci tat ion of the complaint to make i t  appear,  but without
saying sor that there was a causal connect ion between the
suspension order and the February 6, 1990 discipl inary pet i t ion
lR-144-1451,  and h is  a f f i rmat ive  c la im in  h i :  o t " i  

- "d . ro . "cy

tha t  there  rdas  an  "under ry ing  d isc ip r inary  p roceed ing , ,  t ;
P l a i n t i f f , s  s u s p e n s i o n  [ R - ? 6 9 ;  ] _ n .  2 ,  I ; .  1 ? ;  n - i e f  :  l n .  2 2 ,  R _
782:  rn .  6 l  .  c rear ry ,  ad jud ica t ion  o f  p ra in t i f f ' s  en t i t rement
to  sanc t ions  fo r  such p ivo tar  mis representa t ions  by  Mr .
weinstein, alr  documented by her,  wouid have precluded the
Distr ict  ,Judge f  rom ambiguousry present ing inern in his
Decision, which is what he needed to do to render judgment for
the Second Department and what he wrongful ty did. ;

As  P la in t i f f  po in ted  ou t  in  oppos ing  Mr .  Weins te in ,s  d ismissa l  mot ion  tR-

463-4651 as  we l r  as  in  her  Appe l ran t rs  Br ie f  (Br .  43-49 ,  69) ,  the  reason

for conceal ing and misrepresent ing the fact that the suspension order was

unre la ted  to  the  fac tua l l y  and regar ly  base less  February  6 ,  1990

discipl inary pet i t ion vtas because to do otherwise would expose that

Defendants  had ac ted  who l ly  w i thout  ju r i sd ic t ion  in  suspend ing  p la in t i f f

and had perpetrated a knowing and deliberate fraud in so doing. This would

des t roy  the i r  Rooker -Fe]dman,  res  jud ica ta ,  and immuni ty  de fenses  a

Iegal argument undenied by Mr. !{einstein before the District ,fudge and now

aga in  on  the  ins tan t  appea l

Mr .  Weins te in 's  Br ie f  (Op.  Br .  5 )  a lso  repeats  the  exp l i c i t l y
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rebutted claim from the Decision's ' rBackgroundo 
tR-?l  that plaint i f f  was

s u s p e n d e d  u n d e r  2 2  N Y C R R  5 6 9 1 . 1 3 ( b )  ( 1 ) .  I t  d o e s  t h i s  n o t w i t h s t a n d i n g

Appe l lan t ' s  Br ie f  (Br .  56)  express lv  po in ted  ou t  such er ro r  in  the

Dec is ion ,  h igh l igh t ing  tha t  P la in t i f f ' s  o rder  to  show cause fo r  a

Preliminary Injunction/TRO [R-494, lI8; R-500, f10] nrade very clear that the

Suspens ion  Order  was issued under  22  NYCRR 5691.4( I )  a  fac t  fu r ther

reflected by the face of the suspension order itself, annexed to the order

to Show Cause tR-5141, much as i t  was aLso annexed to the Complaint tR-961 .

r n d e e d ,  P r a i n t i f f ' s  B r i e f  ( B r . 5 6 )  h a d  s u g g e s t e d  t h a t  t h e  r c a s o n  t h e

Dis t r i c t  Judge mis represented  the  very  ru le  under  wh ich  p la in t i f f  h ras

suspended was to avoid having to confront the const i tut ional inf i rmity of

2 2  N Y C R R  s 6 9 1 . 4 ( l ) ,  r e c o g n i z e d  i n  R u s s a k o f f  t R - 5 3 1 1 ,  c i t i n g  B a r r v  v .

Barch i ,  443 u .s .  55 ,  66-68  ( r9 ' t9 ) ,  Gershenfe ld  v .  , Jus t ices  o f  supreme

c o u r t ,  6 4 1  F .  s u p p .  1 4 1 9  ( 8 . D .  p a .  1 9 8 6 ) ,  b a s e d  o n  t h a t  r u r e , s  f a i l u r e  t o

provide " inter imry" suspended attorneys with a prompt post-suspension

hear ing .  In  ident ica l  fash ion  to  the  Dec is ion  tR-g l ,  Mr .  Weins te in  (op .

Br .  7 )  obscures  the  s ign i f i cance o f  Russakof f .

hrr ther,  notwithstanding the Complaint tR-24, t3l  al leged that

the  Suspens ion  order  was "uncond i t iona l "  an  ind isputab le  fac t  a lso

ref lected on the face of the order tR-961 and rei terated in the Brief  (Br.

5 ) ,  M r .  w e i n s t e i n  r e p e a t s  t h e  D i s t r i c t  J u d g e , s  f a l s e  c r a i m  t R - ? l  t h a t

Plaint i f f 's suspensj-on was "pending her cornpl iance" with the october 1g,

1-990 order  d i rec t ing  her  med ica l -  examinat ion .  The fa ls i t y  o f  such c la im

was detai led at page 3 of Appel lant 's Appendix to her Brief ,  in the same

paragraph that highl ighted the fals i ty of the Distr ict  , Iudge, s misstatement

as to the court  rule under which praint i f f  was suspended.

Add i t ionar ry ,  Mr .  we ins te in ,s  Br ie f  rec i tes  (op .  Br .  i -g l ,  much

as the Distr ict  Judge did IR-L1l,  that the Suspension Order became ' . f inal , ,
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when the New York state court  of  Appeals denied review of plaint i f f 's

Art ic le 78 proceeding. For such proposit ion, i t ,  l ike the Distr ict  .Tudge,

cross-references the f i rst  page of Plaint i f f 's cert  pet i t ion and includes

a footnote that is verbat im ident ical  to footnote 2 of the Distr ict  ,Judge

tR-11-1 .  Yet ,  the  f i rs t  page o f  P la in t i f f ' s  cer t  pe t i t ion  tR-3141 c lear ly

states that the order that became "f inal"  upon the New york's Court  of

Appeals '  denial  of  review of the Second Department 's dismissal of

Plaint i f f 's Art ic l-e 78 proceeding rras the second Department order

dismissing the Article ?8 proceeding. There is no nention whatever of the

Suspens ion  order .  Nor  do  any  o ther  pages  o f  p la in t i f f ' s  cer t  pe t i t ion

asser t  tha t  the  Suspens ion  order  became f ina l .  The .June L4 ,  1991 order

was and remains a non-f inar and uncondit ional_ ' . inter im,,  order.

MR. }TEINSTEIN' S TELLTNG DEVIATIONS E:ROM THE DECISTON'S TTBACKGROUIID''

1- ldr- Weinstein omits Any Presentation, L€t Alone Digcugsion
of New york,g Attorney Disciplinary Law and, the
Constitutional Issues Raised:

Notwithstanding Mr. Weinstein "statement of the Case,,  repeats

the Distr ict  i ludge's false and misleading *Background,,  sect ion of his

Dec is ion  inso far  as  i t  purpor ts  to  rec i te  the  fac tua l  a l lega t ions  o f  the

Complaint,  i t  deletes the Distr ict  ,Judge's prefatory paraphrase tR-s-61 of

. T u d i c i a r y  L a w  s 9 0 ( 2 )  a n d  2 2  N y c R R  s 6 9 1 . 4 ,  e t  s e q .  [ R - 3 4 6 - 3 s 2 ]  - -  w h i c h

A p p e r r a n t ' s  B r i e f  a r s o  e x p o s e d  a s  f a r s e  a n d  m i s l e a d i n g  ( B r .  G 9 - 2 1 ) .

To  be  sure ,  Mr .  v i le ins te in 's  "s ta tement  o f  the  case, , ,  by  i t s

cross-references to the Record on Appeal, implicitly purports to track the

a l legat ions  o f  the  compla in t .  ye t ,  i t  omi ts  a r l  the  compra in t ,s

a l legat ions  in te rpre t ing  the  exp l i c i t  ju r i sd ic t iona l  and due process

requ i rements  o f  Jud ic ia ry  Law S90 and 22  NYCRR 5691.4 ,  e t  seq . ,  v io la ted

by  the  jud ic ia l  and Gr ievance commi t tee  Defendants ,  and the  s ign i f i cance

l 5



of  Nuey [R-528]  and Russakof f  [R-529]e .  Nor  does  t { r .  we ins te in ,s

"statement" provide i ts own interpretat ion. Likewise omit ted are al l  the

compla in t ' s  a l lega t ions  de ta i l ing  the  bas is  fo r  p la in t i f f , s  genera l

chal lenge to the const i tut ional i ty of  New York's attorney discipl inary law

-- includingr the fact that the court-promul-gated rules are not judicial

acts,  but legislat ive in nature,

F e 1 d m a n ,  4 6 0  U . S .  4 6 2  ( 1 9 8 3 ) ,  a n d  t h a t  2 2  N Y C R R  5 6 9 1 . 4 ( l )  i s  s t a t u t o r i y

unauthor ized ,  and is ,  on  i t s  face ,  uncons t i tu t iona l  (see  Br .  z1-?3) .

Mr. Weinstein's fai lure to provide any discussion of New yorkrs

attorney discipl inary law as part  of  his "statement of the Case,,  (op. Br.

3-L2r,  Iet  alone integrate i t  into his distort ion of the al legat ions of the

Complaint,  ref lects that he cannot do so without conceding that i t  is

unconst i tut ional,  as wri t ten and as appl ied to plaint i f f .  This repl icates

his fai lure before the Distr ict  . Iudge, to whom he deferred for

interpretat ion of the New York state statute, the Second Department court

r u l e s ,  a n d  N u e y  a n d  R u s s a k o f f  ( B r .  L 4 ,  1 5 ,  5 5 - 5 6 ,  6 g ,  ? o - 7 1 ) .  A s

Appe l lan t ' s  Br ie f  po in ted  ou t ,  such de ference is  in  pa lpab le  bad- fa i th :

Defendants arc charged with the duty to enforce New york, s attorney

di-scipl inary law and the court  rules at issue hrere promulgated by the

Second Department. PIainIy, they know how to interpret the state law and

the i r  asser t ion  o f  de ference to  the  federa l  cour t  p rec ludes  them f rom

arguing that they have compl ied with their  requirements.

In fact,  nei ther before the Distr ict  ,Judge nor on this appeal,

do Defendants even claim to have compLied with the reguirenents of New

York 's  a t to rney  d isc ip l inary  law.  Nor  have they  shown tha t  i t  sa t i s f ies

e  P l a i n t i f f ' s  o p p o s i t i o n  t o  M r .  W e i n s t e i n , s  d i s m i s s a l  m o t i o n
IR-483-485]  a rgued tha t  the  "c lear ly  es tab l i shed"  requ i rements  o f  New
York 's  a t to rney  d isc ip l inary  1aw v i t ia te  a  "quaI i f ied , ,  immuni ty  de fense.

t 6



the three-part  test for ewaluat ing the constLtut ional i ty of  procedures

af fec t ing  I iber ty  and proper ty  in te res ts ,  as  a r t i cu la ted  by  u .s .  supreme

c o u r t  i n  M a t h e w s  v .  E l d r i d g e ,  4 2 4  u . s .  3 1 g ,  3 3 5  ( L g 7 6 ) ,  r e i t e r a t e d  i n

va lmonte  v .  Bane,  1g  F .3d  gg2 (2d  c i r .  1gg4)  r  o r  the  . . the  min imum

procedural requirements of the Fourteenth Amendment, s Due process clause

in order to qual i fy for the ful l  fa i th and credit  guaranteed by federal

ran-" Kremer, supra, 456 u.s.  at  491. Kremer, as werl  as Alren v.  Mccurry,

supra ,  a re  c i ted  by  Mr .  we ins te in  (op .  Br .  16)  bu t  fo r  p ropos i t ions

other than due process.

2. Mr. lfcinstein'g other legally Sigrnificant Departures from
the Decision, s \\Backgroundz

Mr .  Weins te in 's  o ther  depar tu res  f rom the  D is t r i c t  Judgers
"Background" are of telr ing signi f icance. rhey reinforce the

unconst i tu t iona l i t y  o f  New york ,  s  a t to rney  d isc ip r inary  raw,  as

par t i cu la r ized  in  P la in t i f f ' s  cer t  pe t i t ion  tR-326-3421 and suppor ted  by

th is  cour t ' s  dec is ion  in  varmonte  v .  Bane,  supra .  Thus ,  Mr .  we ins te in

mod i f ies  the  D is t r i c t  . ludge 's  charac ter iza t ion  tha t  "sassower  re fused to

comply with the october 18, 1990 order, ,  tR-Tl --  which Appetrant,s Appendix

(at 2) showed was not only factual ly unsupported by the Complai .nt ,  but

exp l i c i t l y  den ied  by  i t s  a l lega t ions  to  the  mi lder  . .She fa i led  to

compry  w i th  tha t  o rder "  (op .  Br .  4 ) .  w i th  such change,  Mr .  t fe ins te in

erodes an element cr i t ical  to the Distr ict  Judge, s Decision and highl ights

P l a i n t i f f ' s  a l l e g a t i o n  i n  h e r  C o m p l a i n t  t R - 8 6 1 ,  r e i n f o r c e d  i n  h e r  c e r t

p e t i t i o n  t R - 3 4 1 1 ,  t h a t  2 2  N Y C R R  5 6 9 1 . 4 ( 1 )  i s  u n c o n s t i t u t i o n a t  i n  t h a t  i t
"contains no requirement of wi l fulness or mala f ides in connect ion with the

ac t ( s )  cons t i t u t i ng  a  bas i s  f o r  i n te r im  suspens ion . -  [R -341 ] .

secondry ,  as  no ted  by  foo tno te  40  o f  Appe l ran t rs  Br ie f  (Br .
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7Lr,  the Decision's oBackground" 
tR-6-?l  conceared the egregiousness of the

fact that the second Department suspended plaint i f f  wi thout a pre-

suspens ion  hear ing ,  wh ich  22  NYCRR 5691.4(1)  a lso  does  no t  requ i re ,  by

omitt ing from i ts reci tat ion those al legat ions of the Complaint that she

had vigorously contested CaselLa's May 8, 1990 Order to Show Cause for her

medical examinat ion, as wel l  as his January 25, L991 order to Show cause

for her immediate suspcnsion for faiLure to comply with the October 1g,

1990 order -  Appe l lan t ' s  Br ie f  po in ted  ou t  tha t  these were  the  on ly  two

paragraphs of her Rule 3 (g) Statement tR-5451 admitted by Defendants,

S t a t e m e n t  i n  O p p o s i t i o n  I R - 6 2 6 ] 1 0 .

Thus ,  Mr .  $ re ins te in 's  "s ta tement  o f  the  caseo (op .  Br .  4 -5)

inser ts  the  fo l low ing  two sentences :  "P la in t i f f  f i l ed  a  c ross-mot ion  to

d ismiss  in  oppos i t ion  to  the  Gr ievance commi t teers  [May g ,  1990]

a p p l i c a t i o n  ( A . 2 L L - 2 L 3 ,  3 ? 3 - 3 7 4 )  .  "  a n d  " o n  . J a n u a r y  2 g ,  1 9 9 1 ,  p l a i n t i f f

f i led a show cause order of her own in opposit ion to the Grievance

committee's appricat ion and for further rel ief  (A.2L7-zLg, 366-367). .  The

reason he does this becomes obvious from his Point I I  argurnent on res

jud ica ta /co1 la te ra l  es toppe l  (op .  Br .  79-20)  where ,  w i thout  the  s l igh tes t

lega1 authori ty,  he puts forward the cl-aim that plaint i f f  had a. . . fuI I  and

fair  opportunity to l i t igate'  her suspension. I t  would appear that Mr.

Weinstein takes the view that Plaint i f f ,  having controverted the basis for

her suspension, on papefs --  i tsel f  precluding invocat ion of the rule (see

fn .  10 ,  supra)  - -  I ^ Ias  no t  en t i t led  to  e i ther  a  p re-  o r  pos t -suspens ion

hearing. such grotesque view, for which Mr. Weinstein provides no legal

l0  Th is  concess ion  is  fa ta r  and d ispos i t i ve .  The expr ic i t
p r o v i s i o n s  o f  2 2  N Y C R R  5 6 9 1 . 4 ( 1 )  t R - 3 4 9 1  a r -  i n a p p l i c a b t e  d n t - e s s  t h e
accused a t to rney  ( I )  has  de fau l ted ;  ( i i1  r 'made a- iubs tan t ia l  admiss ion
under  oa th" r  o r  ( i i i )  there  is  "o ther  uncont rover ted  ev idence o f
pro fess iona l  misconduct , , .
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author i ty ,  i s  be l ied  by  Russakof f  tR-s3 t l ,  c l t ing  Bar ry  v .  Barch i ,  supra ,

and Gershenfeld v- Justices of supreme court, supra, whose significance Mr.

Weins te in ,  here  as  on  h is  d ismissa l  mot ion ,  does  no t  address ,  Le t  a l_one

d i s t i n g u i s h .

F. 18. WETNSTEIN'S NON-EIGSTENT IICOURSE OF TBE PROCEEDINGS BErcRE
THE DISTRICT JUDGEZ

Fol lowing  h is  subhead ing  . .E . ,  osassower rs  D is t r i c t  cour t

Ac t ion" (op .  Br .  10) ,  summar iz ing  the  re l ie f  sought  by  p la in t i f f  in  her

already misrepresented Complaint,  Mr. Weinstein makes the quantum leap to

subheading "F",  "The Distr ict  court  Decision,,  (op. Br.  11),  which mentions

only the rel ief  the Distr ict  Judge granted to Defendants. Nowhere in or

be tween h is  \ rE"  and \ rF"  subhead ings  (op .  Br .  ro -L2)  does  Mr .  we ins te in

discuss the "course of the proceedings before the Distr ict  Judge,, .

Mr .  Weins te in 's  fa i lu re  to  c ra f t  a  rec i ta t ion  o f  what  took

place before the Distr ict  ,Judge is a concession that he eannot devise any

presenta t ion  tha t  wou ld  enab le  th is  Cour t  to  jus t i f y ,  p rocedura l l y ,  the

Dis t r i c t  , rudge 's  Dec is ion .  rndeed,  Mr .  we ins te in  no t  on ty  fa i rs  to

cons t ruc t  a  fac tua l  rec i ta t ion ,  bu t  fa i l s  to  deny  or  d ispu te  any  o f  the

fac ts  de ta i led  in  P la in t i f f ' s  "Course  o f  the  proceed ings  Before  the

Distr ict  Judge" (Br.  12-30),  reinforced with law at points I-V of her Brief

(Br.  31-75),  in support  of  the over-arching issue she presented for review:

the  D is t r i c t  Judge,  s  d isqua l i f i ca t ion  fo r  b ias .

In  tha t  regard ,  o f  the  f i ve  sub- issues  presented  by  p la in t i f f

in her " fssucs Presented for Review" --  al l  of  which relate to the course

of the proceedings before the Distr ict  ,Judge, demonstrat ing a pattern of

pervas ive  b ias  - -  Mr .  we ins te in 's  Br ie f  (op .  Br .  26)  addresses  onry  the

Distr ict  Judge's denial  of  Plaint i f f 's order to Show cause for i ts recusal,

l 9



which i t  ident i f ies only as a motion, and his denial  of  her motion for

recons idera t ion .

Mr-  Weins teLn asser ts  tha t  P la in t i f f ' s  recusa l  mot ion  was
"without any factual support" ,  and "factual ly unsupported,,  (op. Br.  26-2i l

a claim which even the Distr ict  . rudge never made tR-141 and whose

f lagran t  un t ru th  i s  ber ied  by  tha t  mot ion  tR-6451.  A  sunmary  o f  the

content of Plaint i f f 's recusal order to show cause, as werl  as her

reargument  mot ion  was se t  fo r th  a t  Po in t  f  o f  p la in t i f f , s  Br ie f  (Br .  34-

35).  Such summary was provided to demonstrate the fals i ty of the Distr ict

' Judge 's  mischarac ter iza t ions  o f  those mot ions  in  h is  Dec is ion

mischarac ter iza t ions  wh ich  Mr .  we ins te in  b l i the ly  repeats  v i r tua l ty

verbat im in the face of Plaint i f f 's exhaust ive refutat ion of the Distr ict

,Tudge's wrongful  and pervasive bias which those motions document.

L ikewise ,  Mr .  ! {e ins te in  rep l i ca tes  (op .  Br .  2 i )  the  D is t r i c t

Judge 's  fa lse  charac ter iza t ion  tha t  P la in t i f f ,  s  recusa l  mot ion  wag
"unt ime ly"  and tha t  i t s  asser t ion  o f  jud ic ia l  b ias  was no th ing  more  than

a "d issa t is fac t ion  w i th  the  cour t ' s  ru l ings" ,  ra ther  than address ing  any

o f  P r a i n t i f f ' s  l e g a l  a r g u m e n t s  i n  h e r  p o l n t  r  ( B r . 3 1 - 3 g ) ,  s h o w i n g  i t s

t i rne l iness  and su f f i c iency  by  ana lys is  o f  cases ,  inc lud ing  the  very  ones

Mr .  Weins te in  c i tes ,  w i thout  d iscuss ion ,  in  h is  Appe l lees ,  Br ie f ,  L i teky

v .  u n i t e d  s t a t e s ,  5 1 0  u . s .  5 4 0  ( L 9 9 4 ) ,  A p p r e  v .  . r e w i s h  H o s p i t a r  a n d

Medica l  Center ,  829 E.2d  326 (2d  C i r .  198?)  .  Indeed,  In  Re fn te rna t iona l

B u s i n e s s  M a c h i n e s  c o r p . ,  4 5  F . 3 d  6 4 1 ,  6 4 4  ( 2 n d  c i r .  1 9 9 5 ) ,  i n c l u d e d  b y  M r .

we ins te in  fo r  i t s  c i ta t ion  to  L i teky ,  makes observa t ions  as  to  the
"extrajudicial  source" doctr ine,/ factor and that . . judicial  rul ings alone can

warrant recusal" which reinforce the analysis in plaint i f f rs Brief  (Br.  32-

3 3 )  .
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G . IA,. WEINSTEIN

THE DECISTON
EATLS 50 !'T'BSINNTTATE THE BAgrS
BY THE DE NOVO \STA}IDARD FOR

ARTICIII.ATES

In recognizing the de novo standard appl icable to this Court 's

review of the Distr ict  . rudge's grant of summary judgrnrent,  l { r .  Weinstein

should have recognized that unless he could refute the facts and law

presented by Appel lant 's Br ief  showing the Decision to be procedural ly and

substant ivery unsupported, insupportable, and knowingly dishonest,  i t  was

fr ivolous to oppose her appeal.

r t  is an abominat ion for Mr. Weinstein to pretend that summary

judgment to Defendants can be aff i rmed on appeal,  where he does not deny

that it was granted sua sponte, without notice and opportunity to be heard.

The clear language of Rule 1"2 (cl  and the control l ing case law presented by

A p p e l l a n t  a t  P o i n t  I V  o f  h e r  B r i e f  ( B r . . 5 7 - 5 9 ) - -  a I I  u n a s s a i l e d  b y  M r .

Weins te in  show tha t  the  D is t r i c t  Judge 's  w i thout  no t ice  sua sponte

conversion of Mr. Weinstein's dismissal motion to one for summary judgment

in Defendants'  favor cannot stand for that reason alone. This is over and

apart  f rom the fact that i t  cannot stand beeause the Distr ict  Judge based

his conversion on unident i f ied "vol-uminous aff idavi ts, , ,  non-existent as to

Defendants, and that such dismissaL motion had been denonstrated by

Plaintiff to be fraudulent and sanctionable -- together with his Answer and

orar  advocacy  thereon - -  a lso  unden ied  by  Mr .  we ins te in rs  Br ie f .

Moreover, in conceding that "summary judgrment should be granted

when, viewing all the evidence in a light most favorable to the nonmoving

par ty ,  there  is  no  genu ine  issue o f  fac t "  (op .  Br .  13) ,  Mr .  we ins te in  was

obl igated to address evidence. This he does not do. Appel lant,s point V-A

(Br.  61-64) part icurar ized the evidence in the record and demonstrated that

her legal and factual ent i t lement to sunrmary judgment rdas completely

ErcR Arrrm,rewcg oF
RE\'lfET{" HIS BRIEF
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uncontroverted by Defendantsll.

ev ident ia ry  and lega l  i ssues  in

those of Appel lant,  s point V-B

there  was "no t  a  sc in t i l l a  o f

Defendants.

Yet ,  Mr .  V0e ins te in  fa i l s  to  conf ron t  such

any way. Likewise, he fai ls to confront

(a t  64-75) ,  where in  she demonst ra ted  tha t

evidence " to support sunmary judgment to

Appe l lan t ,  s  po in t  V-B (a t  64_ jS)  a rgued tha t  the  spec i f i c

al legat ions of her compraint as to Defendants'  jur isdict ion-Iess, raw-Iess,

fraudulent,  and retal iatory conduct,  v i t iated pleading defenses of Rooker-

Feldman, res judicata, and imnunity on a dismissal notlon, and that sununary

judgment could not granted to them absent evidence that Defendants had

jur isdict ion, had compl ied with due process, that plaint i f f  had a fuI I  and

fair hearing before an improper tribunal, and that her federaLly-guaranteed

rights htere respected in the state forum. Yet, Mr. Weinstein does not deny

or dispute that Defendants presented no such evidence not even a

tes t imon ia l  c la im by  Case l la ,  the  on ly  Defendant  to  pu t  in  an  a f f idav i t ,

whose 2- l /4 page aff idavi t  tR-6301 Plaint i f f  made the basis of a sanct ions

a p p l i c a t i o n  t R - 7 3 4 1 .

Consequent ly,  l t  is in complete bad fai th for Mr. Weinstein to

make argument as to Rooker-Feldman, res judicata, and immunity defenses in

his Points I-rrr  (op. Br.  13-261 for which there is no evidence in the

record to rebut the al legat ions of Pl-aint i f f '  s Complaint of  jur isdict ion-

less ,  law- Iess ,  f raudu len t ,  and re ta l ia to ry  conduct  - -  wh ich  a l legat ions

h is  Appe l lees '  Br ie f  ob l i te ra tes  - -  and no  ev idence rebut t ing  p la in t i f f ,  s

truly "voluminous" test imonial  and documentary showing in support  of  her

summary judgment appl icat ion based on such const i tut ional ly-tort ious and

r r  The ev ident ia ry  s ign i f i cance o f  a  ver i f ied  compla in t  - -  such
as  P la in t i f f ,  s  [R-95;  F . -L ] .2 :  S19;  R-455 z  g .2 ]  - -  i s  re f lec led  by  th is
c o u r t ' s  d e c i s i o n  i n  c o r o n  v .  c p g g h r i n ,  5 8  F . 3 d  B 6 s ,  g 7 2  ( 2 d  c i ; .  l _ 9 9 5 ) .
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cr iminal ly-eorrupt conduct by the state Defendants.

UR. YIEINSTEIN'S TTARGUMENT"

I{ISREPRESENTATTON OF TTIE COMPIAIIIT
IS BASED ON DELIBERATE
AI{D DTSREGARD OF THE RECORD

H .

BEFORE THE DTSTRICT JI'DGE

Mr-  Weins te in 's  "Argument "  sec t ion  o f  h is  Br ie f  fo l lows h is

usual and customary tactic of misrepresenting the Complaint and the Record

and ignor ing  a I I  o f  Appe l lan t ' s  lega l  a rguments  in  asser t ing  h is  Rooker -

Feldman, res judicata/collateral estoppel, immunity, and Eleventh Amendment

defenses. This includes, once again, ignoring Appel lantrs uncontroverted

Memorandum of Law in opposit ion to Mr. l fe instein,s dismissal motion and in

support  of  her sunmary judgment appl icat ion as to the comprete

inappl icabi l i ty of  Rooker-Feldman, res judicata/col lateral  estoppel IR-4?1-

476),  immunity [R-478-486],  and Eleventh Amendment tR-4?O-4711 to the facts

o f  th is  case,  wh ich  fac ts  he  has  obr i te ra ted  by  h is  re -wr i te .

Rather than repeat ing the uncontroverted legaI argurnents

presented  in  her  a fo resa id  Memorandum o f  Law IR-468-4g6] ,  p la in t i f f

incorporates them herein by reference and refers the Court  to them. This

leaves more room to focus on the specif ic factual misrepresentat ions

repeated  by  Mr .  Weins te in  and upon wh ich  he  dece i t fu l l y  bu i lds  h is  lega l

a rgument .

1. On fnnunl.ty:

Mr. Weinstein repeats, verbat im, in his Point I f I -B on inmunity

(Op.  Br .  24-25) ,  the  f raudu len t  c la im he had made in  a rgu ing  immuni ty  in

h is  d ismissaL mot ion  tha t :

" there is no indicat ion in,  the complaint that these I judicial ]
de fendants  tear  absence o f  a I Ij u r i s d i c t i o n . "  I R - 1 5 8 ,  e m p h a s i s  a d d e d ] .

Mr. weinstein does this notwithstanding Plaint i f f 's Memorandum of Law in

opposit ion to his dismissal motion and in support  of  her sunmary judgment
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motion demonstrated that the above representat ion h/as a . . f lagrant

fa ls i f i ca t ion  o f  the  compJ.a in t "  tR-4?91 and her  Apper lan t ,s  Br ie f  (Br .  15)

h igh l igh ted  tha t  spec i f i c  fa ls i f i ca t ion  in  i t s  summar iza t ion  o f  h is

dismissal motion (Br.  15).  rndeed, i t  was to underscore the brazenness of

Mr .  Weins te in 's  a fo resa id  quoted  s ta tement  tha t  Appe1 lan t ' s  Br ie f  (Br .  5 )

actual ly underl ined the paragraphs of her complaint which expl ic i t ly

al leged the second Department 's "clear absence of al l  jur isdict ion,, .

Nor does Mr. weinstein show more respect for Defendants, ohrn

Answer, which he submitted tR-L26l.  Al though Defendants, Answer denied

that the Second Department had general  jur isdict ion under Judiciary Law

S90(2)  [R-102 '  tL2J  - -  a  fac t  po in ted  up  by  Appe l lan t ' s  Br ie f  (Br .  13 ,  69)
- -  Mr .  we ins te in  does  no t  fee l  cons t ra ined f rom now c la iming  what  he  had

denied before the Distr ict  . rudge, to wit ,  that Judiciary Law S9O (2) gives
"statutory authori ty to the Appel late Divis ion to suspend any attorney

engaged in  p ro fess iona l  misconduct  f rom the  prac t ice  o f  la r r . . . , , .  rn  so

do ing ,  he  rep l i ca tes  the  D is t r i c t  Judge 's  mis representa t ion  o f  .Tud ic ia ry

L a w  S 9 0 ( 2 ) ,  p o i n t e d  o u t  i n  A p p e l l a n t , s  B r i e f  ( B r .  6 9 ) .  L i k e  t h e  D i s t r i c t

, rudge, he omits i ts express requirement that the accused attorney be
"gu i I ty "  o f  such misconduct ,  as  we l l  as  the  fu r ther  requ i rement  o f

,Judiciary Law S90 (6) that "before an attorney or counselor-at- law is

suspended or removed.. .a copy of the charges against him must be del ivered

to him personal ly."  Yet,  there is no evidence in the record of any
"gui l ty" f inding --  and the suspension order,  annexed to the complaint tR-

961 ' makes no finding of any kind. Nor is there any evidence in the record

rebutt ing Plaint i f f 's s lnrorn al legat ions that no wri t ten charges upon which

her suspension was sought were delivered to her, let alone served upon her

personal ly.  This includes Casel- Ia 's non-probat ive aff idavi t  tR-6301, which

consp icuous ly  does  no t  deny  or  d ispu te  the  a l legat ions  o f  p la in t i f f ,  s
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complaint that the May 8, 1990 and January 25, 1991 orders to show cause,

seeking her suspension, nere unsupported by any pet i t ion, sett ing forth

charges ,  as  requ i red  by  22  NYCRR 5691.13(b)  (1 )  and 5691.4(1) , .  respec t ive ty ,

and tha t  no  f ind ing  o f  P la in t i f f ' s  "gu i l t "  I ras  ever  made l2 .  Nor  d id

Case l la  a l lege  tha t  the  February  6 ,  1990 d isc ip l inary  pe t i t ion  was an
"underly ing" discipl inary proceeding to his aforesaid suspension motions.

As can be expected with Mr. Weinstein, his citation to Stunp v.

s p a r k m a n ,  4 3 5  U . s .  3 4 9  ( 1 9 ? 8 ) ,  B r a d l - e y  v .  F i s h e r ,  1 3  I { a l I  3 3 5  ( 1 8 7 2 ) ,

P ie rson v .  Rav ,  396 u .s .  547 (L967) ,  K lapper  v .  Gur ia ,  5g2 N.y .s  .2d  gg2 (Ny

Sup.  c t -  L9921 who l ly  ignores  Appe l lan t ' s  p resenta t ion  thereon in  her

M e m o r a n d u m  o f  L a w  [ R - 4 7 8 - 4 8 6 ] .

2. On thc Eleventh Annndncnt:

Mr.  Weinste in a lso misrepresents the Compla int  in  h is  po int

rrr-A on the Ereventh Amendment (op. Br. 20). By his argument, he makes

it appear that the Complaint does not sue the Defendants in both their

ind iv idual  and of f ic ia l  capaci t ies,  but  on ly  in  the i r  o f f ic ia l  capaci t ies.

Thus,  he s tates:

" rn the present  case,  pra int i f f 's  compla int  ar ieges that  the
defendants are being sued in  the i r  or t ic ia l  capaci t ies. , ,  (op.
B r .  2 L )

"Here, i t  is evident from reading the complaint,  that the
plaint i f f  sued the defendants in their  of f ic iai  capacit ies, and
accord ingry ,  the  conp la in t  was  proper ly  d ismissed unae i  the
Eleventh  Amendment . "  (Op.  Br .  22) ;  and

"Here, i t  is crear that this act ion is against state off ic iars
a c t i n g  i n  t h e i r  v a r i o u s  o f f i c i a l  c a p a c i t i e s . . . , ,  ( O p .  B r .  2 2 )

12  Mr .  we ins te in 's  Br ie f  does  no t  iden t i f y  any  ev idence
before the Distr ict  . fudge as to the Grievance Committee- 's j 'ur isdict ion,
w h o s e  g e n e r a l  j u r i s d i c t i o n  u n d e r  5 6 9 1 . 4 ( a )  h e  h a d  d e n i e d  i i  o e t e n d a n t s ,
Answer and does not ident i fy any evidence that Attorney General  KoppelI
was  au thor ized  to  de fend Defendants ,  h is  Answer  tR-1L0 j  hav ing  . " t " ! i iV
denied that Attorney General  Koppel l  had been "duly appointed,,  to off ice
l R - 3 1 1 .
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Such

the Complaint,  s

conduct,  but of

farse claims by Mr. weinstein not only f ly in the face of

arregat ions of  Defendants '  jur isd ic t ion- less and rawress

paragraphs 9 and r-0 tR-26-27), which courd not be more

spec i f i c  on  the  sub jec t  as  to  Defendants ,  l iab i l i t y .

express ly  s ta tes :

fndeed,  paragraph 9

" rnso far  as  th is  ac t ion  seeks  nonetary  damages fo r
const i tut ional torts committed by the above-nlmed Defendants,
such re l ie f  i s  based on  the  fac t  tha t  the  suspens ion  order  in
gues t ion  d id  no t  a r ise  ou t  o f  any  case or  cont roversy  pend ing
before the second Department,  which, therefore, """  i " i ing i i
cLear  and comple te  absence o f  ju r i sd ic t ion  and ou ts ide  i t sjud ic ia r  func t ions .  L iab i l i cy  i s  sought  aga ins i  " ; ; [
Defendants in their  personal capacit ies, by re""-o.,  of  their
act ions, known to them to be outside th;  scope of their
respect ive off ices and in gross abuse of their  puUi ic off ices.
By reason thereof,  the f inancial  burden of thei i  defense is not
sought to be imposed on the sovereign state of New york, but on
Defendants  persona11y. ,  lR-26-21- )  .

Such key paragraph was brought to Mr. Weinstein,s attent ion in

foo tno te  36  o f  Appe l lan t ' s  Br ie f  (Br .  66) ,  wh ich  fu r ther  made p ta in  tha t

i t  had been previously placed under his nose in her Memorandum of Law in

opposit ion to his dismissal motion and in support  of  her appl icat ion for

sunmary  judgment  IR-470-47 j - ]  .

3. Otl  Rookar-Feldtnan - n-. .?rrdi ^r lr  /a-^t I  - l ---t  r----r

In  h is  po in t  I I  on  res  jud ica ta /co l la te ra l  es toppe l  (Op.  Br .

16) ,  Mr .  t le ins te in  f ina l l y  concedes - -  as  he  fa i led  to  do  in  h is  d ismissa l

motion and as the Distr ict  ,Judge fai led to do in his Decision --  that these

defenses cannot be invoked unless the party against whom preclusion is

sought  had "a  fu l l  and  fa i r  oppor tun i ty  to  l i t iga te , , .  Mr :  we ins te in  does

not identify that the Decision nowhere adjudicates the issue as to whether

Plaint i f f  had "a ful- I  and fair  opportunity to l i t igate,, ,  which adjudicat ion
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is  also a prerequisi te for invoking Rooker-Feldman13. To obscure such

fac t ,  Mr .  Weins te in  s ta tes :

"fn this case, plaint i f f  cannot possibly
have a fuII and fair opportunity in stale
d isc ip l ine  and her  suspens ion , ,

argue that she did not
court  to l i t igate her

such false claim that "plaint i f f  cannot posslbly argue,,  disregards the

innumerable al legat ions of the complaint,  sanit ized by Mr. ! {einstein and

the  D is t r i c t  i l udge,  o f  jud ic ia l  b ias  and v ic ious  re ta l ia t ion  aga ins t

Plaint i f f  in the state court  system, specif ical ly directed at her to punish

her r ightful  exercise of First  Amendment r ights to expose judicial

misconduct -  The compla in t  de ta i l s  a  long I i tany  o f  f raudu len t ,

del-iberately lawless orders by the Second Department, violative of explicit

jur isdict ional and due process requirements of Judiciary Law s90 and 22

NYCRR 569 l - -4 ,  e t  s€9 . r  as  we l l  as  b l -ack- le t te r  s tandards  o f  ad jud ica t ion ,

as  a  resu l t  o f  wh ich ,  t ime a f te r  t ime,  in  mot ion  a f te r  mot ion ,  p la in t i f f

sought i ts recusal because, demonstrably,  i t  was not a fair  and impart ial

t r ibunal

The Complaint al leged that the Second Department not only

wrongfully refused to recuse itself, but blocked independent review of its

conduct,  ei ther by appeal or by Art ic le 78. Plaint i f f  was thus deprived

of any forum other than the biased, ul ter ior-motivated Second Department,

13 In G_en.qnel v.  Shulman, supra, at  g9, --  c i ted by Mr.
W e i n s t e i n t o p . f f i o ; - u e ' p r o c e s s - - t h i s C o u r t i n d i c a t e s
tha t  the  d is t r i c t  judge he ld  Rooker - re ldman to  be  inappt ican fe  because. . n o h e a r i n g o n t h e m e r i t s w a s @ 1 a i n t i f f s . . n a d n o f u ] . I o r

fair  opportunity to present an argument to the judges This court
does  no t  appear  to  d isagree w i th  the  d is t r i c t  j l ag6 ,  s  generar
propos i t ion  as  to  the  requ is i te  requ i rement  o f -due pro i " "s  to  Rooker -
Feldr_nan, but,  rather,  disagreed as to the specif ic iue pro"""" dfr"ain that case where "the law was clear and t-he facts werL undisputed,, .
By  cont ras t ,  in  the  case a t  bar ,  where  the  second Depar tment ,  s
suspens ion  order  was issued w i thout  a f fo rd ing  p la in t i f t  "  hear ing ,  a l Ifacts were in dispute ana tnE-rEi l - to the exLent i t  is creai,- ; ; ; ' in
P l a i n t i f f ' s  f a v o r .
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whose adjudicat ions were not reasoned decisions, responsive to the issues

raised in plaint i f f 's papers'  but,  as al leged in the complaint,  peremptory

orders, sett ing forth no reasons at al l .  copies of such reason-Iess orders

w e r e  c o n t a i n e d  i n  p r a i n t i f f ' s  c e r t  p e t i t i o n  I R - 3 7 3 - 3 ? 7 ;  3 g z - 3 9 0 ;  3 9 2 - 4 o 2 ;

404-4051.  rndeed,  none o f  the  orders  no t  even the  order  d ismiss ing

Pla in t i f f ' s  Ar t i c le  78  proceed ing  made any  f ind ing  as  to  p la in t i f f ,  s

charlenge to the second Department 's impart ial i ty,  jur isdict ion, or

compl iance with expl ic i t  due process requirements.

Addit ional ly,  the complaint 's al legat ions showcd that the

rami f i ca t ions  o f  her  cha l lenge to  the  po l i t i ca l  man ipu la t ion  o f  s ta te

judgeships reached the New York court  of  Appeals,  against two of whose

members'  nominat ions she had publ ic ly test i f ied. Evidence in the record

tR-6061 showed that the major i ty of i ts judges had been the bcnef ic iar ies

o f  jud ic ia l  c ross-endorsements ,  cha l lenged by  p la in t i f f .  Th is  i s  the

context in which that Court  refused to accept review of the Elect ion Law

case in  wh ich  P la in t i f f  had  cha l lenged jud ic ia l  c ross-endorsements  as

unconst i tu t iona l  and un lawfu l ,  re fused to  accept  rev iew o f  p la in t i f f ' s

numerous appeals for review of her charge-Iess, f inding-less, reason-less,

hear ing- ress  " in te r im"  suspens ion ,  a l though her  case v ras ,  by  fa r r  s

fo r t io r i  to  Nuey and Russakof f  [R-535-541] ,  fo r  wh ich  they  had gran ted

review of inter im attorney suspension orders, and refused review of the

ultimate of judicial penrersions, the Second Department,s refusal to recuse

i tse l f  f rom P la in t i f f ' s  Ar t i c le  ?g  proceed ing  aga ins t  i t .

T h i s  c o u r t ' s  d e c i s i o n  i n  C o l o n  v .  c o u g h l i n ,  5 g  F . 3 d  g 6 5 ,  g 1 L

(2d C i r .  1995)  re f lec ts  tha t  w i thout  an  impar t ia l  ad jud ica tor ,  there  can

be no  " fu l r  and fa i r  oppor tun i ty  to  r i t igan t , , .  L ikewise ,  i t s  dec is ion

i n  G i a k o u m e l o s  v .  C o u g h l i n ,  g B  F . 3 d  5 G  ( 2 d  C i r .  1 9 9 6 )  c i t e d  b y  M r .
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l re instein --  wherc this court  recognized that an Art ic le 7g proceeding

would have no preclusive effect where a party was denied a ..full and fair

opportunity to litigate- by reason of procedural deficiency, which ..worked

to his disadvantage" (at 60) .  obviously,  the Second Department 's refusal

to reeuse i tsel f  f rom i ts own Art ic le 78 proceeding is a profound

p r o c e d u r a r  d e f i c i e n c y .  S p e n c e r  v .  L a p s l e y ,  6 L  u . s .  2 6 4  ( 1 g 5 g ) ;  r n  r e

Murchison, 349 U.S. 623 (1955);  Canon 3(c) of  the Code of Judicial  Conduct;

L03.3(c )  o f  the  Ru les  Govern ing  Jud ic ia l  conduct ;  Co l in  v .  Appe l la te

Div is ion ,  F i rs t  Depar tment ,  3  A .D.2d  692,  159 N.y .s .2d  gg  (2nd Dept .  t_95?) ,

c i t i n g  S m i t h  v .  W h i t n e y ,  1 l G  U . S .  l - 6 ' t  ( l - 9 8 6 )  .  .

Having excised the relevant al legat ions of plaint i f f rs

compla in t ,  Mr .  we ins te in  does  no t  concern  h imse l f  w i th  such bas ic  lega l

p r inc ip les .  
. Ins tead,  Mr .  Weins te in ,  who has  no  tes t imon ia l  knowledge,

advances two utter ly fr ivolous examples of "why plaint i f f  cannot possibly

argue that she did not have a ful l  and fair  opportunity to l i t igate,, .  As

n o t e d  h e r e i n  a n d  p o i n t e d  o u t  i n  A p p e r l a n t , s  B r i e f  ( B r .  6 8 ,  6 3 - 6 4 1 ,  t h e

record  is  devo id  o f  any  tes t imon ia l  c la im by  Mr .  Weins te in rs  c l ien ts ,  who

have first-hand knowledge of the facts, that plaintiff had ..a full and fair

opportunity to I i t igate,, .

(1 )  As  to  the  d isc ip l inary  p roceed ings ,  Mr .  Weins te in  fa lse ly

contends that Plaint i f f  could have chal lenged them .. in the underly ing

d isc ip r inary  p roceed ings ,  o r  by  way o f  a  mot ion  to  conf i rm,  o r  re jec t  a

r e f e r e e ' s  r e p o r t "  ( o p .  B r .  1 9 ) .  r n  s o  d o i n g ,  h e  a d o p t s ,  v i r t u a r l y

verbat im, the language of the Second Department,  s Order dismissing the

Ar t i c re  78  proceed ing  tR-3631,  when,  as  spec i f i ca l ry  a r leged by  the

c o m p r a i n t  I R - 7 5 - 8 1 ] ,  a n d  r e i t e r a t e d  i n  A p p e l l a n t ' s  B r i e f  ( B r .  1 o ) ,  t h e

Second Department's dismissal on such basis was an outright fraud and known
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to be such by i t .  This was further conf irmed by the fact,  arso al leged in

the compraint [R-78-81] that,  thereafter the judicial  Defendants persisted

in  the i r  p r io r  re fusa l  to  address  P la in t i f f ' s  ju r i sd ic t ionaL cha l renges .

rndeed, graphical ly documenting the refusal of  casel la,  the Referee, and

the chairman of the Grievance committee to address plaint i f f ,  s

jur isdict ional object ions relat ing to the February 6, 1990 pet i t ion in the

context of  the discipl inary proceedings are the transcr ipt  excerpts

appearing in her cert  pet i t ion to the supreme court  [R-406-42g],  submitted

in support  of  her summary judgment appl icat ion. Addit ional ly,  as the

uncontroverted Record shows IR-176],  the second Department,  sua sponte,

wrongful ly stayed proceedings on the t i r ree discipl inary pet i t ions, over

P la in t i f f ' s  ob jec t ions ,  pend ing  her  compl iance w i th  the  oc tober  1g ,  1990

medicar examinat ion order she was charlenging, thereby ereat ing a

judicial ly-created stalemate. Thus, there wi l l  never be a refereers report

as  to  those d isc ip l inary  p roceed ings ,  wh ich  cou ld  be  made the  sub jec t  o f

a motion to aff i rm or disaff i rm. Moreover,  such motion would have to be

made to the biased second Department,  whose vicious and del iberately

lawless conduct and that of  i ts appointed Referee and Grievance committee

counse l  the  Compla in ts  met icu lous ly  documents .

(2 ' )  As  to  the  suspens ion ,  Mr .  we ins te in  takes  the  v iew tha t

nothing more is required, Plaint i f f  having already had a ' . fu l l  and fair

opportunity to l i t igate by reason of her f i led opposit ion to Case1la, s May

8, 1990 and ,January 25, 1991 orders to Show Cause, her subsequent motions,

and her Art icte 78 proceeding.

rn  so  do ing ,  Mr .  Weins te in  aga in  j -gnores  the  Compla in t ' s

part icular ized showing of v irulent retal iatory bias by the second

Department -- making a travesty of motion practice brought before it -- and

that the Second Department 's unlawful  refusaL to recuse i tsel f  f rom het
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Art ic le 78 proceeding and the Attorney Generalrs compl ic i ty and fraud

destroyed Praint i f f 's only possibi t i ty of  independent review in the state

court  systern of the second Department 's fraudulent,  completely unlawful

suspens ion  o f  her  I i cense.

rndeed, as to the Art ic le 78 proceeding, the Complaint al leged

[R-81' 1203] that the Attorney General b]ocked review by the New york court

of Appeals by repeat ing the fraudulent clairn that plaint i f f  had a remedy

in the discipl inary proceeding and, therefore, was not ent i t led to Art ic le

78 rel ief  --  which he knew to be untrue. As shown by the Reeord tR-441-21

the Attorney General  then repeated this to the u.s.  supreme court  in

opposing Plaint i f f 's cert  pet i t ion. He also claimed to the supreme court

that the New York court  of  Appeals '  order denying review was . .not on the

mer i ts "  lR-4421 - -  wh i le  s imu l taneous ly  in  th is  S19g3 ac t ion ,  Ass is tan t

Attorncy General  Weinstein l^ras assert ing, for purposes of his Defendants,

jud ica ta /co l la te rar  es topper  de fense,  tha t  i t  was  tR-452-4531.

rt  is onry for purposes of making his preclusion argument (op.

Br '  18)  '  where  Mr .  we ins te in  reproduces  verba t im the  open ing  page o f

P la in t i f f ' s  cer t  pe t i t ion  [R-304] ,  tha t  the  he inous  par t i cu la rs  o f  the

unconst i tut ional i ty of  New York's attorney discipl inary law, as wri t ten and

as appl ied appear in his Brief .  Nowhere else are they even ident i f ied by

h im,  le t  a rone d iscussed.  p la in ly ,  there  can be  no  . ' fu r r  and fa i r

opportunity to l i t igate" in the face of such part icular ized statement of

egreg ious  cons t i tu t iona l  v io la t ions ,  wh ich  the  record  shows to  be

uncontroverted by Defendants.

The unethical  manner in which the Attorney General  represented

the Defendants in the Art ic le ?8 proceeding is a f lagrant abominat ion of

a l l  ru les  o f  law and s tandard .  That  Mr .  we ins te in  shou ld  a rgue tha t  the

dismissal of such Articre 78 proceeding has any preclusive effect compounds
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the Attorney General 's assault  on the rule

off ice, which is const i tut ional ly mandated

in govermnental integrity.

law and further def i les the

protect the publ ic interest

o f

to

CONCLUSION

The,Judgment  berow must  be  reversed.  Moreover ,  i f  the

obl igat ions of an attorneyr dS an "off icer of the court , ,  are to mean

anything, severest monetary and disciplinary sanctiong nust be imposed upon

Mr. Weinstein, the New York state Attorney General ,  and the most ly lawyer

state Defendants. Appel lees'  opposing Brief  is knowingly and del iberately

false and misleading in every mater ial  respect.  As such, i t  aI I  the more

ent i t les  Apper lan t  to  the  fu l r  re l ie f  sought  by  her  Br ie f .

Dated: Apri l  1,  1991
Whi te  P la ins ,  New york

DORIS L.  SASSOWER
Pla in t i f f -Appe l lan t  p ro  Se
283 Soundview Avenue
Whi te  P1a ins ,  New york  10606

On the Br ie f :
DorG- t.  Sassower
Elena Ruth Sasso\^rer,Para lega l  Ass is tan t
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