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UNTTED STATES DTSTRTET COURTsourHERN DrsrRrcr oF-Hnw-vbnx
-------x

DORTS L. SASSOWER,

Pla in t i f f ,

-against -

}TEMORANDUM OF LAW

Hon. cuy II{ANIANO, PRESIDING JUSTfCEoF THE APPELI,ATE. DI'i;i"N; sEcoNDDEPARTMENT OF THE SUPil#' COT.'RT OF'THE STATE OF NEW yORK,-u"a tn"ASSoCIATE JUsTrcEs triini6i, GARYCASELI,A ANd EDT{ARD SWilR; ChiEfcounsel ""d 
9l] l lrnan, ,"=i""tive1y, :of the GRIEVANCE col,tunrii FoR THENrNTH JUDTcTAL DrsrRi"r, 

-i*ruvANCE

coMMrrrEE FoR.NTNTH ;uoicial DrsrRrcr,
P.""" L-20, being pr"="r,i- iernbers
thereof, MAx cair,Lwr, u"i ig . specialReferee, and G. or,fvrn ioppnr,r,, :Attorney ceneral of tn"--i i"te of NewYork,  aI I  in their  " f i i . i " r  andpersonal  capaci t ies,

------ - - - - -  Defendants.  
:

----------x

9 4  C i v .  4 S L 4
(JEs)
Pro Se

7-\
t .  ' .
1 : ,  , r  :. : .

)

{ '

l

Prelininarv Staternent

This menorandum is subrnitted on beharf of defendants,
Honorabre Guy Mangano,  pres id ing Just ice of  the Appel la te Div is ion,
second Department of the supreme court of the state of New york,
and the Associate Just ices thereof  (defendant  ,Just iceS, , ) ,  

Gary
casel la  and Edward sumber,  ch ief  counsel  and chai rman,
respectively' of the Grievance conrnittee for the Ninth Judiciat
Dis t r ic t '  the Gr ievance commit tee for  the Ninth Judic iar  Dis t r ic t
( 'Gr ievance commit teer) ,  and the present  mernbers thereof ,  speciar
Referee Max Gal funt  (defendant  r r re fereer f  

) ,  and G.  oLrvER KOPPELL,
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former Attorney General of the state of New york (colJ_ectively
rrstate defendantst t ) ,  in support  of  their  not ion to dismiss for

failure to prosecute and cornply with a court order.

FACTS

on  June  20 ,  L994 ,  p ra in t i f f  p ro  se  f i r ed  he r  comp la in t .

P ra in t i f f  b r i ngs  th i s  ac t i on  under  42  v . s .e .  s  1983 ,  a l reg ing  tha t

defendants conspi red to  depr ive her  of  her  const i tu t ional  r ights

when defendant State Appellate Justices ordered that her I icense to

practice law be suspended unti l  she comply with their earl ier Order

that she subnit to a psyehiatr ic exam. plainti f f  asks this court

to declare null  and void her suspension from the practice of law in

the State of  New York as wel l  as a1l  o ther  d isc ip l inary orders and

the provisions of the statutes and regulations under which

defendant Justices ordered her suspension, to declare her as an

attorney in good standing ln the State of New York, and to direct

defendants to pay her darnages, attorneyrs fees and costs.

on January 9, 1995 defendants answered the complaint. On

January 19,  1995 defendants moved for  d ismissal  under  Fed.  R.  Civ .

P.  12 (c)  r  oh the grounds of ,  among others,  co l la terar  estopper  for

I i t igating in state court the clains she presents in this action.

on June 23,  1995,  p la in t i f f  c ross-moved for  summary

judgment  and sanct ions.  on october  10,  1995,  defendants f i red a

staternent  in  opposi t ion to  pra int i f f 's  Rule r  (g)  s tatement  and

supporting aff idavit,  and memorandum in reply to plaint, i f frs motion

for  summary judgnnent  and in  opposi t ion to  pta in t i f f 's  mot ion for

sanct ions.  on september 2g,  1995,  pra int i f f  moved,  by order  to

)

,/"t),
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show cause, for  a prer iminary in junct ion and order ternporar i ly
restraining defendant Justices from enforcing her suspension from
the practice of raw or from presiding over any action invorving
her,  pending the outcome of the l i t igat ion.

The court  reserved decis ion unt i l  october 22, 1995.

By Order,  dated october 3,  1995, the court  stated that i t
t fwirr  reserve decis ion on plaint i f f  , , ro se's appr icat ion for  a
temporary restraining order untir it rures on the eross-motions for
summary judgnnent scheduled for orar argument on october 27, 1gg5
. . . ,  r r  and o therw ise  se t  da tes  fo r  the  f i r ing  o f  papers .

on october 27, 1995, the court  denied praint i f f rs rnot ion
for recusal she fi led the day before and heard orar argument on
defendants,  mot ion on the pleadings.

on November 9,  1995, the court  ordered praint i f f  to
rrsubmit to the court copies of aII documents fi led in state eourt
proeeedings rerat ing to complaints f i red against  p la int i f f  pro se,
the suspension of  praint i f f  pro sers r ieense to pract ice raw and
the constitutionality of the proceedings thereinr oD or before
January 2,  1995, and i t  is  fur ther ordered that nei ther party sharr
fi le supprementar affidavits or mernoranda of raw without reave of
Court . [  Order,  dated November 9,  1995.

By ret ter ,  dated December 22, r-995, praint i f f  wrote to
request an expranation frorn the court why the court directed, by
November 9, 1995 order, her to subrnit copies of doeuments of
certain state proceedings. By ret ter ,  dated February g,  Lgg6,
praint i f f  requested crar i f icat ion of  the courtrs Novernber 9th order

n

)

i
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and apprised the court of the prejudice she berieves she suffers
frorn the court 's fairure to rure on her order to show eause and
prerirninary injunetion and TRo, threatening to burden the court
with another order to show cause if  she does not hear from the
Court in three days.

On February 13,  1995,  T contacted the Cour t ,  by
telephone, and asked your scheduring crerk Linda Kotowski of
availabre dates for a conference to move for sanctions against
p la in t i f f  unde r  41 (b ) .  Ms .  Ko towsk i  asked  me  to  con fe r  w i th
prainti f f  regarding the selection of a date for the conference that
wourd be nutually convenient for both part ies. when r eontacted
plainti f f ,  by terephone, to confer with her over the ser-ection of
a date for a pre-motion conference, she refused to cooperate,
speaking to me in roud tones, and with threats and insurts.

By ret ter ,  dated February 23,  1996,  pra int i f f  wrote to
protest rny arreged favored treatment by the court, fairure of the
court to respond to her letters, and the prejudice she suffers
because the court has not acted upon her order to show cause,
stat ing,  " t iJ f  the cour t  wi l r  not  do i ts  duty  to  protect  me by
granting me the urgently-required injunctive rel ief, r ask that
this letter be accepted as a renevrar of rny previous notj-on for this
Cour t ,  s  recusal .  r l

To th is  date,  pra int i f f  has fa i red to  cornpry wi th  the
Order  of  th is  Cour t .

)

,

i
I

l .

i .
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ARGUMENT

POrNT r

THE COURT SHOULD DTSMTSS THE
COMPI"ATNT FOR PI,ATNTTFF,S TETIUNUTO COMPLY WTTH A COURT ORDER AN;FAILT'RE TO PROSECUTE

under  Rure  41 (b )  o f  t he  Fed .  R .  c i v .  p . ,  t he  d i s t r i c t
cour t  is  author ized to  d isn iss an act ion i f  the pra int i f f  fa i rs  to
p r o s e c u t e  h i s  c l a i n .  

. ,  3 7 O  U . S .  6 2 6 ,
6 2 9 - 3 3  ( L 9 9 2 ) ;  

. ,  6 8 2  F . 2 d ,  3 7 ,  4 2
( 2 d  C i r .  1 9 8 2 ) .  R u r e  4 1 ( b )  p r o v i d e s  t h a t  " [ f ] o r  f a i r u r e  o f  t h e
plainti f f  to prosecute or to cornply with any order of the
court, a defendant may move for disrnissar of an action or of any
c la i rn  against  the defendant . , l

Arthough disrnissar is r.a harsh remedy to be utir ized onry
in  ext reme s i tuat ioDsr  x  

. ,  4s5
F .2d  853 ,  855  (2d  c i r .  Lg72 , ) ,  t he  au tho r i t y  o f  t he  d i s t r i c t  cou r t
to  grant  the d isrn issar  sanct ion is  r rv i tar  to  the ef  f  ic ient
adnin is t ra t ion of  jud ic ia l  a f fa i rs  and prov ides neaningfur  aecess
for other prospective l i t igants to overcrowded courts., Lverl

,  682  F .2d  a t  42 .  f ndeed ,  t he  power  to
d ismiss an act ion for  fa i lure to  prosecute is  inherent  in  the
jurisdict ion of the distr ict court and may be exercised -su-a sponte
or on notion, whenever necessary ,to achieve the orderry and
expedi t ious d isposi t ion of  eases. f l

I

o . ,
3 7 0  u . s .  a t  G 3 o - 3 1 ;  

. ,  6 g 2  F . 2 d  a t
4 L ;  

. ,  4 5 5  F . 2 d  a t  g 5 5 .
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Thus ,  a  p la in t i f f ,  even  one

charged with the exercise of ,reasonable

who appears pro s€,  r is

d i l i gencg r  i n  p rosecu t i ng

.l

;

t h e  a c t i o n . ,  
. ,  5 8 9  F . 2 d  g 5 g ,

967  (9 th  c i r '  1978 )  '  A  fa i l u re  to  p rosecu te  j us t i f y i ng  d i sn i ssa r
rtcan evidence itself either in an action lying dormant with no
s igni f icant  act iv i ty  to  move i t  or  in  a pat tern of  d i la tory  tact ics
" '  such conduct may hrarrant dismissal after merely a matter of
mon ths ,  shaw v .  Es te l l e ,  542  F .2d  954  (5 th  c i r .  t g75 ) ,  o r  may
stretch out  over  a per iod of  years,  Del ta  Theatres,  rnc.  v .

' P a r a r n o u n t  p i c t u r e s .  r n c . ,  3 9 8  F . 2 d  3 2 3  ( 5 t h  c i r .  1 9 6 8 ) ,  c e r t
d e n i e d ,  3 9 3  U . S .  1 0 5 6  ( 1 9 6 9 ) r r .  

.
6 8 2  F . 2 d  a t  4 2 - 3 .

rn th is  c i rcu i t ,  a  d is t r ic t  cour t 's  d ismissar  for  fa i lure
to prosecute "wi l l  be rev iewed onry for  abuse of  d iscret ion. ,

J a e k s o n  v .  c i t v  o f  N e w  y o r k ,  2 2  F . 2 d  7 1 ,  7 s  ( 2 d  c i r .  1 9 9 4 ) ,  c i t i n g

,  L 6  F . 3 d  4 8 2 ,  4 8 5
( 2 d  C i r .  1 9 9 4 )  .  S e e  a l s o  . ,  6 3 4

n  
F ' 2 d  6 6 4 '  6 6 6  ( 2 d  c i r .  1 9 8 0 ) .  r n  J a c k s o n ,  t h i s  c o u r t  c o n c L u d e d
that a disrnissal for failure to cornpry with a court order should be
assessed in rrr ight  of  the record as a whore, and r isted f ive
factors that  should be considered upon appear,  namery , , [1]  the
durat ion of  the praint i f f rs fa i - rures,  L2l  whether plaint i f f  had
received not ice that  fur ther derays wourd resul t  in disrnissar,  [3]
whether the defendant is l ikery to be prejudiced by further deray,
t4 l  whether the distr ict  judge has take[n]  care to str ik[e]  the
barance between arreviat ing court  carendar congest ion and
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protecting a party's right to due process and a fair chance to be
heard and tsl whether the judge has adequatery assessed the
e f f i cacy  o f  l esse r  sanc t i ons . r f  Jackson  v .  c i t v  o f  New yo rk ,  22  F .3d

a t  74 ,  c i t i ng  A rva rez  v .  s imrnons  Mk t .  Research .  rnc . ,  839  F .2d  930 ,

e 3 2  ( 2 d  c i r .  l e s s ) .

rn  r ight  o f  the record as a whore,  p la in t i f f rs  d isregard

of the Court 's order of November 9th, the fact that she is an

attorney who is representing herself in this action, and. her

evident disrespect for this court, the court should disrniss the

conpla int  in  th is  case.

Fi rs t ,  p la in t i f f  adni t ted ly  fa i led to  cornpry wi th  the

November 9th order of the court for a period of over two months.

Addit ionally, she took no steps to contact the court to obtain an

extension of t irne to comply with the courtrs order. she attempts

to excuse her behavior by brazenly attempting to require the court

to f irst exprain i ts actions before producing the docurnents the

court requested. see sassotrer letters, dated December 27, 1995,

February 9,  1996,  and February 23,  1996.  That  her  noncompr iance is

intentionar, and not merery negrigent, is evident by the statements

in her  le t ters :

r wish to make it  perfectly crear that r am
not  averse. to  prov id ing a topy of  the s tate
cour t  d isc ipr inary f i le  thaf  the cour t  has
d i rec ted  me  to  p roduce . . . .  However ,  w i th  a I I
due respect, I  bel ieve I have a r ight to Xnow
what legal purpose is intended to be served by
the cour t 's  d i rect ion and the legar  autnoi i ty
fo r  same.

Sassower le t ter ,  dated December 27,  1995.

she aff irrnatively refuses to cornply with the court order unless the

fli

8 7 8



)

Court explains to her why it requires her to produce the documents

it requests. This conduct is improper for the untutored rrro se

rit igant let arone one who believes herself worthy of bar

membership.  cornpare Pear t  v .  c i ty  o f  New York,  gg2 F.2d 4591 461

(2d c i r .  1993)  ( factor  o f  durat ion of  fa i lure to  prosecute is  not

relevant where plainti f f ts counsel fai led to cornply with one order

d i rect ing her  to  f i le  pre- t r ia I  mater ia ls  and another  order

directing her to appear for tr ial,  rrand otherwise demonstrated a

Iack of respect f or the courtrr ) .

Second, although the Court did not vrarn the plainti f f

specif ical ly that fai lure to comply with i ts November 9th order

would resul t  in  d ismissal ,  p la in t i f f  ra ised the issue of  sanct ions

against me early in the l i t igation, and the Court stated that i t

would enter ta in  that  issue at  a  la ter  t ime.  Therefore,  p la in t i f f ,

having aff irmatively sought a rul- ing on the issue of sanctions,

should not  be surpr ised by a sanct ions ru l ing against  her  for  her

fai lure to comply with the Court Order. See Chira v. Lockhead

A i rc ra f t  Co rp . ,  634  F .2d  a t  667 ,  r ' [ t ] he  l anguage  o f  Ru Ie  41  makes

Iappe l l an t ' s ]  f a i l u re  to  conp ly  w i th  [ t he  d i s t r i c t  j udge rs ]  o rde r

a .c lear  bas is  on which to  af f i r rn  the d ismissal r r  for  fa i lure to

prosecute.

fn  l ight  o f  p la in t i f f 's  b la tant  d isregard of  the Cour t rs

Order ,  that  factor  a lone suppor ts  d isrn issal  o f  the act ion.  To hold

otherwise would reward plainti f f ts contumacious conduet, undermine

the authority of the court and pernit l i t igants to disregard its

d i rect ions at  wi l l .  However ,  the remain ing three Jackson factors

{  . i

I

8 7 9



( t

i . r

also suppor t  the d is t r ic t  cour t rs  dec is ion

conpla int .

to  d ismiss the

prejudice to defendants

unreasonable delay can be presumed.

by reason o f  p l a i n t i f f , s

eo rp . ,  682  F -2d  a t  43 .  As  se t  f o r th  i n  Moore  v .  Te r fon
commun ica t i ons  co rp . ,  5gg  F .2d  a t  967  " I f Ja i l u re  to  p rosecu te
di l igentry  arone just i f ies d isn issar ,  even where actuar  pre jud ice
to the defendant  is  not  shown. ,  See a lso

York,  992 F '2d at  462 ( t tpre jud ice resul t ing f ron unreasonabre deray
may be presumed as a matter of law. . . ,r1 . Even absent such a
presunption, defendants are subject to the prejudice inherent in
having a lawsuit pending against then for over one and one harf
years

Addit ionarry, the fourth Jackson factor has been net
because the need to ar lev iate the cour t rs  congested carendar ,  and
to make t ine for those actions being actively l i t igated, outweigh
pla int i f f rs  r ight  to  due process and to  be heard on a patent ly
f r ivo lous act ion.  P la in t i f f ts  contunacious conduct  is  ent i re ly
p la in t i f f 's  own.  For  exampre,  pra int i f f  ch ides the cour t  for  i ts ,
rrprejudiciar disregard of Iher] r ights and its favored treatrnent of
Ass i s tan t  A t to rney  Genera r  we ins te in  . . . ,  I i t s ]  con t i nued  ca r rous
indi f ference . . .  [and fa i lure]  to  do i ts  duty .  r  See Sassower
re t te r ,  da ted  Februa ry  23 ,  1996 ,  pp . r - -4 .  rndeed ,  i n  cunn inEham v .
u n i t e d  s t a t e s  o f  A m e r i c a ,  2 g 5  F . 2 d  5 3 5 ,  5 3 6  ( 9 t h  c i r .  r - 9 6 1 ) ,  t h e
court adrnonished the plainti f f  for a sinirar ad horninem attack upon
the t r iar  judge and upherd d ismissal  o f  the case for  fa i lure to
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prosecu te .  And ,  as  se t  f o r th  i n  Ma io ran i  v .  Kawasak i ,  42s  F .2d

L L 6 2 ,  1 1 6 3  ( 2 d  c i r . ) ,  c e r t  d e n i e d ,  3 9 9  u . s .  9 1 0  ( 1 9 7 0 ) ,  r t h e

par t ies to  other  cases awai t ing t r ia l  have the i r  r ights  too.  r l

Finarry, when the court considers ress drastic

alternatives, i t  shourd nevertheress impose the sanction of

d ismissal  because pra int i f f 's  fa i lure to  compry wi t  h  the order  is

wi I I fu l ,  her  s tatements to  the Cour t  d isrespect fu l ,  and p la in t i f f

is an attorney, who should know better than to believe she can

intentionalty violate a court order with irnpunity. The plainti f f

must learn that she rnust adhere to certain standards of conduct

that appry to any ritigant who eomes before the court, but

especia l ly  to  at torneys.  In  addi t ion,  the Cour t  need not  consider

the eonsequenees of disnissar on an unwitt ing crient, because

pla int i f f  represents hersel f  .

The Cour t  should not  a l low p la in t i f f  to  cure her  fa i lure

to comply with the court order prior to disnissing the action. As

the second circuit has held, rrbecause of the deterrence principle

invo l ved  i n  d i s rn i ssa l  f o r  f a i l u re  to  p rosecu te ,  a ' p la in t i f f ' s

hopeless ly  belated conpl iance should not  be accorded great  weight . ,

C o r p . ,  6 0 2  F . 2 d  L O 6 2 ,  1 0 6 8  ( 2 d  C i r .  1 9 2 9 1  . ' '

Loev ,s  eorp .  '  682  F .2d  a t  43 .  t tAny  o ther  conc lus ion  wou ld  encourage

di latory tact ics, and cornpl iance with orders would come only

when the  backs  o f  counse l  and the  l i t igan ts  were  aga ins t  the  waI I . r t

co rp . ,  602  F .2d  a t  l - 068 .  Acco rd ing l y ,  t he  cou r t  shou ld  d i s rn i ss  the

1 0

B B 1



conplaint

the Court

fa i lure of  the

for  fa i lure to

p la in t i f f  to

prosecute.

for

and

conply wi th an order of

POTNT rr

PLATNTTF'F'S APPLTCATION
PRELTMTNARY TNJUNCTTON
SHOULD BE DENIED.

FOR A
AND TRO

rl

praint i f f 's  mot ion for a prer in inary in junct ion shourd be
denied because she failed to show the requisite erements for
grant ing th is extraordinary rel ief .  rn th is c i rcui t ,  the noving
party for a prelirninary injunction bears the burden of
establ ishing: "  (1)  i r reparabre harm and (2) (a) a l ikel ihood of
success on the meri tsr  of  (b)  suf f ic ientry ser ious guest ions going
to the merits of its craims to make thern fair ground for
r i t igat ion,  p lus a barance of  the hardships t ipping decidedry in
favor  o f  the  mov ing  par ty . ,  p laza  Hea l th  T .a l rn r r .F^- :

P e r a l e s ,  g 7 g  F . 2 d  5 7 7 ,  5 2 9 _ 8 0  ( 2 d .  C i r .  1 9 g 9 ) .  H o w e v e r ,  w h e r e r  d s
here, rrthe moving party seeks to stay governmental action taken in
the pubric interest pursuant to a statutory or regulatory scheme,
the district court shourd not appry the ress rigorous fair_ground
for- l i t igat ion standard and should not grant the in junct ion unress
the moving party estabr ishes, arong with i r reparabre in jury,  a
r ikel ihood that he wi l r  succeed on the meri ts of  h is c la im. rr  rd.  at
5 8 0 ;  S e e  a l s o  

,6 3 2  F ' 2 d  1 0 1 4 ,  1 0 1 8  ( 2 d .  c i r .  1 9 8 0 ) ,  c e r t .  d e n .  4 5 0  u . s .  9 9 6 , 1 0 1
s .  e t .  1 6 9 8  ( 1 9 8 1 ) , .

T o i a ,  5 6 0  F . 2 d  5 3 5 ,  5 3 g  ( 2 d  C i r .  L g 7 7 ) .

t\,

1 1

8 8 2



Here,  pra int i f f  moves for  a  prer iminary in junct ion,  but
does not  seek to  mainta in the s tatus suo.  Rather ,  pra int i f f  asks
this court to enjoin the enforcement of a suspension order that has
been in  ef fect  s ince June L4,  r -99r . ,  and to  enjo in  the defendant
Just ices f rom adjudicat ing any r i t igat ion in  which pra int i f f  is
invorved' However, prainti f f  cannot dernonstrate her entitrenent to
th is  ext raord inary re l ie f .  speci f icarry ,  she has not  shown,  and
cannot show, that she wirl  suffer any nore harrn than she has for
over four years and that she has a l ikel ihood of success on the
mer i ts  o f  her  cra ims.  rndeed,  p la in t i f f  fa i rs  to  ar t icu late any
cognizabre irreparabre injury that she may suffer by arrowing the
continued existence of the suspension and there is no merit to her
c la ims at  ar l .  Moreover ,  the doct r ine of  laches counsers th is
court to refuse to grant what prainti f f  seeks novr, that has been in
existence for over four years, narnery, her suspension from the
practice of law.

POTNT Irr

TO THE EXTENT PI,ATNTTFF CHALLENGES
THE FACIAL VALIDTTY OF THE STATUTE
AND REGULATIONS WHTCH EMPOWER THE
APPELLATE DIVISTON TO SUSPEND
PLAINTIFF UNDER THE CTRCUMSTANCES OF
Tlrs CASE, THE COURT SHOULD DrsMrss
THAT CHALLENGE BECAUSE, EVEN IF IT

iifu { :t ""rff Lt "r"r'r"" " SiS " o*tl", u'tilf
CHOSE NOT TO

Federar courts are forecrosed from adjudicating
const i tu t ional  issues that  were ra isedr  or  could have been ra ised
in s tate proceedings.  See 

,

4),

L 2
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5 5 4  F . 2 d  5 1 5 ,  a t  5 1 9  ( 2 d  C i r .  L 9 7 7 ) ;

,  4 6 5  U . S .  7 5 ,  8 4  ( 1 9 8 4 ) .

I r  
r  "  d isbarred

a t to rney  b rough t  an  ac t i on ,  under  42  U .S .C .  S  19g3 ,  aga ins t  t he  Bar
Associat ion,  and Just ices of  the Apper la te Div is ion,  contendinq,  in
par t ,  that  he htas denied due process of  raw because he was not
afforded an evidentiary hearing on whether the facts and
circumstances surrounding his plea of guil ty to a misdemeanor
es tab l i shed  unp ro fess iona l  conduc t .  554  F .2d  515 ,  a t  519  (2d  c i r .
L977r - The defendants moved to drsrniss on the grounds of lack of
jur isd ic t ion and res jud icata.  -Ld.

The defendant discipl inary connittee f ired a petit ion
wi th the Apperrate Div is ion against  Turco af ter  he pread gui r ty  to
two misdemeanor  eharges.  rd . ,  a t  518.  Annexed to the pet i t ion were
transcripts of the guirty prea proceedings on each convj_ction,
other charges against Turco, and the expected testimony of the
government witness' rd. Turco requested a furr evidentiary hearing
to alrow hirn to prove that he was not guil ty of the charges in the
convic t ion.  rd .  The Apperrate Div is ion denied that  request ,  found
him gui r ty  of  profess ionar  misconduct ,  and denied h is  request  for
a hearing to prove his innocence of the charges to which he had
preaded, but did grant Turco a hearing in rnit igation of the
disc ip l ine to  be charged.  Id .

Turco challenged the

evidentiary hearing before i t

notice of appeal to the Court of

r}'

f,

/.--.]

I Appe I la te  D iv i s ion rs

appointed a Referee,

Appeals as of r ight
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den ia l  o f  an

by f i l ing a
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for  leave to  appeal .  fd . ,  a t  519.  Both hrere denied,  and Turco
pet i t ioned for  cer t iorar i .  whi le  Turco 's  pet i t ion for  cer t iorar i
was pending,  and before i t  r ras denied,  he f i red an act ion in
federa l  d is t r ic t  cour t '  The d is t r ic t  cour t  d ismissed the act ion.
Turco appealed' Appel- lees argue on appeal that the aetion is
barred by doct r ines of  res Judicata,  jud ic ia l  estoppel  and fu1r ,
fa i th  and credi t .

The cour t  he ld that  s ince ar l  the const i tu t ional  issues
raised in this action hrere raised in the New york court of Appeals
and deternined to be without herit ,  then those claims are barred
from consideration by the federar distr ict court under the
doctr ines of  res jud icata and co l la tera l  estoppel .

The court stated that , i . f  the generar question were
before us res novar w€ would consider the due process argrument as
ent i rery  f r ivorous.  Each of  these points  was ra ised in  the
Appellate Division, however, and decided adversery to the
pe t i t i one r - r r  rd . ,  d t  520 .  The  cou r t  he ld  tha t  t o  t he  ex ten t  t ha t
Turco 's  content ions racked const i tu t ionar  s ign i f icance,  they are
not cognizable in federar courts, and to the extent they possess
such signif icance, they have already been deterrnined adversely to
Turco on the mer i ts .  fd .

Turco cra ins that  the rev iew of  h is  const i tu t ionar  c la ims
in both the State cour ts  and the supreme cour t  is , , i r rusory, ,  and
that  to  bar  h is  c la ims on the doct r ine of  res jud icata is  to
prevent  fur r  considerat ion of  h is  cra ims in  any forum. rn
response, the court stated there is no reason to assume that the

I

I
1

I

i'i
i . l

l

i
i .
t ;
t . l
r l
!ft

i ' l

L 4

l ,
i
j
{ .
t . 1
f , ' .  i

8 8 5



t

I\

at torney 's  const i tu t ional  r ights  wi r l  not  be protected by the
Appellate Division, or i f  necessary by the New york state court of
Appea ls .  rd . ,  , . t  520  (quo t i ng  E rdmann  v .  s tevens ,  458  F .?d  1205 ,
1 2 1 1  ( 2 d  c i r . ) ,  c e r t .  d e n i e d ,  4 o g  u . s .  8 8 9  ( L g 7 2 ) 1 .  r r t o r e o v e r ,  t h e
court was not persuaded by Turco's argument that because he raised
his due process arguments at an invoruntary bar proceeding in state
court, he shourd be arlowed to raise thern now in federal court,
c i t i n g  

,  4 g 7  F . 2 d  3 3 9  ( 2 d  C i r . ) ,
cer t .  den ied ,  4L6 u .s .  906 (Lg74 l ,  in  wh ich  the  cour t  appr ied
col lateral  estoppel  in a sect ion 1983 case to a const i tut ional
determinat ion in state court .  See also ,
4 8 7  F ' 2 d  1 3 8 '  1 4 1  ( 2 d  c i r .  t g 7 3 r ,  c e r t .  d e n i e d ,  4 1 6  u . s .  9 0 6
( L 9 7 4 ) ;  

,  2 6 3  u . s .  4 1 3  ( 1 e 2 3 ) .

s i rn i rar to the plaint i f f 's  arregat ions in Turco that the
Apperrate Div is ion v iorated his r ights to due process when they
refused hin an evidentiary hearing prior to disbarring hirn, here,
plaint i f f  chal lenges the orders of  defendant Apper late Div is ion,
which alregedry directed her to submit to a psychiatric exam
without any findings and then suspended her for fairure to conpry
with the order' Like the court in Turco, this court shourd dismiss
p la in t i f f rs  s im i la r  cons t i tu t iona l  c la ims.

The Turco Cour t  expl ic i t ly  s tated,  that ,  , , [w]e do not
dear  here,  therefore,  wi th  the s l ippery quest ion invorv ing sect ion
1983 actions where the state r i t igation was involuntary as to the
petit ioner, and where the constitut ionar points courd have been
raised but were not. rn such a state of facts the supreme court

11\'
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st i l l  has to  render  a def in i t ive ru l ing.

However ,  in  1994,  the supreme cour t  d id ,  indeed,  render
a def in i t ive ru l ing,  ho ld ing that  pursuant  to  the Furr  Fai th  and
credi t  crause of  the const i tu t ion and the implement ing s tatute,  28
u ' s ' c '  s  r -738 ,  p r i nc ip les  o f  c la in  p rec rus ion  a re  fu r r y  app r i cab le
where a ptainti f f  attenpt to l i t igate in federar court, under s
L983, a crain that wourd be barred in state court because of a
p r io r  s ta te  cou r t  p roceed ing .  M is ra ,  465  U .S .  a t  84 .  M ig ra
requires a court to give to a state court judgrnent ,the same
precrusive effect as would be given that judgment under the raw of
the state in which the judgrment was rendered.rr rd. at 84. New york
state has adopted a transactionar analysis in dealing with estoppel
i ssues ,  wh ich  means  tha t  t he ,wourd -be f r  f ede ra r  r i t i gan t  i s
estopped from raising in federal distr ict court, not onry theories
that she had already raised in state court, but also theorj.es she
could have raised in state courtr €rs 10ng as i t  invorved the same
t ransac t i on  o f  even ts .  See  De f .  r s  b r . ,  a t  21 .

rmportantly, the court noted that ,,  [d] isnissar by a New
York state court because the asserted federal constitut ional issues
were not issues which rise to the dignity of consti_tutionar
quest ions is  tantamount  to  a d ismissar  of  the const i tu t ional  issues
on the merits. And sre must assume that the court of Appears,
denia l  o f  an appear  as of  r ight  herer  dS wel l  as of  d iscret ion,
determined that  the const i tu t ionar  issues speci f icarry  ra ised were
insubs tan t i a r  on  the  rne r i t s . ,  r d . ,  d t  s2L  ( c i t a t i on  o rn i t t ed ) .

Here,  pra int i f f  chal lenged the const i tu t ionar i ty  o f  her
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suspensions up to the New york state court of Appears, and by
petit ion for cert iorari to the Supreme court. To the extent she
seeks to make the same challenges to her suspension in this court
as she d id in  s tate cour t ,  and that  she could have made in  s tate
cour t ,  she is  estopped f rom doing so under  Turco and Miqra;  th is
inc ludes const i tu t ional  chal lenges to  s tate s tatutes and
regulat ions,  e j ' ther  in  generar  or  as appl ied.  Addi t ionar  author i ty
for  the proposi t ion that  appl ied chal lenges to  the
const i tu t ional i ty  o f  s tate s tatutes and regurat ions that  were
ra ised in  s tate cour t  are not  cognizabre in  federa l  cour t  can be
found in  the Rooker-Feldman doctr ine.

Fur thermore,  p la in t i f f  char lenges her  suspensibn f ron the
pract ice of  law for  a  lack of  f ind ings.  However ,  rsect ion 1983
does not extend the right to r i t igate in a federar distr ict court
ev ident iary  quest ions which have been adjudicated on the mer i ts  in
state proceeditrgs, upon the craim that there was no evidence to
s u p p o r t t h e S t a t e a c t i o n . ' ' @ ' 4 o 5 F . S u p p . ] . 8 2 , L g 6

( L 9 7 5 ) ,  a f f , d ,  4 2 5  U . S .  9 0 1  ( L 9 7 6 ) .

Accord ingly ,  pr .a in t i f f  rs  compraint  should be d isn issed
wi th pre jud ice and fur ther  sanct ions assessed against  her  that  the
cour t ,  in  i ts  d iscret ion ber ieve are car led for  under  the
c i r cums tances .
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CONCLUSTON

THE COMPLATNT, PRELTMTNARY
INJLINCTION AND TRO SHOULD BE
DTSMISSED, AND SANCTTONS
ASSESSED AGAINST PLAINTIFF

Dated: New york, New york
M a r c h  7 ,  L 9 9 6

Respect fu l ly  submit ted,

DENNTS c. VACCO
Attorney General of the

State of New york

JAY T. WETNSTETN
Assistant Attorney General

o f  Counse l
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