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Annotated with cross-references to ttre
discipl i luty f i les under A.D. #90_OO3L5,organized according to the Inventorlr that-is
annexed to supprementar Exhibit ,7-tr to theMarch L4, L994 }etter of Evan Schwartz, f=g.

1. rn May 1999, samuer G. Fredman, a former chairman
of the westchester county Democratic committee, with no prior

Judtcial experience, took office as a supreme court justice of
the Ninth Judiciar District, by interirn appointment of Governor
Mario Cuomo

2' The position fi l led by Mr. Fredman was an interirn
vacancy created by the early resignatl-on of supreme court Justice
Lucilre Buerr, a westchester county Republican, whose term was to
have expired on December 31, r .9g9. upon informat ion and bel ief ,
Justice Buerrrs early resignation lras part of a rarger judge_

trading deal between the west,chester Republican and Democratic
party leadership, consumnated in L989.

3.  upon infornat lon and ber ief ,  in or about May 1989,
Harrrey Landau, Es{. was chairman of the scardale Democratic club,

activery pronoting the nonination of samuel G. Fredman for a 1_4_
year term in the Novernber L989 general election (Fotder nD-7n,

D o c .  L ,  E x h .  r e t t  t o  D L S  A f f  . ,  T ! l 1 B - 2 3 ) .

4 .  On  o r  abou t  June  22 ,  L9g9 ,  Mr .

successor  counsel  to  Dor is  sassowerrs  law f inn in

act ion ent i t red Bresraw v.  Bresraw,  (westchester  co.

Landau, as

a divorce

#86-225871 ,
presented to Justice Fredman a false, fraudulent, and faciarly
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deficient order to show cause, seeking to hotd Doris

Ihereinafter rtDl,srr ] and her raw f irrn in conternpt

sancti-ons against them based upon their arreged refusal

over to hin their  legal  f i res relat ing to Mrs.  Breslaw,s

act ionl .

sassower

and for

to turn

divorce

5. At the t ime the aforesaid contempt motion lras
signed by Justice Fredman, he had no prior involvement in the

Bres law  mat te r ,  bu t  had  cons ide rab le  p r i o r  p ro fess iona l

invorvement with DLs' who had been his adversary and professional

competitor for many year, during which he had evidenced hosti l i ty

and vLcLous feerings toward her and the pubric and professionar

posi t ions she had espoused.  
,

6-  Mr.  Landaurs order  to  show cause was factuarry ,

IegaI Iy ,  and jur isd ic t ional ly  baseless as a nat ter  o f  law (Fol_der
f fD-7rr ,  Doc.  L ,  Exh.  f tcr r  to  DLs Af f . ,  see Meno of  Law annexed

the re to )  (a l so ,  B r . ,  p t .  I I ,  pp .  30 -40 )  2 - -as  wou ld  have  been

obvious to any unbiased and competent judge

?  '  on  June  30 ,  1989 ,  DLS appeared  i n  Jus t i ce

Fredmanrs part for the return date of her own pending order to

show cause for reargument of the order which was the subject of

1 The papers in th:. contempt proceeding in Bresrah, v.Bresraw are contained in !h" .?n Applndix, l" '""*p"nying DLs,Appel rant rs  Br ie f ,  f i red 
.  in  !h"  apperrate o iv i i ion,  

-s . "or ra
Depar tment  under  docket  number,  A.D.  * -gz-0062/4.  Notwi t ts t inJ ingsaid appeal  v /as f  i led on August  11,  l -992--and the SecondDepartment  is  novr  ca lendar ing i .993 appeals- - the ApperrateDiv is ion has sk ipped over  the erJs la;  appeaf .

2 Ci ta t ions here in to  i lBr . i l  or  i lA_r ,  re fer  to  documentscontained i-n D-Ls r Apperlant 's Brief and appenaix 
- in 

Breslaw v.B r e s l a w ,  A . D .  # S Z - 0 0 5 6 2 / 4
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Mr.  Landaurs  Order  to  Show Cause.

such return date (Fo1der trD-+/576n

Fi Ie  r rD-7  r r  ,  Doc .  !  ,  Exh .  rCr  to

thereto) .

-)

Mr.  Landau fa i led to  appear  on

,  D o c  .  6 ,  E x h .  r D r ,  p .  l _ L - l _ 2 ;

DLS Aff: 7/5/89 ltr annexed

right to

DLS any

envelope

g. over DLsr objection, Justice Fredman then engaged

in an ex parte communication with Mr. Landau, fol lowing which Mr.

Landaurs untirnery opposing paper were received by the court.

Justice Fredman thereupon denied DLs an adjournnent to repry

thereto and denied her an adjournment of Mr. Landaurs contempt

order to show cause, whose JuIy 1-0, 19g9 return date DLS inforrned

Justlce Fredrnan was for a date she was scheduled to be out of the

coun t ry  (Fo lde r  , .D -47576 I  
,  Doc .  6 ,  Exh .  r fD r ,  p .  11_12) .

9 -  By le t ter  dated Jury s ,  r -989 (Forder  ,D-7,  ,  Doc.

L,  annexed to Exh.  tcr  to  DLs Af f . ) ,  hand-del ivered to  Just ice

Fredmanrs charnber, DLs stated that as a result of the courtrs

denial of her requested adjournnent of the f irst-t irne on pending

motion and it  ex parte conversation with Mr. Landau, she wourd be

retalnlnq counser in the contempt proceeding. she requested

thirty days for such purpose.

r-0. Although Judiciary Law sz56 mandates the

counsel in contempt proceedingsr Justice F.redman denied

adjournment in a retter (A-r-r-9) that lras mailed in an

bear ing a postmark of  r rpMi l  i l7  JuI .  l9g9r  (A_125) .

1 l - .  sa id le t ter  d id  not  ar r ive at  DLS'  Iaw f i rm unt i l

la te  in  the morning on Monday,  JuIy  10,  1989 (A_l_24) .

12-  upon receipt  o f  Just ice Fredrnanr  aforesaid le t ter ,
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DLsr secretary immediatery terephoned Justice Fredmanrs charnbers

and advised that  DLs had le f t  the country  pr ior  to  the ret ter ,s

delivery and was unaware of i ts contents (A-r24). DLsr secretary

offered to send an attorney to court, but was told by Justice
Fredman f s raw secretary that that hras unnecessary (F,order ,D-

4 / 5 / 6 r t ,  D o c .  6 ,  E x h .  r D r ,  p p .  L 3 - 4 ) .

13- The eourt records and an aff idavit by the court
reporter assigned to Justice Fredman establish that the Breslaw

matter  sras not  on the cour t rs  carendar  on Jury ro,  r9g9,  that
there nere no appearances noted, and that no defaurt was taken
against DLS or her law f irm

14.  Nonetheless,  three day la ter ,  on Ju ly  13,  lggg,
Just lce Fredman issued a defamatory dec is ion (Forder  , rD-41sy6n,

Doc '  6 ,  Exh.  r rD ' )  ,  pre judging DLS gui l ty  o f  the under ly ing

contempt charged by Mr. Landau and excoriat ing her for what he
t,ermed her 'capricious disappearanee, on July 10, i .989, which he

character ized as a rgross insur t  v is i ted,  upon h i rn personarry ,

constitut ing a further contempt. Justice Fredman rel-eased his

decis ion to  the New york Law Journal  (A-281)  and loear  press (A_

342)  .

i-5. within a week of publication by The New york Law
Journa l  on  Ju ry  24 ,  19g9  (Fo rde r  t 'D -41sy6u  

,  Doc .  6 ,  Exh .  r rD r )

and art icles on the contempt proceeding by the rocar Gannett
nerdspaper (A-34 2-3) , the Grievance cornmittee for the Ninth
Jud ic ia l  o i s t r i c t  I he re ina f te r  r rGr ievance  commi . t t e€ , ,  ]  ,  on
information and berief, rendered an ex parte report concerning
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DLS' which it  thereafter f i led with the Apperlate Division,

second Department [hereinafter rsecond Department,,]  .

r -6 .  DLS has never  seen such ex par te Ju ly  31,  lggg

report, discovery of which has been consistently denied her by

Mr. casella, chief counser for the Grievance conmittee, and by

the second Depar tment  (Ar t ic le  78:  DLs '  7 /2/93 cross-Mot ion,  ! [36;
LL /L9 /93  D ism/S .Judg  Mo t ion ,  l [ 23 )  .

t7 . Upon informat,ion and belief , the

1989 report rerated to compraints by two former

out of fee disputes with DLS| law finn

ex par te JuIy  31,

cL ien ts ,  a r i s i ng

r-8.  sa id conpla ints ,  pending before the Gr ievance

comnittee since j-987 and 19gg, had been controverted by DLS in

aI I  mater ia l  respects  (LL/1 'g /93 Disrn/s .Judg Mot ion,  Exh.  rErr  and
f f  f  r r  o  Ar t ic le  Z8:  DLS |  7 /2/93 Cross-Mot ion,  !146)

l-9- The Grievance Committee never notif ied DLs of any

intent to take discipl inary st,eps with respect to the aforesaid

two conplaints and never served her with pre-petit ion written

charges  o r  a f fo rded  he r  a  p re -pe t i t i on  hea r ing ,  € rS  22  N .y . c .R .R .

S 6 9 1 . 4 ( e ) ( a )  a n d  ( f )  r e q u i r e

zo-  The nature of  the compraints ,  as werr  as the

chronology of their handring by the Grievance comrnittee and the

Second Departrnent, show no basis upon which the Grievance

comnittee could discard the pre-petit ion requirements under the
ex igency  excep t i on  o f  s691 .4  (e )  (5 )  (A r t i c re  7g r  DLs  '  7 /2 /g3

Cross-Mot ion,  ! t ! t  38-45)  .

2 I .  N o t w i t h s t a n d i n g  t h a t  u n d e r  2 2  N . y . C . R . R .  S 6 9 L . 4  ( k )

i
I
I
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disciprlnary proceedings are to be given a preference by the
court, i t  was not untir more than four months later, on December
L4,  L989 (Folder  t tD- l " ) ,  that  the Second Depar t rnent  rendered an
order on the ex parte ,fuly 3J., j-9g9 report.

22- Meanwhire, in the Breslaw contempt proceeding,

Justice Fredman denied DLs '  r."r=urloa,ion based on hls personar

b ias and pre-ex i t ing host i l i ty  toward her  (A_131_153;  38_49)  ,  and
the second Departrnent denied DLs I application for r_eave to appeal

Just ice Fredman I  s  order  denying recusal  (A-1-90-201;  2 i . r_2L4 i
2 t 5 ) .

23' Neither Justice Fredman nor Mr. Landau disclosed

their on-going porit ical relationship--which t iras then unknown to
DLs  (Doc  r tD -7 r r  r  Doc  r  '  Exh .  r c ' ,  pp .  g - r -o )  (A -3 r -8 -323  ;  326 )  .

24' At the next appearance before Justice Fredrnanr oD

August  30,  r .989,  Just ice Fredman,  in  the presence of  the press,

herd DLs in summary contempt. DLs thereupon brought an Articre

78 proceeding against  Just ice Fredman (A-2J,6-234) ,  who la ter

withdrew the summary contempt after being informed by the

At torney Generar  that  he courd not  defend-same (A-235-213

25.  upon in forrnat ion and bel ie f r  on or  before August

30,  1989,  the por i t icar  Leadership of  the Democrat ic  and

Republ ican Par t ies of  the Ninth Judic ia l  Dis t r ic t  formal ized,  by

a written document, the negotlat ions that had been taking place

3 The Second Departmentrs November 14,order ,  d isn iss ing sa id Ar t ic re 78 proceeding
Fredman as mo_ot in l ight of such v."-.t .rr,  was
New York Law Journal  on November 22,  l -989.

l -989 Decis ion &
against  Just ice

reprinted by The

2 0 6



over the preceding year to trade judgeships in the Ninth Judicial

Distrlct. The document set forth a three-year deal [hereinafter
rrthe Dealtt l by which, through cross-endorsement, the Democratic

and Repubrican parties exchanged suprene and county judgeships,

incruding the surrogate Judgeship of westchester county, upon

agreed te rms and cond i t ions ,  inc rud ing  a  cont rac ted- fo r

resignation of a supreme court judge and a split of judiciar

patronage along party 1ines

2 6 .  u p o n  i n f o r n a t i o n  a n d  b e l i e f ,  t h e  p r i n c i p a l

architect and beneficiary of the Dear was samuel Fredman.

27. Upon informat ion and bel ief ,  the DeaI was rat i f ied

by the Executive committee of the Democratic and Republican

part ies of  the count ies compris ing the Ninth Judic ia l  Distr ict--

westchester, putnarn, Dutchess, orange, and Rockrand. rt was then

irnplemented at the Judicial Nominating conventions conducted in

september 1989 which, pursuant to the Dear, nominated Justice

Fredman, then 64 year of age to a l4-year term on the supreme

Court.

28. The Democratic Judicial Norninating Convention qras

herd on septenber L9, r .999 and personal ly wi tnessed by DLs, as a
member of the Ninth Judiciar comnittee, a cit izenr g,roup

organized by Er i  v igr iano, Es(I . ,  
, rho 

sras also present at  the

Convention and witnessed same.

29.  rn  an october  L,  1989 ar t ic re pubr ished in  the

Westchester edit ion of The New york Times,  DLS as wel l  as Mr.

Vigl iano were guoted as i lattenpting to
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30. within the next ten day, DLs qave information to

the Judiciary committee of the westchester Bar Association and
womenrs Bar  Associat ion concern ing Just ice Fredrnanrs unf i tness
for the judiciar off ice to which he had been norninated by both
major  par t ies.  By ret ter  dated october  s ,  r -989,  DLs sent  a  copy
of her wrl-tten submission concerning Justice Fredman to the New
York state commission on Judiciar conduct, which disnissed her
cornplaint, without investigation, by 1etter dated Novernber 29,

1 9 8 9 .

3 i - .  on November r - ,  19g9,  Mr.  v ig l iano,  on behar f  o f
the Ninth Judiciar connittee, hand-derivered a written compraint

to  Governor  cuomors Manhat tan of f ice,  copies of  which he f i red

with the New York state Board of Elections and the New york state

commission on Judicial conduct, entit led i lElection Fraud in the

Ninth Judic iar  Dis t r ic t r t .  Mr .  V igr iano contended that  the three-
year Deal was i l legar and a fraud upon the voters, ErS hrere the

Judic iar  Nominat ing convent ions,  which he deta i led as v iorat ive

of the Election Law. Mr. vigl iano further noted the perjurious

nature of the cert i f icates of Noninationr -signed by the permanent

chairman and seeretary of each party, arr lawyers.

32 .  The  Governo r rs  o f f i ce  re fe r red  Mr .  V ig r i ano rg

complaint to the New York state Board of Election whichr oD May

25'  1990 d ismissed i t ,  w i thout  invest igat ion and wi thout  not ice

to Mr' vigriano. By that t irne, the New york state commission on

Judic iar  conduct  had a l ready d ismissed,  wi thout  invest igat ion,

Mr.  V ig l ianors November 3,  l -989 conpla int  to  i t .
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33 -  on November 15,  r -989 (A-349)  ,  the rocar  Gannet t
newspaper reported that DLs had been recentry released from a
psychiatr ic hospital, which she had voluntari ly entered fol-rowing
her corlapse resurt ing frorn rTustice Fredrnan r s abusive treatnent
and public hurni l iat ion of her in the Bresraw case.

34- The folrowing month, by order dated December 14,
1989 (Folder  r rD- l r r ) ,  the Second Depar tment  issued an order
authorizing a discipl inary proceeding against Dr,s based on
alleged tacts of professionar rnisconduct set forth in the
commit teers repor t ,  dated Jury 3r ,  r -9g9r  and naming Gary caserra,

chief counser for the Grievance committee, as prosecutor of the
proceeding.

35 .  Sa id  Orde r  (Fo lde r  r rD - l r r )

ex oar te Ju ly  31,  1989 conrn i t tee

prosecution of DLS or that i t  had made

gui l ty  o f  a l leged miseonduet .

did not al lege that the

report had recommended

any finding that DLS hras

36.  The December L4,  j .999 order  (Folder  rD- l i l )  made no
re fe rence  to  22  N .y . c .R .R .  s6g1 .4  and  made  no  f i nd ings  tha t  t he
Grievance conmittee had cornpried with the_provisions therein.

37 -  No copy of  the Decernber  14,  r -98g order ,  or  o f  the
papers on which it  was based, was ever served upon DLs (LL/B/93

D isn /S .Judg  Mo t ion ,  f l 85 )  .

3g '  on February g,  lggo,  DLS $ras personal ly  served
with a Notice of petit ion and petit ion dated February 6, r_990
(Exh.  f fcr r  to  f i / rg /93 Disn/s .Judg Mot ion) .  sa id pet i t ion was
made entirely rrupon inforrnation and berief r-- incruding the
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al legat ion as to  compl i -ance wi th  'sect ion 90 of  the Judic iary

Law and pursuant to section 691.4 0f the Rules Governing the

Conduct of Attorneysrt

39 '  No copy of  the second Depar tment fs  December L4,

1989 order or the JuIy 31, 1989 committee report was attached to

the February 6t l-990 Petit ion, which recited those document in

i ts  jur isd ic t ionar  ar regat ions Gr/ rg/93 Dism/s.Judg Mot ion,

11,22,  85)  .

40 '  on March g,  r -990,  DLs,  by her  at torney,  Er i

V ig l iano,  Esq. ,  served her  ver i f ied Answer,  dated March 7,  r .990
(Exho r r l l r r  to  LL/ r9/93 Disn/S.Judg Mot ion) ,  which denied knowledge

or inforrnation suff icient to form a belief as to the December 1_4,

1989  o rde r  (Fo lde r  ,D -1 ' )  and  the  ex  pa r te  Ju l y  31 ,  1999

committee reportr ds well as to the Grievanee committeers

compl iance wi th  Judic iary  Law s90 and sGgr_.4,  ar leged as
jur isd ic t ional  ar regat ions in  the February 6,  1990 pet i t ion.

4l- '  DLSr Verif ied Answer further pleaded two complete

af f i rmat ive defenses,  inc lud ing that  DLs was rbeing .made the

subject  o f  inv id ious,  d iscr iminatory,  . re ta l ia tory ,  serect ive

disc ipr lnary act ion denying her ,  in ter  a l ia ,  the equar  protect ion

o f  t he  l aws r r .

4 2 .  N o  a l l e g a t i o n  i n  t h e  G r i e v a n c e  C o m n i t t e e r s

February 6,  L990 Pet l t ion or  DLsr  March 7,  1990 ver i f ied Answer

placed her  rnedica l  condi t ion in  issue

43.  rn  apr i l  1990,  Just ice Fredman,  in  the s t i l l

u n r e s o l v e d  B r e s r a w  c o n t e m p t  p r o c e e d i r g ,  t e r e p h o n e d  D L S  I

1 0

2 L O



,

psychiatr ist, without her knowledge or consent, and directed him
to appear in court--under threat that he wourd otherwi-se be
brought to court by a sherif f--to respond to Justice Fredmanrs

ohtn ingui r ies as to  DLs '  medica l  condi t ion (Folder  rD-7 i l ,  Doc.  L ,
D L S  A f f . ,  1 5 ) .

44 -  on  Apr i r  13 ,  i - 990 ,  ove r  t he  ob jec t i on  o f  counse r

appearing on DLS I beharf and in her absenee, Justice Fredrnan

viorated the phys ic ian-pat ient  pr iv i lege under  cpLR s4504,
d i rect ing DLsr  psychiat r is t  to  test i fy  as to  her  medica l

condit ion and denying a motion that such testimony be taken in

eamera  (F 'o lde r  rD -Z r ,  Doc .  I ,  DLS A f f  ,  ! 13 ) .

45. Thereafter, Justice Frednan ordered the court

repor ter  to  t ranscr ibe the Apr i l  13,  1990 cour t  proceeding on an

expedi ted basis ,  d t  taxpayersr  expense.  on apr i l  20,  r_990,  he

issued a decis ion f ind ing DLs to  be rnentar ly  capaci ta ted (Folder
ff D-2 rr ,  Dcic. L , Exh. rcrr ) .

46. Less than three weeks rater, and without any

inqulry of DLs prior thereto as to either her medicar condit ion

or whether she hras then representing- crients, Mr. caserra

procured an ex par te order  to  show cause (Folder  ,D-2r ,  Doc.  1) ,
to whi.ch he annexed the Aprir 13, 1990 court transcript and
Just ice Fredmanrs Apr i l  20,  L99o decis ion.  sa id order  to  show

cause,  s igned May g,  1990,  sought  a eour t -ordered medicar

examina t i on  o f  DLS pu rsuan t  t o  S22  N .y .C .R .R .  S691  .  r . 3  (b )  ( f . )  t o
deterrnine whether she was rnentalry incapacitated and to suspend

her upon such deterrnination

1 1
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47-  Mr .  case lLa rs  o rde r  t o  show cause  (Fo lde r  t rD -2 r f ,

Doc. 1) hras unsupported by the petit ion of the Grievance

c o m m i t t e e  c a l r e d  f o r  i n  2 2  N . y . e . R . R .  s 6 9 r - . 1 3 ( b ) ( 1 ) ,  t h e  r u r e

provision upon which Mr. caselr-a rel ied, and fai led to alregre

any authorization by the Grievance comrnittee for such apprication

( F o l d e r  t t D - 4 7 5 y 6 n ,  D o c .  5 ) .

48 .  Mr .  case r la t s  o rde r  t o  show cause  (Fo lde r  rD -2 r r r

D o c .  r - )  d i d  n o t  s e e k  r e l i e f  u n d e r  2 2  N . y . c . R . R .  s 6 9 r _ . 1 3  ( c )  .  r t

d id  not  a l lege that  DLS had p laced her  medica l  condi t ion in  issue

in the disciprinary proceeding authorized by the February 6, 1990

Pet i t ion or  that  such February 6,  1990 pet i t ion was an
rrunderlyingtr proceeding. Nor did the order to show cause direct

service thereof on DLsr attorney of record for the February 6,

1990 Pet i t ion,  Mr.  V ig l iano.

49.  A l though Mr.  casel rars  May B,  r -990 order  to  show

cause required personal service thereof upon DLs, i t  was not

personally served upon her.

50 .  DLS opposed  Mr .  case r la rs  May  g ,  i - 990  o rde r  t o

show cause wi th  a cross-Mot ion (Forder  t .D-2r ,  Doc.  2 ,  to  d isrn iss

same for  lack of  personar  and subject  mat ter  jur isd ic t ion,

stating that there was no showing by Mr. caserra that the

Grievance cornrnittee had authorized hirn to bring such application

and that requisite pre-petit ion procedures had been fol lowed (at

p .  4 ) .

5 r - .  D L s  f u r t h e r  s o u g h t  d i s n i s s a r  b a s e d  o n
rrunconst i tu t ional  inv id ious se lect iv i ty" ,  speci f ica l ly  request ing

L2
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f ra  p re-d isc ip r inary  hear ingr  to  es tab l i sh  the  Gr ievance
e o m m r - t t e e  I  s  r  c o n t  i n u o u s  u n e n d i n g  p a t t e r n  o f  i n v i d i o u s
serectivity" going back to its f irst disciprinary proceedings
ever brought against her nore than ten year earlier (Folder ,D_
2 " ,  D o c .  2 ,  p p .  2 ,  6 - 9 )  .

52- rn support thereof, DLs pointed out that when
those earrier proceedings had been transferred to the Apperrate
Division, First Departrnent, it threw out, on summary judgrnent,
seventeen of the twenty charges made therein against her,
thereafter dismissing the rernaining three charges in a November
18, l -98r-  order,  which gave DLs reave to seek sanct ions against
her prosecutors in the second Department for their frivolous
c o n d u c t  ( F o l d e r  r D - 2 n ,  D o c .  2 ,  p .  6 ) .

5 3 .  D L S  I  c o n p r a i n t  a s  t o  t h e  c o n s t i t u t i o n a r l y

impermissibre manner in which the Grievance comnittee had
prosecuted those earLier proceedings and the unethical conduct of
it chief counser-, Assistant counser, and it chairman was
reflected by the November 18, r-9gr- order, annexed to her papers
in support  of  her cross-Mot ion (Fi le Forder ,D-2r,  Doc. 4,  Exh.
r r g ' , ) .

s4. Mr.  caserra fa i led to present any proof that  the
Grievance cornmittee had authorized hirn to make the May 8, 1990
order  to  show.cause fo r  DLS '  suspens ion  pursuant  to  22  N.y .c .R.R.
s 6 e 1 . r . 3 ( b )  ( r . ) .

5 5 .  A t t h o u g h  2 2

discipl inary proceedings to be

N .  Y .  C . R . R .  S 6 9  j - . 4  ( k )  r e q u i r e s

given a preference by the court,
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the second Depar tment  d id  not  ad judicate Mr.  caserrars May g,

1990 order to show cause and DLst cross-Motion for four months,

i .e- ,  unt i r  october  1-8,  r .990-- the ddy before DLS was schedured to

argue the appeal in castracan v. colavita before the Appelrate

Division, Third Department.

56-  rn  r -a te september 1990,  DLs,  act ing a pro bono
counser, f i led an Election Law case in the Third Department,

ent i t led .  Said proceeding

chal lenged as i l regal ,  uneth ica l ,  and.  an unconst i tu t ional

disenfranchisement of the voters the three-year judge-trading

Dear- - the 1990 phase of  which was then being impremented.  Arso

challenged was the conduct of the 1990 Democratic and Republican

Judic iar  Nominat ing convent ion,  which the pet i t ion ar leged had

vio lated the Elect ion Law.

s7 -  By decis ion/order  dated october  L7,  1990,  the

Supreme Court, Albany County dismissea for

fai lure to state a cause of action, on the ground that i t  could

not address the regarity of the three-year Deal, absent proof

that the judiciar norninating conventions implementing it  had

been i I legal ly  conducted.

5g.  The aforesaid dec is ion d isregarded the regar

standard for  a  mot ion to  d isn iss for  fa i rure to  s tate a cause of
action and farsif ied the record, which contained proof as to the
Erection Law viorations at the Judicial Nominating conventions in

the forn of  a f f idav i ts  of  three eye-wi tnesses to  the convent ions.

No hearing had been afforded the castracan petit ioner to present
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further proof.

5 9 .  O n  a p p e a l ,  t h e  A p p e l l a t e  D i v i s i o n ,  T h i r d
Department, whose rure entit le Erection Law proceeding to an
automatic preference, cancelled, without reasons4, the oral
argument in castracan v. coravita, schedured for october L9,
L990, and put the case over unt i r  af ter  Erect ion Day. such
cancerration by the Apperlate Division, Third Department was on
october 18, r .990-- the same day the second Department,  af ter  a
four-month deJ.ay,  issued i ts order grant ing Mr.  caserrars May 8,
L990 order to show cause to have DLS medicarly examined.

60. The second Departmentrs br ief  october 18, r99o
order (Folder tD-2,)  contained seven mater iar  errors:

(a) I t  rn ischaracter ized DLs I  Cross-Mot ion (Folder rD-

2" ,  Doc  21  ,  wh ich  sought  d is rn issa l  o f  Mr .  caser rars  May g ,  r -990
order to show cause, ds seeking disrnissar of  a discipr inary

proceeding authorized against her by a Decernber 6, l9B9 order;

(b) There was no December 6,  r .9g9 order against  DLs,

but only a December L4, 1,9g9 order (Folder rD- l r , )  ,  author iz ing
prosecut ion of  the February 6t  1990 .  pet i t ion (Exh. f ru,  to
L I /1 ,9 /93  D im/ .Judg Mot ion)  ;

(c) DLs I cross-Motion did 'not 
charrenge personar

jur isdict ion in rr the under ly ing discipl inary proceediDgr, ,  but
rather eontested service of the May g, 1990 order to show cause

4 undis.crosed by the Apperlate Division, Third Departmentwas the fact  that  a pfura' t  i ty-- l i t  not  najor i ty__" i - tn" just icesof that court v/ere themserv6s .the proaults "r iuaiciar cross-endorsements- The constitutionarity of "r"ti practice wasdirect ly at  issue in the castracan v.  ct lavi ta " .=. .^--
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( F o l d e r  r D - 2 , r ,  D o c .  2 ,  p p .  2 _ 3 i  D o c .  4 ,  p p .  1 _ 4 ) .

(d)  There $ras no runder ly ing d isc ip l inary

to Mr.  Casel lars  May g,  l_990 Order  to  Show Cause,  the

1990 petit ion being compretely separate and unrer-ated;

(e) The second Departmentfs use of the same docket
number,  A.D.  go-oo3r-5,  for  i ts  october  19,  1_9go order  as had been
assigned to the February 6, i-990 petit ion made it  appear that
they hrere related. They were not;

( f )  The second Departmentrs deregat ion to Mr.  caserra,
prosecutor,  of  the courtrs author i ty to designate

medica l  exper ts i l  was  unauthor ized  by  22  N.y .C.R.R.
( 1 ) ;

( g ) The Second Depar t rnentrs  author izat ion to  Mr.

nedical rfexperlrr did not eonforrn with 22

(1) ,  which ca l l  for  des ignat ion of  " rnedicar

I

proceeding ' r

February 6,

as DLSI

r rgual i fLed

s 6er .  .  13 (b)

Casel la to appoint  a

N . Y . C . R . R .  S 6 e l _ .  r . 3  ( b )

expertgrt.

61 .  By  o rde r  da ted  November  1 ,  r99o  (Fo rde r  ,D -3 r ) - -

eiqht months after issue had been joined on the February 6, 1990
Pet i t ion (Exh.  'c r r  to  LL/Lg/g3 Dism/s.Judg Mot io : r )  by DLs,  March
7 ,  1990  ve r i f l ed  Answer  (Exh .  ru ,  t o  L t / rg /93  D isn /s . Judg
Motion) --the second Department appointed Max Garfunt as special
referee for the February 6, L99O petit ion

62' Thereafter, Mr. casella and Referee Garfunt took
no steps to  proceed wi th  the February 6,  1990 pet i t ion.

63 -  As  to  the  oc tobe r  1g ,  r . 990  o rde r  (Fo rde r  ,D -2 r f  ) ,
Mr-  casel la  fa i red to  not i fy  Mr.  v igr iano of  the name of  the
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i

medical expert he had designated to examine

L7  ,  1990  (Fo lde r  t  D -4y576n  ,  Doc .  6 ,  ! 116 )  .

designated by him then refused to agree

re lat lve to  such examinat lon (Folder  , rD_41516n

2 ,  
T t n l

DLS until Decenber

He and the doctor

to any safegruards

,  Doc .  5 ,  ! [ l g  ;  Doc .

64 .  By let ter  dated January 10, r-99r_ (Folder .D_

4/5/6n, Doc .  2,  Exh. r ,B[)  ,  Mr.  v igr iano der ineated severar
respects in which the october 18, L99o order was not authorized
b y  2 2  N . Y . c . R . R .  s 6 9 1 .  r . 3  ( b )  ( 1 )  ,  t h e  s e c t i o n  i n v o k e d  b y  M r .
caserra, and requested that the Grievance comrnittee stipurate to
vacatur of the october 1g, lggo order, absent which he stated he
would rnake an application to the court.

'  
65 .  w i thout  address ing  any  o f  Mr .  v ig l ianors  spec i f i c

jur isdict ionar and legar object ions,  Mr.  caser la responded, by
re t te r  da ted  January  15 ,  i -99r -  (Forder  , rD-4ys76u 

,  Doc .  2 ,  Exh.
t 'c"), that the Grievance committee 'does not and wirt not agree
to voluntary vacaturn.

66- Thereafter, both Mr. caselra and DLS obtained
orders to show cause. Mr.  caserr_ars order to show cause, s igned
January 25, 1991, (Forder ,D-47576u, Doc. r_) was made pursuant to
22 N.Y.c .R-R.  s69r . .4  ( r )  (1 )  ( i )  to  i rn rned ia te ly  suspend DLs fo r
al leged ' fa i rure to compry'r  wi th the october 18, 1990 order.
DLs I  order to how cause, s igned January zg,  r -99r_,  (Forder ,D_

4/5/6n, Doc- 2) was for vacatur of  the october 18, r99o order as
jur isdict ionarry voidr ds wer l  as in opposi t ion to Mr.  caser lars
Order to Show Cause.
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67-  Mr .  case r la rs  January  2s ,  Lgg1  o rde r  t o  show cause

for suspension hras unsupported by any petition by the Gri_evance

comrnittee sett ing forth any charge, based on a f inding, that DLs

was gru lLty  of  " fa i r ing to  comply ' r .  r t  was suppor ted onry by Mr.

casel lars  at torneyrs af f innat ion,  which fur ther  fa i led to  a l lege

that the Grievance committee had authorized his application

(LL/  L9/  93 Disrn/S.  Judg Mot ion,  J l32)  .

68.  wi thout  address ing the jur isd ic t ionar  issue,  Mr.

casella I s support ing af f  irrnation no!,, af f  irmatively represented

(a t  114  )  ,  f o r  t he  f  i r s t  t i r ne  ( c f  .  F i re  ,D -2  r r  ,  Doc .  L ,  case l ra

Af f .  a t  ! [3) ,  that  the unre lated February 6,  i -990 pet i t ion was ran

underlying discipl inary proceedingrt--which statement Mr. Casella

knew to be false--and addit ionally represented that prosecution

of the February 6, L99o Petit ion had been delayed as a result of

Dr ,sr  a l leged fa i rure to  conpry--which he a lso knew to be farse.

Mr. Casella represented that this was an rtequally as irnportant

reasonr !  for  DLSt  immediate suspension

69.  Mr.  Casel la  a lso used for  h is  order  to  Show Cause

the same A.D- #90-oo3L5 docket  nurnber  as had been ass igned to the

Februa ry  6 ,  l - 990  pe t i t i on  (F i l e  , .D -4y5y6 r ,  Doc .  9 ,  f n .  t _ ;  F i re
t tD-L21L3t t ,  Doc.  L ,  DLS Af f  ,  p .1) .  This  r r ras in tended to fur ther

the deceit that his motion for DLS t suspension and the February

6t 1990 proceeding against her were related--which he knew s/as

not  the case.

'7o - DLS I January 2g, r-991 order to show eause and

suppor t i ng  papers  (Fo lde r  nD-4y5y6n ,  Doc .  2 ,  S ,  6 ,  g ,  9 )
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vigorously denied and controverted Mr. casella's concrusory and
unsupported claim of DLS! i l fai lure to comply,r and showed that the
second Departrnent I s october 1g, 19go order hras not a , lawfur

d e m a n d r t r  d s  2 2  N . y . e , R . R .  s 6 9 r . . 4  ( r )  ( 1 )  ( i )  s p e c i f i c a r r y  r e g u i r e s .
Addit ionally DLS sought, sanctions against t lr .  caserra and an
investigation of his unethical conduct.

7 L .  A l t h o u g h  u n d e r  2 2  N . y . e . R . R .  S 6 9 1 . 4 ( k ) ,
disclpl lnary proceedings are to be given a preference by the
court '  more than four months erapsed before the second Departrnent,
dec ided the aforesaid two mot ions and Mr.  caser lars  subsequent

mot ion for  sanct ions against  Mr.  V ig l iano.

72 .  By  two  o rde r  da ted  June  L2 ,  l gg1  ( , ,D_4" ,  rD_Sr ) ,

the second Depar tment  denled,  wi thout  reasons,  Mr.  v ig l iano,s

order to show cause to vacate the october 19, i_990 order and to
d i sc ip r i ne  Mr .  case l ra  ( r rD -4 t r )  and  den ied  Mr .  case r ra rs  mo t ion
for sanctions against Mr. vigriano, ,with reave to renew upon a
showing of  cont inued f r ivorous conductr ,  (  r rD-5, ,1  .  The second

Departnent did not identify what conduct by Mr. vigriano it ,
considered ,fr ivolousr--and the record shows no such conduct.

73 '  Two days la ter ,  on June L4,  r -99r , ,  wi th  no s tay for
review by the court of Appear nor t irne arrowed for compriance

wi th the chal renged october  18,  r_990 order ,  the second Depar tment

issued i t  t r in ter imrr  suspension order  grant ing Mr.  casel ra,s  order
to show cause, without any f indings or statement of reasons
therefor .  sa id order  ( t ,D-6t r1,  o f  which DLs was unaware unt i l  i t
was served upon her f ive day later, on June L9, lg9r___the day

1
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i

before the last day to f i le an appeal to the court of Appeal in
cast racan v '  co lav i ta .  By that  t ime,  i t  had arready been
released to the press by the Second Departrnent.

74 .  The  a fo resa i_d  th ree  o rde rs  ( r rD -4 r r ,  LD_5r r  
r  LD_6r )

were rendered wi th in  days of  @r June g,  r -991
pubr icat ion of  DLst  Let ter  to  the Edi tor  (Folder  ,D-7r ,  Doc.  r_ ,
Exh.  r rBrr  to  DLS Af f  . )  descr ib ing the case,
her intention to take it  to the court of Appears, and the
misconduct on the bench of Justice Frednan. Likewise it  vras
within days of her transmittar to Governor cuorno of an
aff irmation about the Bresraw case and the unethicar conduct of
Mr. Landau, who at that t ime was reported as a prospective

nominee of the Governor for an interirn appointrnent on the suprene
court in westchester county. A copy of DLs aff irrnation

concerning Mr. Landau was hand-delivered on June 11, r.ggr- to the
Grievance comrnittee as a formar cornplaint against hirn (Forder ,D-

7 " ,  Doc .  L ,  Exh .  r rC r r  t o  DLS A f f  .  i  see  a l so  DLS A f f  .  a t  !M1Z_14) .
'  7s. At the t ime the second Departrnent issued its
f ind ingless June 14,  l -9g l -  order  ( , ,D-6, ,1- ,  r in ter im,r  suspension

orders, without f indings or stated reasons, hrere contrary to the
c o u r t r s  o w n  r u l e s r  € t s  s e t  f o r t h  l n  2 2  N . y . C . R . R .  S d g j - . 4 ( f  ,  e r ,  a s
welL as contro l l ing cour t  o f  Appeal  r  case law,  as ar t icurated in
M a t t e r  o f  N u e y ,  6 I  N . y . 2 d  5 L 3 , , 4 7 4  N . y . S . 2 d  Z t _ 4  ( 1 9 8 4 ) .

7 6 .  I m m e d i a t e l y  u p o n  b e i n g  s e r v e d r  D L S
arrangements to be examined by the physician designated

case l ra  (Fo lde r  r rD -7 r ,  Doc .  1 :  a t  l t l r  o f  v i g l i ano  A f f  ,  a t

made

by Mr.

1t2 of
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D L S  A f f ) .

'  77.  Said phys ic ian,  who

employed by the Grievance Committee,

his credentials to her without f irst

Thereafter, he refused to supply DLS

Appeal  z  B/22/9L DLs Af f  .  ,  !18)

7 8 .  O n  J u n e  2 0  ,  r - 9 9 1 1  S i n u l t a n e o u s  w i t h  h e r
arrangenents to be nedicalry examined, DLS moved by order to show
cause to vacate and/or modify the June !4, r-99i_ , interimrl

suspension ord.er, with a TRo stay provision pending the
determinat ion of  the mot ion (Forder  . .D-71. ,  Doc.  1) .  The second
Department struck out the stay provision--notwithst,anding her
support ing aff idavit (at !12) stated her readiness to subrnit to a
medicar examination and that arrangements srere in progress for
same.

79. DLS r aforesaid order to show cause, which the
second Depar tment  denied,  wi thout  reasonsr  or1 Jury 15,  199r-  ( , ,D_

7") ,  argued that  suspension of  her  r icence was unauthor ized and

excess ive punishrnent  f  or  her  at torney I  s  leg i t i rnate legal

chal lenge to i ts  october  rg,  1990 order  ( i lD-2 i l )  and that  recusar

of the second Department was warranted by the appearance that i ts
June L4,  199r-  order  $ras r rswi f t  re t r ibut ion for  the opin ion

expressedrt by her in her aforesaid New york Time letter to the
Edi tor  and her  f i led compla int  against  Mr.  Landau for  h is
rn isconduct  wi th  Just ice Fredman (Folder  r rD-7r ,  Doc.  r_ ,  T! t r -2- r_4 of
DLS Af f ;  Exh.  i lBn and rCr  thereto)  "

)

informed her that he was

would not provide a copy of

checking wi th  Mr.  CaseLla.

wi th  h is  credent ia ls  (e t  o f
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I

go '  By ret ter  dated rJune 2L,  r -g9r- ,  Mf  .  casel la
forwarded to Referee Galfunt, the referee designated to hear the
February 6,  l -990 pet i t ion,  a  copy of  the June 14,  l_991_ , in ter im, l

suspension order .  rn  sa id le t ter ,  Mr.  casel ra represented the
February 6,  r -990 pet i t ion as an ,under ly ing proceediD9, , ,  which
wourd rrof courserr rrbe held in abeyancerr. said representatj-on was
false and known to be farse by Mr. caserla--the February 6t 1990
Petit ion being a completely separate and unrerated proceeding.

81.  wi th in  three weeks of  serv ice of  the June L4,  r_991
tf interLmtt suspension order, Mr. casella notif  ied DLS that, the
Grievance conrnittee had authorized two sua sponte conpraints

aga ins t  he r  (LL /L | /93  D ism/s .Judg  Mo t ion ,  Exh .  'H r r  and  ' r r ) .

9 2 .  B y  l e t t e r  d a t e d  J u n e  2 8 ,  l _ 9 9 1  ( ' I / B / ' 3

Disn/s .Judg Mot ion,  Exh.  r rH- l r r )  ,  Mr .  caser la  not i f  ied DLs of  a
sua sponte compraint against her based on a decision, issued four
day ear l ier  by Just i -ce Fredman in  the Bresraw contempt
proceeding. said decision was rendered by Justice Fredman more
than a year after the concrusion of the Bresraw contempt
proceeding.

83.  on i t  face,  Just ice Frednan I  s  June 24 ,  r -99r .
dec is i -on,  which Mr.  caser la  encrosed wi th  the June 2g,  r -99 i -  sua
eponte complaint, departed from accepted regar and judiciar

standard to an extent refrecting pathorogy (rL/D/93 Disrn/s.Judg

I t t o t i on ,  ! [ 83 ,  Exh .  rHn) .

84 .  By  1e t te r

Mo t ion ,  Exh .  t t f , t ) ,  Mr .

d a t e d  J u l y  d ,  1 9 9 j .  ( L L / t 9 / 9 3

Case l la  no t i f ied  DLS o f  a

Disn/S.Judg

sua sponte
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compla int  based on the f i l ing in  of  a
Notice of Appear to the court of Appeals, bearing the nane of
DLSf  raw  f i r rn ,  Do r i s  L .  sassower ,  p . c . ,  on  June  20 ,  r -gg l - - t he  day
fo l lowing serv ice of  the , rune L4,  L99i -  , in ter imfr  suspension
Order .

95. DLS responded to each of the aforesaid sua sponte
conpraints and requested proof that they had been authorized by
the Gr ievance commit tee.  she a lso sought  var ious other
infornation as to Grlevance comrnittee procedures |l1,/r,g/93
D is rn /s . Judg  Mo t ion ,  Exh .  'H -3 "  'H -5 , ,  ,H -g , .  , I _4 "  ' I _6 , )  .  Mr .
caserla refused to provide such proof and would not supply DLs
wi th a copy of  any ru les appr icabl -e to  the Gr ievance commit teers
operation.

86.  Mr.  casel la  denied DLsr  fur ther  request  that  i t
transfer complaints involving her to another judiciar department,
based on her long-standing complaint of retariatory and invidious
prosecution and misconduct, refusing to provide proof that such
request  had been presented for  the Gr ievance comrni t tee,s
considerat ion

97.  Mr.  casel la  a lso refused DLsr  request  that  her
June 11, r-99r- f ired conpraint against Mr. Landau be sent out of
the second Judic iar  Depar tment  (L t /1 ,9/93 Disrn/s .Judg Mot ion,  Exh.
r rc-2rr )  '  rnstead,  he sent  i t  to  the Gr ievance commit tee for  the
Tenth Judicial Distr ict, which is under the authority of the
second Depar t rnent .  rn  Jury l -gg1,  i ts  ch ief  counser  d isn issed
DLS t complaint, without presentment to that cornrnittee and without

l
I

I

2 3

223



a

requLrLng any repone from Mr.

M o t i o n ,  E x h .  r r c - 3 r ,  m G - 4 r ) .

Landau (Li,/L9/93 Disrn/S.Judg

98-  The aforesai .d  d isposi t ion contradic ts  express
proeedure, outrined in a parnphlet distr ibuted by the Gri.evance

cornmittee for the Tenth Judiciar Distr ict as ,Advice to
cornprainantrr ,  that attorneys made the subj ect of ,a proper
compraint '  wirr be required to respond thereto :Ir/rg/93

Dism/s . Judg Motion, Exh. rrG-L5 rf ) .  DLs I cornpraint v/as in a1r
respects  r ra  proper  compla int ,  ( ] ,L /n/g3 Dism/s.Judg Mot ion,  ,G_

l t t ) .

89. By mot ion dated Jury 19, 1991, DLS moved for reave
to appear to the court of Appears based, inter alia, on the
second Departmentrs fairure to cornpry with the reguirements of 22
N - Y . c . R . R .  s 6 9 r - . 4 ,  d e c i s i o n a l  l a w ,  a n d  d u e  p r o c e s s ,  d s  w e r r  a s
the  unrawfu lness  o f  i t s  oc tober  19 ,  i_990 ( "D-2 , ,1 ,  p rocured by  Mr .
case l la  w i thout  a  pe t i t ion ,  in  v io la t ion  o f  22  N.y .c .R.R.

s6er . .  r -3  (b )  .

9 0 .  f n  o p p o s i t i o n ,  M r .  C a s e l l a ,

evidentiary support except the palpabry- erroneous

1990 order ,  repeated (at  p .  2)  that  the February 6,

was an ' runder ly ing"  d isc ipr inary proceeding--which

knew to be false

w i thou t  any

October 18,

l -990 Pet i t ion

statement he

91. Such rnisrepresentatLon

only permitted Mr. Casella to argue

l -991.  t t  ln ter imr suspension Order

interlocutory order, but enabled hirn

to the Court of Appea1 not

(at  !19)  that  the June L4,

const j-tuted rra non-f inaI,

to  c la im (at  f l t tLO-LL)  that
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the February 6,  1990 pet i t ion const i tu ted

otherwise petit ion-less May g I l_990 Order

f tD-2 r r  ,  Doc.  L)  and January 25 ,  L991 Order
t 'D-47516" 

,  Doc.  l_)  .

authorization for his

to Show Cause (Folder

to Show Cause (Folder

9 2 .  M r .  C a s e I I a  a l s o  a n n e x e d t o  h i s  o p p o s i n g
submission to the court of Appear the June 24, Lgg2 decision of
Justice Fredman, notwithstanding such decision was dehors the
record, oD it  face pathological, and his actuar knowredge that i t
d id  not  accord wi th  s tandards of  due process (Folder  ,D-47576n,

Doc.  6 ,  Exh.  r rDrr )  and was the product  o f  b ias (Forder  *D_zrr r  Doc.
L ,  D L S r  A f f . ,  E x h .  r g r ) .

93 '  Mr. casella took the posit ion that even hrere DLs
to submit to an examination, and even were there no f inding of
incapacity, he wourd, nonetheress, reeommend that she rernain
suspended because of her arreged noncompliance with the october

18,  1990 order  and ar leged noncooperat ion wi th  the commit tee (c t
of Appeal: Aff in in Support of Motion, Exh. i lsr,.  Affrn in Further
S u p p o r t ,  a t  p .  4 ) .

94.  rn  August  r -99L,  DLs appeared before the second
Department, together with Mr. vigriano, who was arguing the
appea l  o f  Sady  v .  Murphy ,  (A .D .  #91 -02206)  wh ich  cha l l enged  the
th i rd  phase of  the r -989 three-year  Dear ,  then being imprernented.

Dur ing ora l  argunent ,  Just ice Manganor  dS wer l  as Just ice
Thompson, a rnember of the New York state commission of Judicial
conduct, expressed views as to the corrupt and unethicar nature

the Dear  and the pet i t ionear  ent i t lernent  to  a hear ing,  o f  which
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they had been deprived by the lower court.

95. Justice Thompson, speaking of the

resignation of a Supreme Court, justice required

stated that such violated "ethlcal rures and

approved by the commission on Judiciar conductrl

that rf a Judge can be censured for thatr.

96' Justice Mangano recognized the contractual nature
of the Deal and the crininar rarnif ications thereof stating that
those invorved wourd rhave a rot more to worry about than this
lawsui t  when th is  case is  overn.

97.  Nonetheless,  on August  2r ,  lggr- ,  the second
Departrnent disrnissed sady v. Murphy in a one-l ine decision that
r rpet i t ioner  fa i led to  adduce ev idence suf f ic ient r r  to  invar idate
the challenged nornination--when it  knew, as refrected fron its
comrnent from the bench, that the written Dear was ir legalr &s a
matter of raw and, further that the petit ioners in sady had been
denied the i r  r ight  to  a hear ing to  present  proof ,  i f  such were
deemed necessary.

98.  on August  28,  rggL,  DLS appeared wi th  Mr.  V ig l iano
before the cour t  o f  Appeals ,  in  connect ion wi th  Mr.  V ig l ianors
appear from the second Departmentrs disnissar of sadv v. Murphy.
Judge Richard simons, who heard the leave application, carred. the
1989 three-year  DeaI ,  t 'a  d lsgust ingr  deal ,  and made a s tatement
that trading judgeship represented an exchange of valuabre
consi-deration under the Election Law.

99 '  Nonether-ess,  on that same day, August 2g, 199r- ,

contracted-for

by the DeaI ,

wouLd not be

and, further,

2 6
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the court of Appeal disrnissed the appear of r ight in sady v.

Murphy on the ground that rrno substantiar constitut iona] question

is directly invorvedrr and denied the motion for reave to appeal
( l l o .  No .  1020)

r -oo.  on septenber  10,  1991,  the cour t  o f  Appears
denied DLS t rnotion for leave to appeal from the June 14, r_99r-
r r in ter imr!  suspension order  (Mo.  No.  g9o) .  The fo l rowingr  month,
on october  15,  r -99r- ,  i t  d isrn issed the appeal  as of  r ight  f i red by
I r t r .  v ig l iano on behal f  o f  the pet i t ioner  in  cast racan v.
coravita, oD the ground that rtno substantial constitut ionar

quest ion is  d i rect ly  involvedr t  (Mo.  No.  LO6L).

r-0r-. on october 24 , i .99r-, DLs wrote a retter to

Governor cuomor reguesting appointrnent of a special prosecutor to

investigate the porit icization of the bench and corruption of the
judic ia l  process,  documented by the f i res in  cast racan v.
colavita, i t  companion case, sadv v. Murphy, the Bresraw contempt

proceeding before Just ice Fredman,  and the second Depar tmentrs

suspension of  her  r icense,  which DLs!  le t ter  asser ted to  be

without regar and factuar- basis and retariatory.

102 .  DLs  sen t  cop ies  o f  sa id  l e t t e r ,  d i rec t r y  c r i t i ca l

of the second Department and the court of Appears to those

eourts, ds werr as to the Adninistrative Judge of the Ninth

Judiciar Distr ict, in addit ion to agencies of government, sueh as
the New York state comnission on Judicial conduct, and. government

leader, such as G. ol iver Koppell,  then chairman of the Assernbly

Judic iary  comni t tee '  Thereaf ter ,  DLs f i red cornpla ints  wi th  the

2 7

2 2 7



New York state commission on Judiciar conduct, copies of which

Mr. Koppell also received

1o3. The New York State Commission on Judicial Conduct

d ismLsEed aI I  sa id compla ints ,  .

r-04. rn or about october 1991, DLS moved to transfer a

ease in which she was personally involved as a defendant fron the

Ninth Judic iar  Dis t r ic t ,  based,  in ter  a l ia ,  on her  act iv i t ies as
pro bono counsel to the petit ioner in .

said motion htas denied by the Adrninistrative Judge for the Ninth

Judic ia t  Dis t r ic t ,  who then personarry  ass igned the case to

supreme cour t  Just ice Nichoras coLabel la  (A-1408-1015.

l -05.  Undisc losed to  DLS was that  Just ice co label la  had

been a chirdhood fr iend and former raw partner of Anthony

Co1avi ta ,  the f i rs t  named respondent  in  Castracan v.  Co1avi ta ,

and had h imsel f  been of fered the westchester  surrogate judgeship

under  the three-year  Deal  chal lenged by that  ease (A-129-82) .

106.  As the judge ass igned.  to  the case of  Wolstencrof t

v .  sassower,  Just ice coraberr -a knowingry and der iberatery

rendered  a  success ion  o f  l ega l r y  i np rope r  and  seve re l y

pre jud ic ia l  ru l ing . He refused to recuse h imsel f  when

application was made therefor by DLS, during which he admitted

h is  re ra t i onsh ip  w i th  Mr .  co rav i ta  to  be  on -go ing  (A -1405-G) .

107. Thereafter,  as a resul t  of  Just ice colaberrafs

5 References herein are to the Brief (Br. ) and Appendix(A-) '  f i led in the Appellate Division, second Department by DLsin .  May  L993  in  Wg] . s t -enc ro f t  _v .  Sasso#er ,  und .e r  A .  D .  #92_00459 .said appeal  is  s t i r r  p f f isecond Depar tment .

2 8
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wi l fu1  d is regard  o f  b lack- Ie t te r  law ad

process, DLS brought two epLR Art ic le 78

to  jur isd ic t ion .and due

proceeding against  h i rn

before the second Department. DLS r f irst Art icre 78 proeeeding

agalnst  Just ice co laber la  wad brought  on February 13,  ] :gg2,
fol lowing issuance by him of a February 1o, ] 'gg2 decision and

accompanying order & warrant of commitment. By the papers in
such proceeding (A.D.  #92-oLo93) ,  the second Depar tment  became

aware of the extreme physical and mental harassment to which DLs

was being nerc i ressry subjected by Just ice cor-aberra.

r -08 .  By  l e t t e r  da ted  March  6 ,  rgs2  (L r /Lg /g3

Dism/s.Judg Mot ion,  Exh.  t 'J t t ) ,  Mr .  caser la  not i f ied DLs that  the
Grievance cornrnittee had trauthorizedtr a sua sponte eompraint based
on Just ice corabel rars  aforesaid February 10,  Lg92 decis ion.

r -09.  By ex par te le t ter  dated March 6,  rgg2 (Lr / rg /g3

D isn /s . Judg  Mo t ion ,  Exh .  r rw -3 r r )  ,  Mr .  case l l a  adv i sed  the

Presiding Justice of the second Department that the Grievance

comnittee had 'unanimousry votedr to hord prosecution of the

February 6' 1990 petit ion in abeyance during the period of DLsl

suspension- He further noted that he int,ended to take no action

upon the two sua sponte Breslaw and castracan compraints, which

he identif ied as then ttpendingrr before the Grievance committee.

,  r - r -0 .  Fol rowing Mr.  caserra r  s  aforesaid March 6 ,  Lgg2

ex parte letter--as to which DLs had no knowredge--the Second

Department issued two orders dated Apri l  L, rgg2. By the f irst
( t 'D-9t t1 ,  the second Depar tment  denied what  i t  carred the
Gr ievance commit teer  ex par te t tappl icat j -onr f  to  ho ld prosecut ion
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of the February 6, L99o Petit ion in abeyance and directed the

Grievance comrnittee to proceed to prosecute same. By the second,

( 'D-9tt) the second Department authorized a supplementar petit ion,

claiming that the Grievance cornmittee was seeking to supprernent

the February 6, 1990 Petit ion and rto prosecute addit ional

al legation based upon act of professional misconduct which form
the basis of sua sponte cornplaints pendingff before i t .

Lr -1.  The second Apr i l  r - ,  rgg2 order  ( r tD-g"1 was an

outr ight  fa ls i f icat ion of  the facts  s incer  , .s  re f rected by Mr.

case r la rs  March  6 ,  Lggz  re t te r  (LL /Lg /g3  D is rn /s . Judg  Mo t ion ,  Exh .
tfW-3 n ) r the Grievance Connittee had not requested leave to
prosecute a supplemental petit ion

Lr2.  As reveared by Mr.  caserrars March 6,  rgg2 le t ter

( L L /  L 9  /  9  3  D i s n / s  .  J u d g  M o t i o n ,  E x h .  , w - 3  r ' )  ,  t h e  s e c o n d

Departmentrs order to the Grievance comrnittee that i t  prosecute a

supplemental petit ion $ras issued notwithstanding the Grievance

comnittee had "* voted to recomnend prosecution, nor provided

the seeond Department with any report sett ing forth evidentiary

finding as to the two sua sponte compraint against her.

r . i -3 .  rndependent  of  the March 6,  Lggz ret ter  ( i ,L /Lg/g3

Disn/s.Judg Motion, Exh. rrw-3rr) r the second Departrnent had actual

knowredge that the two sua sponte complaint against DLs, pending

before the Grievance committee, hrere factualry and regarly

baseless--having directly received from her writ ten communication

on the subJect  o f  those cornpra ints  (L i . /Lg/93 Dism/S.Judg Mot ion,

l J ! [ 3 7 - 4 0 ) .
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r - r -4 .  Thereaf ter ,  Mr.  caserra served DLs with a
supplementar pet i t ion,  dated Apr i l  9t  Lgg2 (Lt / i ,g/g3 Disrn/s.Judg

Motj-on, Exh. "p-lr '), with the same docket number as the separat,e

and unre la ted  February  6 ,  L99O pet i t ion ,  A .D.  #90_oo3L5.

115. The Apr i r  g,  rgg2 supprernentar pet i t ion,  which
lacked a ver i f icat ion,  was--r ike the February 6,  r_990 pet i t ion

(rL/L9/93 Dism/s. , rudg Mot ion,  Exh. r f  cr)  - -preaded ent i re ly ,on

infonnation and belief" rt ernbodied the Grievance comnitteers

two sua sponte compraints in castracan and Breslaw (Lt / tg/93

Disn/s.Judg Mot ion,  Exh. i lHr,  r r r r t ) ,  as to which the Grievance

committee had never notif ied DLs of any intent to take

disciplinary steps and never served her with pre-petit ion written

charges or af forded her a pre-pet i t ion hear ingr Ers 22 N.y.c.R.R.

S 6 9 1 . 4 ( e ) ( 4 )  a n d  ( f )  r e g u i r e .

l

116.  DLS t  r r in ter imr l

a  yea r - -made  the  ex igency

inappl  icable.

suspension--then extent for nearly

e x c e p t i o n  u n d e r  S 6 9 1 . 4  ( e )  ( 5 )

r -12.  Addi t ionarry ,  the Apr i l  g ,  Lgg2 supplenentar

Pet i t lon (LL/ r9/93 Disn/s .Judg Mot ion,  Exh.  ,p- l r r )  added a charge

that had never before been presented to DLs by the Grievance

committee for response and which was not authorized by the second

Departmentrs  second apr i r  r ,  Lggz order  ( ' ,D-9, t1 ,  which referred

only to the rrsua sponte complaint pending with the petit ionerrr.

said unauthorized charge rested on DLsr al leged post-suspension

frnon-compr j-ancert with the october 19, j-99o order directing her

medical exanination by a rmedical expertr designated by Mr.

3t_

23L



,

Case l l a

118.  Thereaf ter ,  by J-et ter  dated May 5 ,  rgg2 (Lr /Lg/g3

Disnzs.Judg Mot ion,  Exh.  r rJ-Str )  r  Mr.  caserra not i f ied DLs that ,

as part of the sua sponte complaint on wolstencroft, he was

requir ing her response to a decision of Justice col-abella

rendered the prev ious day,  May 4,  IggZ.

'  l _19 .  By  l e t t e r ,  da ted  May

DisnrzS.Judg Mot ion,  Exh.  r rK, r )  ,  Mr .  CaseI Ia

Grievance Committee had rrauthorizedr a

complaint based on another matter before'

Gordon Real ty  v .  Donald J .  Fass.

2 e ,  t 9 9 2  ( r L / r e / g z

notif ied DLS that the

further sua sponte

Just ice Colabel1a, F.

r -20.  By le t ter  dated June 11,  Lgg2 (Lr / rg /g3

Disn/s .Judg Mot ion,  Exh.  rN- l r ) ,  DLs sought  d iscrosure of

exculpatory and other material in the possession of the Grievance

comnittee, inquir ing whether such materialr ds welr as her

written responses to the discipl inary cornplaint against her, had

been presented and reviewed by the Grievance cornmittee, the date,

and what action had been taken with respect thereto

r2L.  By le t ter  o f  the same date (LL/D/93 Disrn/s .Judg

Motion, Exh. trN-2rt) r Mr. casella adrnitted that the Grievance

committeers prosecut, ion of the discipl inary proceeding against

DLs rested ent i re ly  on unsworn s tatements.  Addi t ional ry ,  he

stated that DLs htas rrnot entit led to information concerning the

internal working of the cornrnittee in these mattersr.

r22 -  By  mo t ion  da ted  June  16 ,  Lggz  (Fo lde r  rD - r2 r ' ,

Doc.  1)  ,  DLs moved to vacate the June L4,  lggL i l in ter iml

3 2
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suspension order based on the court of Appealsr supervening May

L992  dec i s ion  i n  Ma t te r  o f  Russako f f ,  72  N .y .2d  520  (Exh ib i t  ,G_

2t'1, because of the Second Departmentr fai lure to make f lnding

therein and afford her a post-suspension hearing. DLs arso

sought  vacatur  based upon lack of  jur isd ic t ion and the

documentary evidence of deliberate fraud, misrepresentation, and

uneth icar  pract ices by Mr.  casel la ,  aE to which she requested an

imrnediate discipl inary investigation

L23 - Mr. caserr-a opposed DLS I June L6, Lgg2 motion to

vacate her  r r in ter im,  suspension based on Russakof f  by,  in ter

a L i a ,  c l a i n i n g ,  f a L s e L y  ( F o r d e r  , D - 1 2 r ,  D o c .  2 ,  ! [ 3 ) ,  t h a t  ( a )  t h e

proceeding authorized by the December L4, r-989 . order hras an
frunderry ing d isc ipr inary proceedingr  to  the october  rg,  r_990

order i  and (b)  the June L4,  199L r r in ter imrr  suspension order  was
rrbased on a f indingtt that DLs had rfai led to compryr with the

October  18,  1990 Order .

rz4.  Two day rater ,  by mot ion dated June rg,  Lggz

(Folder rrD-14 rr ,  Doc, r-: Disrnissal ) ,  DLS moved to disrniss the

Apri l  9, L992 supprenental petit ion, ds well as the February 6,

1990 Pet i t ion which i t  incorporated,  based on non-compl iance wi th
ju r i sd i c t i ona l  p rov i s ion  o f  Jud i c ia ry  Law S9O and  22  N .y .e .R .R .

s69 l - . a  (e )  (a )  ,  s69 l - . 4  ( f  )  ,  and  (h )  by  the  Gr ievance  commi t tee .

125. fn conjunction therewith, DLs sought disclosure

pursuant to CPLR 5408 so as to deterrnine whether the Grievance

comnlttee was cornplying with rules regarding committee action and

authorization rror whether, as is believed, the Committee function

3 3
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more  as  a  r rubber  s tampr  fo r  Mr .  case l l a . i l  (Fo lde r  rD - l4 r r r  Doc .

1 :  D ism issa l ,  ! t ! t 39 -40 )

j.26' DLs further sought transfer to another Judicial

Depar tmen t  based  on  the  second  Depar tnen t r s  pa t te rn  o f

decision/orders, which he arleged to be rin disregard for fact

and lahr t r  r  t 'po1i t icaI ly-mot ivated reta l ia t ion,  and r inv id ious,

se lect ive,  and d iscr in inatory prosecut ionr  (Folder  rD-14r f r  Doc.
1:  Dismissal  ,  f l ! l4  j - -44 )  .

L27.  whi le  DLS'  June 1g,  Lgg2 mot ion to  d isrn iss the
Apr i l  g ,  Lgg2 supplernenta l  Pet i t ion was sub jud ice (Folder  rD-

L4l ,  l { r .  Casel la ,  wi thout  leave of  Cour t ,  served a new Not ice of

supprementar petit ion and supprenentar petit ion, dated June 26,

L992  ( rL /Lg /93  D is rn /s . Judg  Mo t ion ,  Exh .  "p -2 )  .  sa id  new

supplenentar Petit ion $ras virtual ly Ldentical to the previous

one, except that i t  annexed a Verif ication thereafter made. Mr.

caserla refused to withdraw his earl ier supplementar petit ion

( F o l d e r  r r D - l - 4 r r r  D o c .  l _ :  S t r i k e ,  , [ , ] , 2 , 6 , 7 ) .

128 .  on  Ju l y  3 ,  1992 ,  DLS moved  to  s t r i ke  the  June  26 ,

L992 supplernental Petit ion, for discovery, and for an rimrnediate

disc ip l inary invest igat ion of  Pet i t ionerrs  ch ief  counsel -  for  h is
pers is tent  uneth ica l  and abusive pract ices i l  (Folder  [D-14r ,  Doc.

1 :  S t r i k e ) .

1'29. Thereafter, the Grievance Cornmittee transrnitted

an ex parte report dated July g, :-ggz to the second Department

(Folder  l rD- lsr r  )  .  Upon in forrnat ion and bel ie f  ,  sa id ex par te

report related to the Grievance committeers two sua sponte

3 4
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t ' 1 '
\--l \-.,

complaints on Wolstencrof t  and Fass. pr ior  thereto,  the
Grievance commit tee had never not i f ied DL,s of  any intent to take
discipr inary steps and had never served her wi th pre-pet i t ion

wri t ten charges or af forded her a pre-pet l t ion hear ingr os 22
N . Y . c . R . R .  S 6 e 1 . 4 ( e )  ( 4 )  a n d  ( f )  r e q u i r e .

130'  DLSt r f  inter i rnrr  suspension-- then extent for  over a
y e a r - - m a d e  t h e  e x i g e n c y  e x c e p t i o n  u n d e r  S 6 9 t _ . 4  ( e )  ( 5 )
inappl  icable .

r '31 .  p r io r  to  the  f r r ing  o f  sa id  ex  par te  Ju ly  8 ,  1992
report '  DLS had suppl ied Mr.  caserra wi th wr i t ten responses
(LL/r9/93 Dism/s 'Judg Mot ion,  Exh. rJfr ,  .Krf  )  denying any $rrong_
doing by her and direct ing his at tent ion to her two Art icre 7g
p r o c e e d i n g  a g a i n s t  J u s t i c e  C o l a b e l l a  ( A . D .  # O l O 9 3 ,  A . D .  # g Z _
03248) '  wherein he docurnented the unlawful  nature of  Just ice
corabe l la 's  conduct  and tha t  h is  dec is ions  knowingry  fa ls i f ied
the fact  concerning her

J"32 '  By  order  da ted  Jury  3 r ,  Lggz  ( "D-12t , ; ,  the  second
Department,  denied, wi thout reasons and wlth imposi t lon of
f f c o s t s r r ,  D L S r  J u n e  1 6 ,  1 , g g 2  n o t l o n  t o  v a c a t e  t h e  , . f u n e  r 4 ,  1 9 9 1
suspension order  based on Russakof f .  r t  a lso denred a l r  o ther
re l ie f ,  incruding DLs I  request  for  leave to  appear  to  the cour t
o f  A p p e a l s .

r '33 '  By Not ice of  Appear  dated septernber  3,  Lgg2,  DLs
sought  to  appeal  as of  r ight  to  the Cour t  o f  Appeals .  Such
appeal  was based upon the second Depar tmentrs  deniar  o f  her
const i tu t ionar  r ight  to  equal  protect ion to  that  a f forded to  Mr.
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Russakof f  and the unconst i tu t ional i ty  o f inter im suspension
orde rs  w i thou t  hea r ings .

134  '  A t though  DLs  demons t ra ted  tha t  he r  r i n te r imr l

suspenslon was in al l  respect a fort lorl  to that ln &ggalce.fr,
the cour t  o f  Appeal  ,  by order  dated November 18,  r -99r-  (Mo.  No.
L2o '  D  99 ) ,  d i sm issed ,  f o r  raek  o f  f i na l i t y ,  he r  appear  as  o f
r i gh t .

r .35.  By three separate orders dated November L2,  Lggz,
the second Depar tment :  (a)  ( , 'D-13,r ;  sua soonte,  amended i t  Juty
31 '  L992  o rde r  deny ing  vaca tu r  o f  t he  June  L4 ,  1991  , i n te r im ,

suspension order to irnpose maximun statutory costs against DLs
fo r  hav ing  made  sa id  mo t ion r  (b )  (nD-15 r r )  au tho r i zed  d i sc ip r i na ry
proceeding based on the Gr ievance commit teets  gx nar te Jury g,

L992 repor t - -as to  which DLs onry then became awarei  and (c)  ( , ,D-
L4 ' r )  by  r rDec i s ion  and  o rde r  on  App l i ca t i on r ,  den ied  DLs r  mo t ion
fo r  d i scove ry  and  fo r  i nves t l ga t l on  o f  Mr .  case l ra rs  une th i ca l
conduct and granted the Grievance comnittee leave rto resubmit
the chargesr f  o f  the June 26,  Lggz supprementa l  pet i t ion,  a f ter
grant ing DLsr  Ju ly  3,  Lgg2 mot ion to  s t r ike same and to vacate
the  Apr i l  1 ,  Lggz  . rde r  wh ich  had  au tho r i zed  i t .

L36 .  The  Second  Depar tmen t , s  November  L2 ,  LggZ  Orde r
author iz ing a pet i t ion based on the ex par te Ju ly  I ,  Lgg2 repor t
( ,D -15 r )  f a i l ed  to  a r l ege  tha t  t he  Gr ievance  comn i t t ee  had
conp l i ed  w i th  p re -pe t i t i on  j u r i sd i c t i ona l  p re requ is i t es ,  se t
f o r t h  i n  2 2  N ' y ' c . R . R .  s 6 9 1 . 4  ( e )  ( 4 ) ,  ( f  ) ,  a n d  ( h )  o f  n o t i c e ,
wr i t ten charges,  a  hear ing,  and f ind ing based on ev ident iary
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proof or that i t .  was proceeding under the exigency provision of

S 5 e 1 . a ( e )  ( s ) .

L37.  Thereaf ter ,  by ret ter  dated December 4,  Lgg2

(Forder  I tD-17rr r  Doc.  3 ,  gxh.  "Ar , ) ,  DLs comnunicated d i rect ry  wi th

the chairman of the Grievance cornrnittee, protesting the Grievance

commit teers v iorat ion of  her  due process r ights  by fa i r ing to

compry  w i th  the  p re -pe t i t i on  regu l remen ts  o f  22  N .y .e .R .R .  s691 .4

and stated that ,  by v i r tue of  her  r r in ter imr suspension,  there

could be no claim of exigency and threat to the public interest

under  22  N .Y .c .R .R .  s69 r - .4  ( f  )  .  DLS fu r the r  re i - t e ra ted  tha t  she

had never had any hearing as to her al leged ttfai lure to cornplyrr,

for which she was purport,edry suspended nearry a year and a haLf

earl ier. said Letter to the chairrnan of the Grievance cornni-ttee

hras folrowed by severar more on the subject requesting an

immediate hear ing on her  I t in ter imrr  suspension (Folder  rD-17r ,

D o c .  3 ,  E x h .  l l B l l  
,  l t D l l  

,  , r 5 ' l t ) .

138. on December 14, 1992, DLs rnoved to reargue and

renew the second Departmentr November L2, Lg92 sua sponte order

( t tD-15tt1,  detai l ing that  her r ight  to vacatur of  her r inter i rnr l

suspension order lras in all respect a fortiori to that of Mr.

Russako f f  (Fo lde r  nD-17 r ,  Doc .  1 ) .

r -39-  By ex par te repor t  dated December L7,  Lgg2,  Mr.

case r la  commun ica ted  w i th  the  second  Depar tmen t .  upon

information and berief, said communication purported to be the

resubmiss ion of  the three charge of  the June 26,  Lggz

supplernental Petit ion and the Apri l  g, lgg2 supplemental petit ion

--'.\
\
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I

before i t ,  authorized by the second Departmentrs November L2,
L992 r tDecis ion and Order  on Appl icat ion i l  ( , ,D_14, , ; .  pr ior
thereto, the Grievance committee had never sernred DLs with pre_
petit lon wrrtten charges or afforded her a pre_petit ion hearing,
a s  2 2  N . y . c . R . R .  s 5 e t . 4  ( e )  ( 4 )  a n d  ( f )  r e q u i r e .

r-40. DLSr rr interirnr suspension__then extent for over a
year  and a hal f - - rnade the ex lgency except ion under  22 N.y.c .R.R.
S  5 9 L .  4  ( e )  ( 5 )  i n a p p l i c a b l _ e .

141 .  on  January  2g ,  1993 ,  a  pe t i t i on  aga ins t  DLS was
signed by the cha j-rnan of the Grievance cornrnittee (tL/Lg/93
Disn/S . Judg Motion, Exh . ,  Drr ) .  said petit ion , mad.e entirery
rrupon inforrnation and berief r,  did not alrege that i t  hras based
on a Gr ievance conni t teers reconmendat ion for  prosecut ion,  but ,
rather, on the second Departrnentrs November L2, Lggz order (,,D_
14rr) authorizing the Grievance conrnittee to commence a proceeding
against DLs based on act al legedly set forth in the Grievance
cornmi t teets  ex par te Ju ly  g,  Lggz repor t  (LL/LI /93 Dism/s.Judg

Mot ion ,  1 ! [12 ,  19 ,  ZL -2 ) .

L42.  The f ive charge compr is ing the January 28,  1993
Pet i t ion against  DLS (LL/Lg/g3 Disrn/s .Judg Mot ion,  Exh.  ,Dr)  were
based entirery on the Grievance committeefs own sua sponte
compraints relating to the worstencroft and Fass matters before
Just ice coraber la  (LL/Lg/g3 Disn/s  .  Judg Mot ion,  Exh.  rJ ,  ,  , ,K, , )  .

r -43.  sa id January 28,  r .993 pet i t ion used the same
docke t  number ,  A .D .  #90 -oo3 i -5 ,  as  had  been  ass igned  to  the
cornpletely separate and unrerated February 6, 1990 petit ion

3 8
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(L l / 19 /93  D is rn /S .Judg  Mo t ion ,  Exh .  ng r )  .

L44.  The Gr ievance Cornmi t tee fa i led to  personal ly

der iver  the January 28,  i .993 pet i t ion in  accordance wi th

JudicLary Law s9o(6) .  rnstead,  i t  sent  a  process server

disguised as a ,pizza deriverymanr, who, when informed that no

pizza had been ordered by DLs, returned the forrowing day--a

saturday--and }eft the January 28, 1993 petit ion stuck in the

handle of  the f ront  door  of  her  home (Forder  r rD- tgr ,  Doc.  1 ,  DLS

Aff  .  !114-s)  .

r -45.  on February 22,  1993,  DLS moved to vacate the

January 28,  1993 Pet i t ion based on lack of  personal  jur isd ic t ion

( F o l d e r  r r D - L 8 r r r  D o c .  f . ) .

t46.  Upon in format ion and bel ie f ,  in  1ate

L993, the second Department communlcated ex parte with

Garfunt, directing hirn to proceed with the February

Pet i t ion (Ar t ic le  7Bt  7/z /93 cross-Mot ion,  Exh.  'c r ,  p .

20)  .

February

Referee

6 ,  L 9 g 0

4 ,  I n .

L47. rrnmediatery thereafter, DLs sought to disguarify

Mr.  caser la  f rom prosecut ion of  the February 6,  1990 pet i t ion

based on her on-going cornplaints of prosecutorial misconduct by

him and the fact that he would be an essential witness to her

af f innat ive defenses.  By ret ter  dated March 15,  r -993 (Ar t ic re

782  7 /2 /93  Cross -Mo t ion ,  Exh .  ,E - l r r ,  r tE -3 t r ) ,  DLS pu t  Mr .  case l l a

on notice that he would be called upon to testi fy on the subject

of  the fa lse cra in in  h is  January 25,  1991 order  to  show cause

for  her  suspensi -on (at  f l14) ,  to  wi t ,  that  the February 6,  r -990

3 9
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petl-t ion was "an underlying discipl inary proceedingr to his
suspension appl icat ion.

r -48.  By supplementa1 Af f idav i t ,  dated March g,  1993,

ln further support of her December 14, L993 notion to reargue and
renew the second Departmentrs November L2, 1993 sua sponte order
imposing maximum cost upon her for moving for vacatur based on
Russakof f  ( t tD-13r 'y ,  DLs documentar i ty  showed,  by compar ison of

her rr interimrr suspension order with those of 20 other attorney

lnterlnly upended by the seeond Department, that he had been

treated in a disparate and discrirninatory manner in that her

suspension was unprecedented and that each of said attorneys had

recelved a heari-ng, unress waived, and a f inar order for

appe l l a te  rev iew  (Fo lde r  i lD -17 r r r  Doc .  4 ,  pp .  1_4 )  .

L49.  By t tDecis ion & order  on Appl icat ionrr  dated March

L7 '  1993 (Folder  rD-r .6r )  r  the second Depar tment  purpor ted to

acted upon the Grievance conmitteers ex parte December L7, Lggz

report--as to which DLs had no knowledge prior thereto__and

authorized the Grievance committee to bring a proceeding based on
rrthree addit ional al legation of professional misconduct set forth

ln  the supprenentar  pet i t lon dated June 26,  rggzn.

l -5o.  The second Depar tmentrs  March L7,  1993 order  ( , ,D_

16") did not al lege compliance by the Grievance connittee with

p r e - p e t i t i o n  r e q u i r e r n e n t s ,  s e t  f o r t h  . i n  2 2  N .  y .  c . R . R .

s 6 9 1 . 4 ( e )  ( 4 ) ,  ( f ) ,  a n d  ( h )  o f  n o t i c e ,  w r i t t e n  c h a r g , e s ,  a  h e a r i n g , ,

and f indings based on evidentiary proof or that i t  was proceeding

under  the  ex igency  p rov i s ion  o f  S69 j . . 4 (e )  (5 ) .
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15r- .  on March 30,  r -993,  the Gr i .evance commit tee served

the supprementa l  pet i t ion dated March 25,  1993 (LL/ r ,g /g3

Disn/s .Judg Mot ion,  Exh.  r tBt t )  ,  w i thout  comply ing wi th  the
personal  de l ivery regui rement  of  . Iud ic iary  Law,  S90(6) .  fnstead,

the supplemental Petit ion was left in the rnailbox at DLSr home.

rs2 -  The March 25,  r -993 supprernenta l  pet i t ion,  s igned

by the Grievance comrnitteers chairnan (LL/rg/93 Disn/s.Judg

Ittot ion, Exh. rBr) did not arrege that i t  $ras based upon a

committee report authorizing the charges set forth therein.

153.  on Apr i l  B,  r -993,  in  a te lephone conference wi th

Referee Galfunt and Mr. caserra, who were then proceeding on the

February 6, r-990 petit ionr ds directed by the second Department,

Referee Garfunt, tord DLS that he would not rure on her
jur isd ic t ionar  ob ject ions to  the February 6,  1990 pet i t ion

(Ar t ic le  78 pet i t ion,  f l  ELEVENTH z 7/2/93 Cross-Mot ionr  pp .  26_7)  .

1-54.  By not ion dated Apr i l  L4,  1993,  DLS moved for

vacatur  o f  the March 2s,  j -993 supprementa l  pet i t ion for  lack of
j u r i sd i c t i on  (Fo lde r  ,D - lg r ,  Doc .  i .  ( 3 /2s /93  supp .  pe t i t i on )  ) .

r -55.  By Order  dated Apr i r  22r-  Lgg3 (Folder  ,D-18r ' )  r
the seeond Department denied, with rnaxinun costs against her,
DLS I reargument/renewar motion of i ts November 12, rgg2 sua
sponte order which imposed maximum cot upon her for moving for

vacatur  o f  her  I t in ter i rnr  suspension under  Russakof f  ( , ,D-13, ,1 .

The second Department descrj-bed her mot j-on a rduplicative and

frivolousrr--notvti thstanding the record showed her suspension to
be in  aI I  respect  a  for t ior i  to  Russakof f rs ,  vacated by the cour t

t
I
5

I
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of Appeals almost a year earl j-er, and the facts set forth in DTSI
March I  1-993 suppr-ementa l  Af  f  idav i t  (Forder  ,D-17r ' ,  Doc.  L ,  pp.
1-4) ,  compar ing her  suspension wi th  that  o f  20 0ther  rawyer
interirnly-upended by the second Departnent, had never been
previously presented

156 '  on  Apr i l  28 ,  1993 ,  f o l row ing  Re fe ree  Gar fun t r s
contLnued refusar  to  rure on DLsr  jur isd ic t ionar  ob j€ct ions to
the February 6' l-990 Petit ion at the prel ininary conference
thereon (Ar t ic le  ?B:  7/2/g3 cross-Mot ion,  pp.  z7-3o) ,  DLS served
an Ar t icre 78 proceeding addressed to that  pet i t ion,  ent i t red

Judic iar  Distr ict .  said proceeding was based upon the rack of
compl iance with requis i te jur isdict ional  pre-pet i t ion procedures

u n d e r  2 2  N - y . c . R . R .  S 6 9 r . . +  ( e )  ( a )  a n d  ( f )  a s  t o  p r e - p e t i t i o n

written charges and a hearing.

'  Ls7. DLS' Art icre 78 pet i t ion incruded, a part  of  i ts
requested rer ief ,  t ransfer to another judic ia l  department.

159. Thereafter,  the Attorney Generalr  oD behal f  of
the above-named respondent rnoved for disrnissal. rn such
disrnissal motion, the Attorngy Generar conceded that the pre_
pet i t ion  requ i rement  o f  22  N.y .c .R.R.  s69r - .4  had no t  been
cornplied with, but falsery argued that compriance was not
required because the ex parte July 31, r-9g9 report, underrying

4 2
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the December 14,  19g9 Order  d i rect ing prosecut ion,  , r impl lc i t ly ,

re l i ed  upon  the  ex igency  excep t i on  under  S69 l_ .a (e ) (5 )  (A r t i c l e
78:  5 /L3/93 Af f .  o f  Ass is tant  At torney Generar  surr ivan ,  r ,L2) .

159. The Assistant Attorney-Generar who nade such
disrnissal motion did not purport that he had personar knowledge
of  the Gr ievance cornmi t teers ex par te Jury 3r ,  lggg repor t  about
which he was making his aforesaid factual statement and did not
suppor t  h is  af f i rmat ion wi th  any af f idav i t  f rom his  cr ients ,  who
did have such personal knowledge. Nor  d id  he c la im to be
familiar with the two cornplaint encompassed by the February 6,
1990 pe t i t ion  (Ar t i c re  782 7 /2 /g3  c ross-Mot ion ,  t r t  r ,29 ;  7 /1 ,g /g3
DLs Aff  in Further support ,  J[22, 7/rg/g3 Memo of Law, pt  r r r ) .

160. The Assistant Attorney-Generar further opposed
transfer (at  !115) and farsery asserted, wi thout evident iary
support or affidavit by a party with personal knowredge, that
DLsr Jur isdict ional-  object ion courd be adequatery addressed in
the under ly ing proceeding (at  ! [1L) .

r -6 r - .  on  May 24 ,  r -993,  wh i re  DLsr  Ar t i c re  78  proceed ing
against the second Department was pending- against it, the second
Department denied, in one order and without reasons ( , ,D_18,,1,
DLSr two separate motions to vacate the January 29, 1993 petit ion
and March 25, r-993 pet i t ion for  rack of  personar jur isdict ion
(Fo lde r  f f  D -18 r ,  Doc .  1  ( I / 28 /g3 )  t  Doc  j .  ( 3 /25 /93 ) , )  .

162.  By mot ion dated June L4 ,  r -993 (Forder  ,D-19rr  
r

Doc. 1) , DLs moved to reargue and renert, said May 24, 1993 order
based, inter aria, upon the second Departrnentrs disregard for
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2 4 3

)



black-Ietter law of Judiciary Law

service and upon i l the appearance

adjudicating DLSr motion whlle i t

.

S90(6) regarding personal

of irnpropri€ty,r of its

etas being sued by her in

r -63.  By Order  to  show cause,  dated Ju ly  2,  1993,  DLS
cross-moved in her Art icle 7g proceeding for leave to amend or
supplenent her ZB petit ion:

rso as to  p lead .a  pat tern and course ofharassing and abusive tonduct by Respona"nt=,
act ing wi thout  or  in  excess of  j " t i ia i " i ior r ,
a s  r e f l e c t e d  b y  t h e  M a r c f ,  2 5 ,  i g g g
supprementar peticion and the .ranuary 

-1",

r -993 pet i t ion and arr  acts  in  prose6ut ion
thereof  r  dS weI I  as the May 8,  l_990 and
January 25, l-99L motion rnade by Respondent
caserr-a result ing in the interirn or-der of
s u s p e n s i o n  d a t e d  J u n e  ! 4  ,  1 9 9 L .  , r  0 gproceeding:  !15 of  7  /2 /93 Not ice of  Cross_
Mot ion)

' 
r-64. As part, of that cross-Motion, DLs refuted and

documented as fa lse Assis tant  At torney Genera l  su l r ivan 's  c la im

that  the ex par te Jury 31,  1989 repor t  r r impl ic i t ry  re l iedr  upon

the ex igency except ion (78 proceeding:  7 /2/g3 cross-Mot ion,  ! [ ! [33-
471 and sought discovery thereof, ds well as of the ex parte July

8,  1992 repor t  under ly ing the January 28,  L993 pet i t ion and the

ex nar te December 17,  rggz repor t  underry ing the March L7,  r_993

supprernentar Petit ion--both of which were rendered after DLS sras

arready suspended,  thereby rnak ing unavai rable any cra in of
t tex igency"  as to  the rat ter  two pet i t ions (78 proceeding:  7 /2/g3

Cross-Mot ion,  f l ! [4  9-52)  .

165. DLS further showed that there

the underlying discipl inary proceedings and
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I

Departrnent and Referee Garfunt, were refusing to address her

Jur isdict ional  charrenge to the February 6,  r -990 pet i t ion (7g
Proceeding: 7/2/93 Cross-Mot ion,  nn22, 53_61).  fn support
thereof,  she annexed the ful l  t ranscr ipt  of  the Apr i r  1993
conferences before Referee Galfunt (as Exhibit rrer and rDr) and,
spec l f i ca l l y ,  c i ted  the  second Depar t rnent rs  p r io r  den ia l ,
w i thout  reasons  ( "D-14r r1 ,  o f  her  ju r i sd ic t ionar  char renge to  the
February 6,  i -990 pet l t ion,  encompassed in her June rB, rgg2
motLon to disnr iss (Folder rrD-14n, Doc. 1) .

.  L66'  DLSr cross-Mot ion detai led that al l  of  the seeond
Departnentrs Orders under A.D. #90-003L5, when compared to the
record, rrevidence a pattern of disregard for black-Ietter law and
s t a n d a r d s  o f  a d j u d i c a t i o n - - p a r t i c u l a r r y  a s  t o  t h r e s h o r d
jur isdict ionar issuesr '  (at  n22') .  Among the Second Departmentsl

orders highr ighted in that  respect was the June L4, 1991
rrinterimrt suspension order, the orders thereafter denying vacatur
(at  t r14-5,  23) and the demonstrabry fa lse Apr i l  r ,  Lgg2 orders
(at  ! t19).  The Attorney General  d id not deny same.

L67. DLs I cross-Motion, which arso sought summary

Judgment, lras unchalrenged by the Attorney Generar (7/r2/g3 Merno
in opposition of Assistant Attorney General caroryn orson), who
did not deny DLsr slvorn statements as to the facts underlying the
Grievance conmit teers ex parte Jury 31, i_989 report  (7/2/g3
Cross-Mot ion,  f l f l33-52)  .

l_69.  The At torney Genera l ,

S90(10 ) ,  opposed  any  d i sc losu re  o f  t he  ex

c i t ing Judic iary  Law

parte reports on which

4 5

245



I

the February 6,  1990 pet i t ion and other  d isc ip l inary pet i t ions

purpor ted to  rest  (7 / r2/g3 Memo, at  pp.  5-6) .  wi thout  any regar
authority, the Attorney Generar argued in opposit ion to transfer
and contended that, presiding Justice Mangano hras himself not
disquarif ied from adjudicating the Art icre 7g proceeding which
named h i rn as the f i rs t  respondent  (7 /L2/g3 Merno,  a t  p .  4) .

r -69.  on september 7,  r -993,  whi le  sassower v .  Mangano,
et ar. was pending before the second Department, DLs appeared at
public hearing before the New york state senate Judiciary
committee in Arbany and gave testirnony as Director of the Ninth
Judicial comrnittee, in opposit ion to Governor cuomors nomination
to the court of Appear of Justice Howard Levine. such opposit ion

rested on Just ice Leviners par t ic ipat ion on the panel  o f  the
Apper la te Div is ion,  Thi rd Depar tment ,  whose af f i rmance of
d ismissar  in  cast racan v.  corav i ta ,  contravened contro l r ing raw,
the transcending pubric interest, and disregarded the factuar
record. rn support thereof, DLS provided the senate Judiciary

Connittee with the ful l  record in .

r7o.  .DLS fur ther  test i f ied that  in  a case such as
castraean,  where the legar i ty  and const i tu t ional i ty  o f  jud ic ia l

cross-endorsement was the central issue, the Appellate Division,

Third Departrnent panel was obriged to discrose--but had not--that

three of i t  f ive members had thenserves been cross-endorsed when
they  ran  fo r  t he i r  j ud i c ia l  o f f i ces .

L7t. DLS further argued that

of Justice Levine to the Court of Appeal

the Governor f  s  nominat ion

could properly be viewed
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by the public as a porit ical "pay back'r by Governor cuomo for
his having protected the party readers and their corrupt judge_
trading Deal which challenged.

L72' Two weeks later, the second Department, by
Decis ion,  order  & Judgment  dated september 20,  1993 (Exhib i t  rA,

to  L/24/94 Jur .  s tmt) ,  granted the d ismissar  mot ion of  i t  o$rn
attorney, the Attorney General, and disnissed sassower v.
Mangano.  et  a l .  ron the mer i tsr ,  s ta t ing that  , ,pet i - t ioner  r
jurisdict ' iona] charrenge can be addressed in the underlying
disciprinary proceedingrr. The second Department knew, based on
the record before i t  and its own personar knowledge, that such
statement  was fa lse

173. The second Departnent denied DLsr request for
recusar  and t ransfer ,  wi thout  any f ind ings on that  issue,  and
further denied ar1 rerief requested by her cross-Motion

t74.  The second Depar tnentrs  d ismissar  of  gassowerJ-

Mangano.  et  ar .  was by a f ive- judge panel ,  three of  whom had
par t ic ipated in  every Order  under  A.D.  #SO_ool t5 ,  which her
Art icre 7B proceeding had ought to have reviewed and an
addit ionar judge who had part icipated in nore than half of the
chalrenged orders. i lustice Manqano did not part icipate on the
paneL  (Ju r .  S tn t ,  ! 16 ) .

I7S.  On the sane day as i t  d isrn issed

I{angrano, et al. ,  the second Department--this t irne
Mangano pres id ing--denied,  

@ (Folder

June L4, r-993 motion for reargurnent/renewal 0f i ts

Sassower v.

with Justice

r r D - L 9 t r )  
r  D L S t

M a y  2 4 ,  l _ 9 9 3

4 7

2 4 7



I

Order  ( "D-Lgtr1 for  vacatur  o f

March 25,  t_993 Supplementa l

jur isd ic t ion.

the January 29,  1993 pet i t ion and

Pet i t ion for  Lack of  personal

L76-  The fo l rowing week,  on september 27,  1990,  DLs
sras directed to proceed with three days of hearings on the
February 6, 1990 petit ion, in the absence of her attorney of
record thereon,  E l i  V ig l iano,  Esg.

, 
L77 '  Notwithstanding the second Departmentrs september

2o,  1993 Judgrnent  in  sassower v .  Manqano.  et  a l .  s ta ted that  DLs

could ra ise her  jur isd ic t ionaL object ions in  f r the underry ing

disc ip l inary proceediDgt t ,  Referee Gal funt  re fused to permi t  her

to prove there was no jurisdict ion at the hearings herd on the

February 6,  L99o pet i t ion and ar lowed Mr.  caserra to  proceed

without proving the jurisdict ional arlegations of the February 6,

L99 Pet i t ion--which DLs '  March 8,  1990 Ver i f ied Ansqrer  had p laced

in  i ssue  (L l / L9 /93  D is rn /S .Judg  Mo t ion ,  Exh .  nUr ) .

r -78.  At  the aforesaid hear ings on the February 6,  1990

Pet i t ion,  Referee Gal funt  and Mr.  casel la  refused to permi t  any

proof  by DLs on the subject  o f  her  June L4,  1gg1 r in ter imr l

suspension.  Referee Garfunt  re fused to requi re Mr.  casel ra to

substantiate his prior representations to him, the second

Department, and the court of Appeals that the February 6, 1990

Pet i t ion was r tunderry ingrr  h is  appl icat ion for  her  suspension.

L79.  on November L9,  r -993,  pursuant  to  the second

Departmentrs  s tated basis  for  d ismiss ing

ar . ,  DLs noved r r in  the underry ing d isc ip l inary proceeding, ,  for
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dismissal/summary judgment of the three discipl inary petit ions
aga ins t  he r ,  da ted  Februa ry  6 ,1ggo ,  January  28 ,  r . 993 ,  and  March
25,  1gg3;  for  d iscovery of  the Gr ievance commit teers ex 'par te
repor ts ,  dated Jury 31,  L989,  Jury g,  Lggz,  and Decenber  17,
L992i and for appointrnent of a speciar referee to investigate and
report as to DLs I complaint of prosecutorial and judiciar
misconduct in connection with arr. of the discrpl inary proceedings
against  her .

r -90.  DLSr November 1g,  1gg3 d isn issal /summary judgnent
mot ion arso sought  t ransfer  to  another  jud ic ia t  depar tment ,
estabr ish ing,  by a metrcu lous ev ident iary  presentat ion,  the
second Departmentrs knowledge that the disciprinary proceedings
i t  was author iz ing against  DLs ! tere jur isd ic t ional ly  vo id,
f a c t u a l l y  b a s e l e s s ,  a n d  r e s t e d  o n  f a r s e  a n d  p e r j u r i o u s
representat ions of  Mr.  Casel1a.

r.gr-. Mr. casella faired to oppose DLs , November 19 ,
1993 mot ion wi th  any probat ive ev idence and fa i red to  prov ide
any  l ega r  au tho r i t y  t o  sus ta in  the  j u r i sd i c t i ona r ry -vo id

discipl inary proceedings he had commenced against DLs without
conpr iance wi th  pre-pet i t ion requi rernents of  22 N.y.c .R.R.
S 6 9 L . 4  ( e ) ,  ( f ) ,  a n d  ( h )  o f  n o t i c e ,  w r i t t e n  c h a r g , e s ,  a  h e a r i n g ,
and f ind ings based on ev ident iary  proof

L82' on December 15, rgg4, DLS appeared in Albany at
public hearing of the New York state senate Judiciary conmj-ttee,
and,  as Di rector  o f  the center  for  Judic ia l  Accountabi l i ty ,
test i f ied in  opposi t ion to  Governor  cuomors norn inat ion of  Just ice

=<\' l
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earmen Ciparick to the Court, of Appeals.

193 .  DLSr  a fo resa id  oppos i t i on  was  based ,  i n te r  a r i a ,
on Justice ci-parick's inaction as a member of the New york state
commission on Judiciar conduct in the face of documented

complaints about the three-year Dear, the violation of the
Erection Law at the Judiciar Norninating conventions of the Ninth
Judic ia l  Dis t r ic t ,  the legal Iy-aberrant  dec is ion of  the Thi rd
Department in castracan v. coravita and of the second Departnent
in  sady v .  l i lurphy,  the f raudurent ,  pathologica l ,  and cr iminal
conduct of Justice Frednan in the Breslaw case and the seeond
Departmentrs  legal ty  insuppor table and reta l ia tory  June !4,  1991
f t i n te r imr r  suspens ion  Orde r  ( r rD -6 , r1 .  

. ;
194.  As par t  o f  her  opposi t ion,  DLs charrenged as

uncons t i t u t i ona l  t he  comp le te l y  sec re t  p rocess  by  wh ich
nominations to the court of Appeals are made by the covernorr dS
werl as the senate Judiciary committeers fai lure to discharg,e i ts
rradvise and consentrr function in anything more than a rrrubber-

stampx manner, based on deals made in advance by the senate
leadership with the Governor.

185.  on January 3,  Lgg ' ,  DLs f i red a Not ice of  Appea1
to the court of Appeals from the second Departmentrs order and
Judgrment ,  dated septenber  20,  r -993,  d ismiss ing sassohrer  %
Mangano.  et  a l .

: - ,

L86 ,  On  January  g ,

made personally avrare of the

which the At torney Genera l rs

L994, Attorney General Koppell hras

dishonest and fraudulent manner in

of f ice had defended i ts  c l ients  in

5 o
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, most

i ts judic ia l  c l ients to adjudicate

conduct in the Article proceedl-ng.

particularly, its permitting

the legality of their own

187. on ,ranuary 10, rgg4, the second Department
refused to grant a stay of further hearings on discipl inary
proceedings on the February 6, r.990 petit ion pending the outcome
of  the Ar t ic r .e  78 appeal  and d isposi t ion of  DLs,  November !9 ,
1993 d isrn issal /surnmary judgrnent  mot ion,  sub jud ice before i t .  A
further hearing then took place on the February 6, r-990 petit ion

before Referee Garfunt on January 1r, Lgg', dt which t irne the
Referee and Mr. caserra again brocked presentment of the
jur isd ic t ionar  issues and d isregarded 'DLSr 

fundamenta l  due
process rlghts.

,  188.  on January 24,  rgg4,  DLs f i led her  Jur isd lc t ionaL

Statement to the Court of Appeals in .
sa id Jur isd ic t ional  s tatement  deta i led the second Depar tmentrs

fraudurent and criminar conduct, the substantial constitut ionar

issues created by the seeond Departrnentrs fai lure to recuse
i tse l f ,  and the unconst i tu t ionar i ty  o f  open-ended in ter in

suspension orders and of  the d isc ipr inary mechanisn.

189.  By le t te i  dated February 3,  rgg4 (supp.  Exh. . .z t l

to  3/14/94 schwartz  I t r ) ,  DLs f i red a formar.  compraint  wi th
Attorney GeneraL Kopperl regarding the fraudurent representation

his off ice had to provided to the respondents in fusower %
Mangano,  et  ar  -  ,  which resul ted in  the september 20,  r -993
Judgment  of  Disrn issar  (Exhib i t  r rAr f  to  L/24/94 Jur .  s tn t )  .  

.  
rn
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Fr

support thereof and her al legations

judicial cl ients hrere using their

re ta l ia tory  purposesr ,  DLS reguested

o f  t h e  f i l e  u n d e r  A . D .  # g o - 0 0 3 1 _ 5 r ,

for  sa id purpose.

that  the At torney Genera l rs

of f ices r for  u l ter ior  and
rran i.ndependent examlnation

waiv ing a l l  conf ident ia l i ty

r-90. The foll0wing day, DLs received a copy of the
second Departrnent r order dated January 28, rgg4 (Supp. Exh. ,3rl
to 3/L4/94 schwartz l t r ) ,  denying, wi thout reasons, her Novenber
L9, 1993 disrnissal/sumnary judgrnent motion in the ,,underrying

discipr inary proceedingr and threatening her wi th cr in inar
contempt should she nake further rnotions without prior judicial
approval

191. By let ter  dated and hand-der ivered on February 6,
L994 (supp. Exh . tt 4rr to 3/L4/g4 schwartz rtr) , DLs notif ied
Attorney Generar Kopperr  that  h is judic iar  cr ientsr  January 28,
L994 order !,/as further proof that there was no remedy in the
ffunderlying disciplinary proceedingr and that the September 2O,
1993 disrnissar of  sassower v.  Mangano, et  ar .  based thereon ,was

and is an outright l ie'. rn support - thereof, DLs supplied
Attorney Generar-' Kopperr with a furr set of papers in the
Novernber J-9, r-993 dismissar/summary judgrment motion.

L92. Nonetheless,  by let ter  to the court  of  Appeals
dated February 11, i,gg4, Attorney Generar Koppelr perrnitted
Assistant Attorney Generar John sull ivan to fi le in the court of
Appeals opposition to DLs I Jurisdictlonar statement, repeating
the misrepresentations he had made to the second Department__
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already documented by DLS to be farse and legarly insupportabre.

l_93.  Thereaf ter ,  by le t ter  dated February 22,  Lgg4
(supp.  Exh.  '5 '  to  3/L4/g4 schwartz  r t r ) ,  DLs appr ised At torney
Generar Koppelr that Assistant Attorney Generar suLrivan had
admit ted to  her  that  he had never  read the f i les under  A.D.  #go_
0 0 3  L 5

Lg4'  On March 8,  J 'gg4 (Supp.  Exh -  ,7r r  to  3/L4/g4 Jur .
s tnn t ) ,  f o l row ing  A t to rney  Genera l  Kopper i l s  f a i l u re  to
requis i t ion the d isc ip l inary f i les under  A.D.  #90_OOO3l_5 f rorn h is
c l ients ,  DLs hand-del ivered a dupr icate set  o f  the f i les under
A'D'  #90-003L5,  organized and indexed so as to  permi t  h im to
readi ly  substant ia te ! [7  of  DLS I  Jur isd ic t ional  s tatement ,  to  wi t ,
that  a l l  o f  the Second Depar tmentrs  Order  under  A.D.  #90_00315
r f in  addi t ion to  being jur isd ic t ionarry  vo id,  are otherwise
f a c t u a l l y  b a s e l e s s ,  a s  t h e  r e c o r d  u n d e r  A .  D .  # 9 0 _ 0 0 3 1 5
unequivocally shor^lsr .

195 '  on  March  !4 ,  rgg4 ,  DLSr  counse l ,  Evan  schwar t z ,
Esq. '  f i led a retter with the court of Appeals in further support,
of i ts jur isdict ion over . Sa id
retter described the second Departrnent as using its disciplinary
power to retal iate against  a judic iar  whistre-blower and stated
that the conf ident ia l i ty  of  Judic iary Law S9O (r .0)  $/as being
rnisused by it and the Grievance committee to disguise the lack of
jur isdict ion and rrprobabre causer for  d iscipr inary proceedings
they had continued to generate against her--even after her
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t

euspension. L96,  Mr.  Schwartzr  March L4,  l rgg4 le t ter
arso apprised the court of Appears of the cornpricity of the
Attorney cenerar with the crirninar. conduct of his clients. rn
support  thereof,  Mf.  schwartz c l ted (at  p.13) speci f ic  record
references, establishing the fraudulent nature of the Attorney
Generarts subnission to the second Department,  which i t  had
resubmitted to the court of Appeals. Additionarry, Mr. schwartz
annexed seven retters of DLsr correspondence with the Attorney
Generar, remlnding him of his duty to correct the record before
the Court of Appeals.

J-97 ' Thereafter, despite written communications to
Attorney General Koppelr inquiring as to the status of his review
of  the  f i res  under  A .D.  #90-oo3r -5  (Exh ib i ts  *M, r - ro , r  to  7 /17 /g4
reargument), the Attorney General failed to review the fi les and
ar lowed his of f icets cr in inarry fa lse and fraudulent submission
to the Court  of  Appeals to stand. .

L98.  By  Order  da ted  May L2 ,  r .994 (Exh ib i t  , r ,  to
7/19/94 reargument) ,  the court  of  Appeal  d isrnissed DLs, appear
taken from the second Departmentrs dismissal  of  the Art ic le 7g
proceeding upon the ground that no substantiar constitutional
questi.on is directly involved. r It made no comment as to any of
the fraudulent conduct she had documented, ej_ther as it rerated
to the Attorney Generar or the second Departrnentrs adJudieat ion
of the Art ic le 7B proceeding against  i tsel f .

r-99. By letter to Attorney Generar Kopperr, dated June
9, L994 (Exhibi t  rp '  to z/Lg/g4 reargument) ,  DLs requested that

5 4
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the Attorney

Appeal ts  May

precedentr r :

Genera] move for reargument of

12, L994 Order-- lest  i t  become

";i;ll3l jjff,iji . ff 
.ffi ?" r-"""'ffi'""s.,";3:

are f ree to  dec ide the i r  own cases and togrant  a  d isrn issar  mot io i -  o f  the i r  ohrnattorney, the Attorney General, ,n"-- i= f; ;to  fashion h is  mot ion on per j . , ry  ina a""J i t .
tandr  fur ther . . . that  there-  s t ia l i  be no r ightto  appel la te rev j -ew of  such pervers ior r . " - - ,

DLs requested the return of the f i les in the event the
Attorney Generar did not rntend to seek reargrument.

200.  By ret ter  dated June 10,  rgg4 (Exhib i t  r rQ, ,  to
7/L9/94 reargument), counser to the Attorney General- returned the
f i les,  s tat ing,  wi thout  e laborat ion,  that  the f i res had been
reviewed, that their posit ion tr is the correct oner, and that nthe

decision of the court of Appears indicates that our argrument

Preval.Ied theretr,

2oL. Examination of the f ires returned by the Attorney
Genera l rs  of f ice showed that  the returned f i res were in  pr is t ine

condit ion--completely uncreased--and seeningly nuntouched by
human handsr .

2o2 '  rn  a terephone car l  thereaf ter  made to counsel
for the Attorney Generar, dt which such fact was discussed,
counsel for the Attorney General adnitted that neither he nor
Attorney General Kopperr had reviewed the f ires.

203.  A June 17 ,  Lg94 ret ter  to  counser  for  the
Attorney Genera] (Exhibit rrRrr to 7/L9/94 reargument) rnemoriarized

that telephone conversation and the fact that the two docurnents

the Court of

a frdangerous
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missing from the returned f i le:  Mr.  casel lars 5/8/go order to
show eause for DLsr suspension and DLsr cross-Motion thereto__
were themserves sufficient for the Attorney Generar to confirn
t h a t r  d s  f u r r y  d e t a i r e d  i n  D L s  I  N o v e m b e r  L 9 ,  1 9 9 3
disrnissal/sunmary judgnnent notion (at t30) --also sti l l  in the
Attorney Generalrs possession, the october Lg, r-ggo order ( , ,D-2, ,1
direct lng DLs medlcaL examlnat ion vras , faciar ly erroneous in at
least  seven mater ia l  respectsn.

204.  counse l  to  the  At to rney  Generar  d id  no t
controvert the aforesaid June !7, Lgg4 letter or other:wise
respond to i t ,  except by returning-- in s in i rarry pr i_st ine,
rruntouched by human handrr condltion Mr. caselra r s order to show
c a u s e ,  D L s  I  c r o s s - M o t i o n ,  a n d  t h e  N o v e m b e r  L 9 ,  L g g 4
Disnrissal/surnrnary Judgrnent notion, with an unsigned rstickern,,

note reading t,per your requestr.
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