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SUMMARY

7z

the outcome of a disciplinary proceeding, s

.den..‘. until further order of the court, aug;oriise%e;iigﬁ;iseiof ,
Institute and prosecuyte a disciplinary Proceeding against :
spondent, {eferred the matter to a Special Referee and fd?
rected service of the petition within 90 days. )
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attorney from the practice of law 1
y ) pending the outcome of discip);
Proceedings concerning charges that he mishandled clients’ ?utdilssi;zpli‘;lci‘z

at.to:;,ey made no admisgions, and aﬂirmatively denjed any “intentional or
cmlfontm‘ mm;onduct. While that' denjal may not have beep sufficient to
ucia;;rt cd arges ;};(at he had violated DR 9-102, which concerns attorneys’
and record-keeping responsibilities, it did ive rise i
N ; to
to w‘hether resgondentt, violated DR 1-102 (A) (9), ?vhich has gezieﬁ?g f:
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Points of Counse]

suspensions of attorneys pending final disposition of misconduct charges (22
NYCRR 603.4 [e]; 691.4 /1} 8064 [f]; 1022.19 {fD, mor the specific interim
Division, Second Department, in this

suspension order of the Appellate
respondent attorney, provide for a prompt

disciplinary proceeding against :
postsuspension hearing, some action to correct this omission seems war-

ranted.

TOTAL CLIENT-SERVICE LIBRARYE& REFERENCES
By the Publisher's Editorial Staf

AxM Jur 2d, Attorneys at Law, §§ 28, 30, 48, 51, 91.

CLS, Judiciary Law, Appx, Code of Professional Responsi-
bility DR 1-102 (A) (1), (4), (7); DR 9-102; Vol 45, § 603.4 (e);
§691.4 (1) §806.4 (f); § 1022.19 (f).

NY Jur 2d, Attorneys at Law, §§ 19, 22, 24-27, 32.

ANNOTATION REFERENCE

Validity and construction of procedure to temporarily
suspend attorney from practice, or place attorney on
inactive status, pending investigation of, and action upon,
disciplinary charges. 80 ALR4th 138,

' POINTS OF COUNSEL

er for appellant. I Section 691.4 1) (1) of
» Second Department (22 NY CRR), per-
n of an attorney only upon a

“immediately threatening the
tantial admission

Nicholas C. Coop
the Appellate Division
mits the immediate suspensio
finding of guilt of misconduct
public interest” based upon either “a subs

under oath * * * or * * *
(Matter of Padilla, 67 NY2d 440; Matter of Nuey, 61 NY2d

513.) II. Petitioner’s alleged evidence of conversion of clients’
funds was clearly controverted by respondent’s denial that he
f and by petitioner’s failure to prove a neces-

namely venal intent. (Matter of
Altomerianos, 160 AD2d 96; Matter of Goodman, 146 AD2d
78.) III. The Appellate Division, Second Department’s “imme-
diate” suspension rule (22 NYCRR 691.4 /1)), is unconstitu-
tional since it fails to provide for a sufficiently prompt hearing
after imposition of an interim suspension. (Barry v Barchi, 443
US 55.) IV. Since the standard of proof applied by the Appel-
late Division, Second Department, is far less stringent than
the “venal” intent standard applied by the Appellate Division,
First Department, in “conversion” cases, respondent is denied

sary element of conversion,

ST
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other uncontroverted evidence”. ..
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his constitutiona) guarantee of equal Protection of the law. v,
Imposition by the Appellate Divisjon of a suspension rendereq
effective "immediately” and without Prior notice to respon.
dent violates due process of law. VI, Respondent may not be
disciplined for invoking his privilege against self-incrimina.
tion. (Spevack v Klein, 385 US 511)

Robert H Straus for respondent. I. The Appellate DiVision,

AD2d 422; Matter of Detsky, 16 AD24 595; Matter of Rogers,
94 AD2d 121; Matter of Pinello, 100 AD2d 64; Matter ,
Frankel 123 AD2d 468; Matter of Harris, 124 AD2d 126;
Matter of Kirwin, 127 AD2d 264; Matter of Swyer, 143 AD24
462; Matter of Randel 158 NY 216.) 11, Having failed to assert
constitutiona] challenges in the court

e them for the first time on this appeal. (Di Bella y p;

not rais
Bella, 47 NY24 828; Cibro Petroleum Prods. v Chu, 67 NY24 _

806.) III. Appellant has not been deprived of his due process

rights in that he has been afforded the opportunity for a

ing Kennedy, 416 Us

134; Barry 4 Barchi, 443 US 55; Gershenfeld o Justices of

Supreme Ct. of Pa, 641 F Supp 1419; Cleveland Bg. of Educe. y
)

Hal R, Lieberman ang Barbara § Gillers for the Depart-
mental Dzscxphnary Committee for the First Judicia] Depart-
ment, amicus cyrige, The temporary Suspension rule does not
violate due process. (In re Ruffalo, 350 US 544; Matter of
Mitchell 40 NY2d 133; Morrissey y Brewer, 408 US 471;

law pending fina) disposition of charges that he had mishan-
dled clients’ funds. The j i i

Appellate Division order of suspension complied with the
requirementg of Matter of Padilla (67 NY2d 440),
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In the fall of 1989, in response to a client C-orrifaj?lgicial
Grievance Committee for the Second and E,,‘le;endlmg dictal
Districts initiated an ir’;%uixjy inf.o reiiciggeir;t;uéae.g p il
i . e inquiry, :
c'hentfbcaep;ltfaiiccbc;ﬁi{tsrecords fﬁrnlr'ghed by respondent, re'vealoeg
tlonu(;nber of unexplained withdrawals from sev'eraé_ iif; ry
: 1:Junts containing client and estate funds. This dis ey
. ted the Committee to direct respondent to appgar" <
forogse testimony regarding his “apparent conversion
bh.znﬁt:r f,ile?a:i’sning that the Committee intended tot 3521 ;neg
admissions he might make agaiz}st him, respbongitex;n aeﬁi ned
to appear in person and elected mst.eac,i’ to su mlh e
ion in which he “categorically denied th.at he ha  Sngaged
Pon nduct “involving ‘fraud, deceit or misrepresen ?ﬂl. . oF
;?fit‘f regard to any specific questions about }3'15 h;?errl::a%ive
client funds, respondent affirmed t}}at he h_adt :eqf.incrimina-
but to exercise [his] constitutional right agains i
tion.” - - = o
Following the submission of this aﬁ‘irmgtlox}, thtz (ggzzg;cie
ved by order to show cause for a.uthonzatlon ommence
for al disciplinary proceedings against respondent. e Com-
gt?ee also spought an order suspending respond}e}ni i;?rr;gwas
pendency of the proceedings on the gr'om;]ds t :onduct” was
“uncontroverted evidence of his profes_swn mis fouct and
that respondent was --guilty.of.profeSSI’c,)nal ml.stctog i o
di.ately threatening the public interest.” Submi ets 2, support
of this request for relief were the bank statemetn he om-
mittee had inspected, as well as oth.er docurnex; al?e’nt enee
demonstrating respondent’s unexplamed.use,o c iy
Also submitted was a copy of the Commlttee.s Iplt'zg o0 pett
tion, which alleged that respondent ha%RW£la02 o .
Professional Responsibility DR ?-102 and z2 @, @
and (7). Once again, r'espor.nde:Jts o\;]—ill};uliegjlgzcgyﬁuct it
not engaged in “any intentional or s S
By f:;er dated October 31, 1991, the Appellated :iltwtselfnx}
granted the Committee’s motion and ordered respf}rlnorized o
porarily suspended immediat-ely. The court‘also aiferring e
initiation of formal disciplinary pro'ceed%ngs, errViCe g the
Mmatter to a Special Referee and directing s pice of the
ittee’s petition within 90 days. The c?rder, owever, <
no:m'mcl:de any other provisions rega.rc.hng the tlmlﬁ%—ces
eithei-n the hearing or the final disposition of the ¢ g

e . e, U et o . Lemte




dent’s subsequent applicat:
.- @Ppilcation, this Coyrt granted him leay,
appeal to thg _Court of Appeals. We now conclude thatyiht:

In Matter of Pedilla (s
; : ipra, at 448-449), we held ¢ i
certain narrow cxrcumsﬁances the Appellate Division h:tt}tz

€ that denia] may not have been sufficient to controvert
and record keeping 02, Wf}écl concerns attor.
. - responsibilities (s 2

0{;1'1:?:;13,.12:: AD2d 126; Matfel‘cof lversen, 51 A1§2e§ 41;{2(1)“1?{
DR ;_1021.1(5:) 5,2 duestion as o whether r espondent violat’:ed
been held ¢ (4)’.Wh1°h was cited by the Commjttee and has
misrepresenot reqzilt'e ) ;_hzvlwng of Intent to defraud, deceive or
: . 4 er o tomer;,
ngly, it cannot be said that rltc}zlzosé iz €0). Accord.

2] Begause it is Impossible to determine whether the Appel-

lat i ithi
ate Division acted within the Buidelines set forth in Padille,

=
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we conclude that the coyrt’s temporary sus
be reversed and the mat
proceedings consistent

pension hearing. Some action to correct t
warranted (see, Barry v Barchi 443 US 55,
v Justices of Supreme Ct, 641 F Supp 1419).

Accordingly, the ord
modified, without costs, b

Proceedings in accordance with the opi

" Chief Judge WacHTLER and Judges Kave,
JR., BELrACOSA and YEsawich, JR.,* conc

opinion; Judge Simons taking no part.

Order modified, withou
Appellate Division, Second De
ings in accordance with the opi

.

nion herein.

Lev ot a o Vg

o

pension order must
ter remitted to that court for further
with this opinion. In view of this dispo-

66-68; Gershenfeld

epartment, for further
nion herein.

TrroNE, Ha~cock,
ur in Per Curiam

t costs, and matter remitted to the
partment, for further proceed-

* Designated pursuant to NY Constitution, article VL §2
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