
to holding any hearin8, Do hearings would have been required and the Decision/orders woutd
have denied Respondent's other requested rerief as a matter of taw.

POINT rV

The record shows that Appetlant was denied basic due process rights guaranteed
under the federal and state constinrtions. Such fact vitiates all the proceedings before the
lower court and the Decision/orders based thereon--cven had jurisdiction been present. The
wholesale denial of due process was particularly egregious since it occurred in the context of
contempt proceedings, where the law mandates strictest compliarrcc with additional safeguards:

'The penalties for any.contempt are so drastic, including loss of libertyand substanrial fines, 
-that 

the ionremnort a;; t ;;J iieh,; ri, i;G''protected. The conternnor has, among_other rignts,-toright to " n,[
:yf:Itlry.hearing, BrunoJ* Bqnq,-so e.o. ?j zor, tis N.y.s.2d
fl?:,^ z.sb. 1j1.r_v.i.d ia rb, Sratr,

3s nrp.3a rz_0, iroir.ilSTf,zgz,the.right ro ca[ *itn niois'v rr5!rr rv wqrr wrurs)rssr-Jr4tc..,r t\ew rorK__v. Dentonr supra, the rito the assistance of counsel richr t^ ^
, slpra, the right

, Judiciary I-aw g?70, anO Urc ffilo alinding of !y nlotq than a mere prepon'aerarrce o]?uidi*e,

[54
* R 39 Z?2,1195.y.:.?q l*1, sgt;;ipr: ir;i-ffi#ffiji
$r.D. 7d. u.6, 307 N; Y, s, ?d. 6^8?i,.ffiTi
Misc.2d 520,470 N.y.s.2d qg9, iffiry., 1984).

The transcripts of both contempt proccedings show the Judge flouted the rule of
strictissirni juris applicabte to contempt proceedings and made a mockery of that controlling
standard.

Judiciary law $773 leaves no doubt as to the legislative mandate regarding rhe
right to counsel:

".up.ol the return ol al apprication to punish for contempt..., the courtshall inform the offendef ttrat he or stt'e tras *reEil;,i; assisrance ofcounsel" (emphasis added).
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Likewise' the Rules of the Appellate Division, Second Department, make crear that even in the
case of summary criminal contempt, unless of the most flagrant and offensive nature, the fu'
panoply of due process rights, including the right to counsel, must be afforded before any
contempt adjudication can be made. 22 NycRR $70r.3. see arso, IIo!&es_LJIarme$, gg
A.D.2d gzt,4S4 N.y.S.2d 22 ed Depr. 1982).

The transcript of January 8, lgg2 shows that on the return date of the first
order to Show cause, the court not only failed to perform its aforesaid duty, but summarily
denied Appellant that right to counsel when she asserted it (A-395-6,401,404-5Xsee also A-
423-4; 441, 445, 465, 473'5; 516-7, 525, 543-8 , 573,662, 682,705, gS4). This was rhe
pattern repeated in the later proceeding as well.

Moreover, the action taken by the Judge on January 21, lgg2, in removing the
conte firm over Appeltant's objection (A457-9), should have triggered her right to an
automatic stay under CPLR $321(c)--since the Judge viewed that firm as otherwise required to
appear as Appetlant's counsel for the contempt proceeding. such stay would have given her at
least the 30-day adjournment time Appellant had requested to obtain counsel. Instead, because
of the high-pressure, break-neck pace insisted upon by the court, the proceedings rvere already
completed by such time.

In the second contempt proceeding, the Judge again failed to inform Appellnnt
of her right to counsel on the return date, and when Appellant asserted such right and
documented her diligent efforts to retain counsel, he denied her the 30 days she requested for
that purpose (4-1017-1033, 1044). As the record further shows, the Judge sought to deprive
Appellant of the assistance of her adult daughter, who was aiding her as a paralegal, by
excluding her from the counsel table (A-g87-g2,1013-6) and, thereafter, by excluding her
from the courtroom

The litany of the Judge's due process violations in the llrst conrempt proceeding
was set forth by Appeltant, with abundant legal citation and argument thereon, in her papers in
support of her Article 78 proceeding, to which this Court is res;rectfuily refened (A-1223,

5 8 6
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1262, 1423). The virtually identical panern of due process violations, which occurred in
connection with the second contempt proceeding, include:

(a) denying Appellant's recusal motions (A-1004-g, 1117, 1216-19, 14gg,
l5l4) despite the pendency of Appellant's 78 proceeding wherein he and Appellant were direcr
adversaries (A-1004, 1010-12, 1071, 1075, 1094), and notwithstanding his participation as a
party to the stipulation (A-1012, 1016), making him a prospective witness (4-1017);

O) refusing to follow the strictissimis judq standard governing contempt
proceedings (A-1122) and disregarding the legal insufficiency of the underlying contempt
pleadings and jurisdictional deficiencies (A-l1224,1514), Such included: omission of
essential jurisdictional recitals (A-1121, ll24); omission of specification of the section under

which Respondent's contempt proceeding was being brought and the na6re of the contempt

being charged (A'1124,1178, 1180-l); omission of required facnral allegations and proof

thereof (A-1167-8); omission of an underlying legal mandate (A-l l 14, I lz4, lz4): omission

of a certified copy of the order served as required under CPLR 5104 (A-116g-9, l lg5-2,

1206-8);

(c) internrpting the proceedings to conduct his own questioning to establish

that a summary contempt had occurred on February ll ,lgg2 (A-1101, ll23-7, ll42-3,1160-

1) and, without notice, using the contempt proceeding as a purported plenary "hearing,' on the

February ll, t992 contempt (A-1159-60);

(d) arbitrarily restricting the scope of the "hearing" to preclude defenses to

the alleged contempt and justification for non-performance (A-1101-7);

(e) arbitrarily restricting the length of the nhearing", which commenced at

2:15 on Friday, April 3, tggz (A-1154), to concrude at 4:50 p.m. on that dny (n-l l3g-9,

1148,  1156,  1162-3 ,  l175-6 ,  1195,119g,  1190,11g2) ;

(f) arbitrarily halting Appellant's cross-examination of Aurnou at 4:45 p.m.

to announce "the proceeding is concludedn, but then allowing Aurnou to call Appellant to the

stand (A-1189-90) and directing her to testify;
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(g) denying and restricting Appellant's right to be "heard" in her own

defense--except for "five minutesn--and then denying her the oppornrnity to offer witnesses in

her own behalf (A-1192-5, t214, l2l9-21);

(h) refusing to disqualify Aurnou from acting as lawyer and witness in the

proceedings (A-1 ll2-5, 89, 104), and conducting examination of him (A-11l2-lll5, ll27);

(i) blocking Appellant's wholly proper lines of cross-examination (A-1118,

1155-6,  1159, l17l ,  l l73-5,  L l75-9,  1184,1185-8);

() directing court reporters not to take down Appellant's statements (lM3);

(k) prcventing the marking of evidence (A-1076-1078) and denying offers of

proof (A-1487);

(l) countenancing and allowing a pattern of behavior by Aurnou consisting

of disparaging, abusive and harassing remarks toward Appellant in open court (A-114L-2,

1154, 1158, t172, 1182) (A-15M-8, 1532, 1534-5);

(m) sua sponte reopening the proceedings on May 4,1992, without adequate

notice, so as to permit testimony by Aurnou as to his counsel fees (A-1477-8), and limiting

Appellant's time for cross-examination thereof (A-1479, 1497, l52l-2,1538-9); and

(n) awarding a counsel fee/fine to Aurnou based on incompetent, non-

probative evidence34 (A-1495-6 , tlzz357 and without affording Appellant the right to be

"heardn with respect thereto (A-1494-5).

The foregoing due process violations made a travesty of the so-called "henring",

vitiating the May 4, lgg2Decision/Order based thereon. Said Decision/Order relied on the

February 10, 1992 Decision/Order, which itself was the result of similar rvithout-due-process

hearings in the first contempt proceeding (A-1446-1450).

Mr. Aurnou's timesheets (A-1544) were clearly not contemporaneous documents--
(bearing the date 514192,ll:.47 a.m.).
Mr. Aurnou admitted at the 514192'hearingn that there was no document attesting to
any obligation by Plaintiff to pay him for his services in connection with the contempt
proceedings. In explanation he stated: "...I have no obligation to create items of
evidence for your convenience, madam.' (A-1522).
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zanpaeosta  '  77  AD2d g2g,  431 Nys2d 928.  (AD 1980) .
4. case raw estabrishes erearly that such conduct isproserlbed and wilt not be countenanced. Ir{atter of Esworthy , 77NY2d 280,  567 Nys2d 390 (1991) .  rn  the  under ly ing  proceed ing  andaction' Respondent repeatedry engaged r.n aets specificallyldentrfled'r 'n Esworthy aB grounds for removal from the bench.Th is  lnc luded r lndr .ca t ing  

tha t  Judge presumed unprovenallegatlons to be tnrerr, rrepeatedly 
neglecting to inforal i t i g a n t s  I p e t l t t o n e r J  a p p e a r r n g  b e f o r e  j u d g e  o f  t h e i reonstLtutLonar and statutory rights, incruding right to eounser,

and lnstead exerting undue Lnfluenee on parties. . . r &. Seea l s o r  
r  5 g  N y 2 d  2 8 6 ,46L Nys2d 22g (1983).  That case sustained renovar of  a judge,

who, as petit ioner has repeatedly done, engaged in conductinvolving .gross 
abuse of Judicial por.rer and processr toutine

den iar  o f  de fendant 's  r igh ts ,  rgnor r .ng  nandates  o f  r .aw,  
,

disregardlng Jurlsdiction, deneaning defendants and acting inDanner to brlng dLsrepute to eourts and Judiciary; Uager ofR e e v e s ,  6  N . y .  Z d  1 O 5 ,  4 g O  N y s 2 d  4 6 3  ( 1 9 8 4 ) :

lgneatea  _  
pa t jeT l  o f  fa i l ins  to  adv isel l t igan ts  o f  the l r  . -J t l - i r tu t iona l  and

irtJJ.*i;J. 6ishts 
r" 

--"!i ious 
j udicial

5. The followlng referenees to
eontempt proceedings are i l lustrative of
which Respondent conducted the rhearingn

erirnlnalrt charges. All such actions are
ethieal nandate that:

the t ranscr ipts of  the
the egregious nanner in
o f  p la in t i f f , s  f rquas i_

in eontravention of the

r rA  judge must  per f  o rn

\ 4 4 6
. , ,

j  u d i  c i a l
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*lfit'":tttt."""11 -r-at1lvi ,_A Judse who
$n= - 1i;' ?.rS:! i' "?" tf" T,:" i;r""T.i lg
?5*il.H."ll" . iuai"i"iv f ,,=t; - gisreiir". ,,
i"ai"i"i-i6na,rltl:anon .totu' 

I ABA c"at or

(a) Denyrng petr- t '0ner her r ight  to eounsel-- in
vlolatl 'on of Judierary raw, see. 7?0, as werr as 22 NyeRR part
7oL, and the state and federar constitutions__and couperling her
to proceed pro E€, notwithstanding pet i t ionerrs repeated
assertlon of her rrght to counser and that she courd not, and did
not  w lsh  to ,  ac t  p ro  se  (L /g /gz  Tr . ,  pp .  7  i  t /g /gz  TF. ,  p .  7  i
L / 2 L / 9 2  T r . ,  p p .  9 , 1 3 ,  3 3 ,  4 L ,  4 3 i  L / Z g / g Z  T r . ,  p p .  1 0 ,  1 8 ,  3 6 _
9 ,  4 0 ,  6 6 ,  1 5 5 t  Z / 3 / g Z ,  p p .  1 8 ,  4 ! ,  1 ? 8 _ 9 ) ;

(b) Directrng the court Reporter, repeatedly, to stop
recordr.ng the proceedlngs--rn violation of Judiciary r,aw, sec.
295--and preventlng petitroner fron protecting the record for
appel late revl .ew (epLR 55Ot) (L/g/gz Tr.  ,  p.  16;  L/2L/g2 TF. ,  p.
1 4 t  L / 2 8 / 9 2  r r . ,  p p .  2 - s i  1 5 - 1 6 i  2 / 3 / 9 2  T F . ,  p p .  1 2 _ 1 4 ,  1 4 3 _ 4 ,
233, 236) .  sueh conduct,  in and of  i tserf ,  rs prejudic iar  error
under the law.

, 2 4
N Y S 2 d  9 2 9  ( 1 9 4 0 ) ,  r e v t d  o n

2 d  1 5 4 ,  a p p .  d i s n r d  2 g B

directed to disregard hls

nrllngs and exceptJ.ons. tr

Co. ,  1s2  Nys  Lg7 (1915)  I

other grounds 263 App. Div. 10, 3t NyS
NY 662 ? rr. . . d stenographer ,rcannot be

6norn etatutory duty to take down all

(c) overrrrlr-ng petrtionerrs. obJeetion__contrarrz to
nrles of evLdence__to progpeetlve witnesses renaining in
cour t roon durr 'ng the hear 'ng (2/3/92 Tr . ,  pp.  14-15 ,  45_47)  i

(d)  permrt t tng p lar .n t i f  f  I  s  counsel -_ in  v iorat ion

1447

the

the

0z3 5 9
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DR5-102 of the Code of professlonal

both lawyer and wltness e/3/g2 | p.
narrat ive fom e/ZB/g2 Tr. ,  pp.  62_3,
3 8 ) ;

(e) peraitt ing pr.arntiffrs counsel--contrary to the
.rles of evidence--to testify ln narrative forn and to read frorn
documents Q/2g/92 Tr. ,  pp.  111-112)--which Respondent refused to
have narked for ident i f icat ion for  the reeord G/28/g2 TF.,  pp.
1 1 s - 6 ) ;

(f) per-rnitt ing plaintrfffs coun.sel__contrary to the
rules of evidence--to testify as to opinions and conclusions
(2 /3 /92  Tr . ,  pp .  28-321 i

(g)  Act ing as counser to praint i f f rs eounser__contrary
to the code of  Judic ia l  conduct--whi le plaint i f f rs counser was
testifying as a witness, by conducting the lnterrogation for
P la in t i f f rs  counser rs  d i rec t ,  exarn ina t ion  (L /2L /g2  Tr . ,  p .  5o_1,
2 / 3 / 9 2  T r . ,  p p .  3 3 - 4 )  ;

/.<\,

(h) Answering questions

contrary to the nrles of evidence

Conduct  (2 /3 /92  Tr . ,  pp .  75_6)  i

(1) permitting hearsay

evidence (L/29/gZ Tr.1 pp.

Responsibtl ity--to act as

18) and to test i fy in

8 9 - 9 0  i  2 / 3 / 9 2  T r . ,  p p .  L 7 ,

fo r  p la in t i f f re  counse l__

and the Code of  Judic ia l

testinony--contrary to the
6 4 ,  9 4  ,  9 8  i  ' 2 / 3 / 9 2  

T r .  ,  p p .
rrrles of

3s )  ;

u) offering his own hearsay as testimony__contrary to
the code of Judicial conduct and the rures of evidence__and
defending plaint i f f rs counserrs subnission of  an order to show
cause, returnabre the next morning, without a showing of
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e x i g e n c y  '  a n d  v r t h o u t  c o n p l  r . a n c e  w i t h  r e l e v a n t  c p L Rrequlrenentslo (z/3/gz Tr. ,  pp.  11s_116) i
(k) Excludlng rerevant testlnony of Respondentfs

trlar eounser as to Petlt lonerrs enotionar state of petit loner 
attine of the December 13, 1991 stlpulation--eontrary to the rulesof evidencs--ihdr eontrary to the code of Judicial conduct,

on  tha t  subJeet  (2 /3 /92  Tr . ,  pp .  L77_1 7 9 )  i

( r )  of ferrng test i ruonral  0pinion as to the gual i ty ofsueh tr ia l  counselrs representat ion of  pet l t ioner 
Q/3/g2 Tf. ,p .  1 9 6 )  i

(n)  cut t ing of f  pet i t lonerfB cfoss-€xaninat ion of  ' r r .
A u r n o u  e / 3 / 9 2  T r . ,  g 5 _ g ? ,  t 4 0 _ 1 4 3 ,  2 3 6 ) ;  c u t t i n g  o f f  c F o s s _
exan ina t ion  o f  l . t r .  Conte  e /3 /g2  Tr . ,  p .  211,  232) ;  cu t t ing  o f f
cfoas-€xauinat ion of  Mr.  r ,eghorn Q/3/g2 Tr. ,  pp.  259_60) ,insist inqr on concruslon of  the hear ing v i thout af fording
Petlt loner tine to testify ln her own defense or to offer
wi tnesses and evidenee on her own beharf  Qn/g2 Tr. ,  p.  2rg,
2 3 s )  i

(n)  Direetrng that pet i t ionerrs t r ia l  .counser. ,  Frr .Conte ,  be  ca l led  to  the  s tand (Z /3 /g2  Tr . ,  pp .  49_50 ,  78 ,  L  i_Z)  idenylng adequate tLne for petlt ioner to review doeuments
produced by Ur.  Conte (2/3/gZ Tr. ,  p.  149) i

(o) Denylng petit ioner the opportunity to obtain
10 

F/2r /gz Tr . ,  ; .  61J
court: 

:S**I" n","li*i3rJ"..i:il. vou rirst or nor is not

L44e
2€ 592



/-{\

documents fron counsel for her lnsurer e/3/g2 Tr., pp. Z4L_2)
(p) Engaging rn coercive tactics__in vloration of the' code of 'fudicial conduct, 6ee gonnentary to canon 38 (8) --to

pressure petit ioner to eurrender her legal 
.rlghtsll, including

denying Petlt ionerrs reasonabre reguests to attend to her nedlcar
needs, where there uas no prejudice to any party, and requiring
her to participate in proceedings. held werl after no*ar court
hours' despite her couplaints of physlcar exhaustion and herobvious adverse hearth,  rncluding constant coughrng and
laryngi t is ,  inpair ing her abi l i ty  to speak ( inter al ia,  L/2s/g2
T r . 1  p .  L 4 r  2 / 3 / 9 2  T r . ,  p p .  1 5 0 _ 1 ,  1 5 3  t  L 7 6 t  2 3 5 1 .

e>qrectation that our Judges vi ' l  be sufflerentry comperent andmorar to fo110w the raw and ethical nrles governing judicial
conduct.  The rat ionare of  canon 2A rs that  a Judge who, as hlsregurar nodus ooerandi wilfu1ly ignores appllcabre raw, court
rules and ethicar nandates erodes public confidence in the
Judic iary as a whole,  whose decis ions alr .becone suspect.

7 .  The ac tLons .o f  such a  Judge are  l i ke ly  to  be

11 rhe o_:g.rf:". rr, 
_lr^r_1-!:"r,."."i-p:-of. !h" _stipulation ofsettlement shows that Rlspondent t-n-iniaea 

-ni-is'i 
as a partvthereto bv insist ing ; ; '  a -seal ing orde" 

_&E 
peti t ioner, lobject ion'-  such """"r""d'  

*rt-qr1" 'r*""pondent, i= designed tocrrcumvent the established_pub''c ntriJr-of.rhe JJJI" liniting acourtrs power to ""af 
- 

iC, _-own ri"orai. 
_.comn. r 5o Ny za. sgi, i- 6.1.3 (it;oJ.-. 

.Droreov€rr x€spondent,sffir *'lppl:ll*:':l; --:t'i-.iili"t+;;- 
-ii.,t'"tt 

raised an!n: i"l"""'i-- g' trre - prijii?ii::l'"li=iil"lri, ii:t.i;xj1."':lJudiciary hr1--sec. rn, "-ol?gu on ttre'io*.1' that .o-r.r, can be a
judse in his own cause unt tnut: ;^ i l ;n;,-". :a b. l_oi_.pp.ar to be,a 1 i g n e d v i t h 3 . P 3 ' t v a p p e i r i n g b e f 5 r e - i l ' . , , . ^ @
sherburne t L24 tt i rr . 'zJi-og, lze r.rvsza nig (surr.  rsea.l
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