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SUPREME EOURT OF THE STATE OF NEW YORK
APPEIJIJATE DIVISION: FIRST DEPARTMENT

EIJENA RUTH SASSOWER, Coordinator of
of the Center for ,Iudicial_
Accountabi l i ty ,  Inc. ,  act ing pro bono
publ ico,

New York County
C l e r k ' s  N o .
L0gss]- /  99

Pet it ioner -Appe 1 1 ant,

-against-

COMMISSION ON iIIJDICIAL CONDUCT OF TIIE
STATE OF NEW YORK,

BRIEF FOR RESPOIIDEIIT COMMISSION ON .N'DICIAL COIIDUC|:T
OF TIIE STATE OF NEI{ YORK

Prelirninar? Statement

rn this CPRL art icle zg proceeding, Elena Ruth sassower, @,

se pet i t ioner-appel lant  ( "pet i - t ioner , , ) ,  appeals  f rom a Decis ion,

order and Judgment, of Acting supreme court Justiee wil1iam A.

wetzel, which denied her motion for, j-nter al- ia, his recusal-,

Act ing ,Just i -ce wi l l iam A.  wetzel ,s  recusal ,  and d i -smissed her

pet i t ion (Pet i t ioner-Appel lant ,  s  Appendix  (oA.  "  )  ZZ-47)  .  The

petit ion sought orders directing respondent, the commission on

Judicial conduct of the state of New york (..respondent,, or

"commiss ion") ,  to  invest igate pet i t ionbr ,s  jud ic ia l  misconduct

complaints against , .Tustices Albert Rosenblatt and Daniel Joy,

which complaints the commission had previously dismissed. The

ult imate goal of the aetion, however, was to have various New

York state discipl inary proceeding laws and rules declared



unconstitut ional, and to inst, i-gate the investigat j-on of what the

petit ion al leged was high-1eve1 corruption and poli t ical fraud in

the selection and retention of judges in New york State.

For the reasons discussed in this brief, Supreme Court

correct ly  d ismissed the pet i t ion.  rn i t ia l ly ,  as a mat ter  o f  law

petitioner had no standing to seek an order compelling the

Conunj-ssion to exercise its discretion by ..accepting,, and

"investigating" a previously-dismissed judicial miscond.uct

eomplaint. Therefore, reeusal, and the other forms of relief

petit ioner sought, are beside the point. see point r,  infra.

Furthermore, since petit ioner's claim that ,fustice wetzeL was

required to reeuse himself because he had an iinterest' in her

suit was based entirely on speculation as to how i lustice Wetzel

might behave in the event that certain future contingencies came

to pass, and not on any evidenee of a present, tangible interest,

i t  was proper ly  denied.  See point  I I ,  in f ra .

Oueetions presented

1. Does Judiciary Law S45 require the Commission to ful ly

investigate everT complaint of judicial misconduct, even when

aft.er i t  concludes that the compLaint does not merj-t

comprehensive investigation?

The court below answered in the neqative.

2.  Does a person who f i les a jud ic ia l  misconduct  compla int



with the conunission that he claims is ..valid on its face', have

standing to eompel the Commission to reverse its dismissaL of

that complaint, and institute a full investigation?

The eourt below answered in the negative.

3 - Was an Acting Supreme Court Justice reguired to reeuse

himself from a case based on speculation that the outcome might

negatively affect the Governor, .upon whom the justice was

dependent for re-appointment, or on speculation that the outcome

might' persuade the Commission to revisit previously-dismissed

complaints concerning the justice?

The court below angwered in the negative.

Statement of the Caee

Backqround

1. Tbe Comieeion on iludicial Misconduct

l tre commission is a discipl inary agency created in 1925 by

t 'he New York State Legislature to review eomplaints of judicial

misconduct. New York State Constitut j-on, Art. G, 522; .Tudiciary

Law, art - 2-A. The Commission has the power to ..conduct hearings

and investigatS-ons," to eonfer immunity, to subpoena witnesses

and documents, to adopt and promulgate *ruIes and procedures, not

otherwise inconsistent with 1aw, necessary to carry out the

provj-sions and purposes of this art icle. " ,rudiciary Law S42 .

The commission "shall  receive, init iate, investigate and hear

A .



complaints,, with respect to the conduct

the power to initiate an investigation

of  judges;  i t  a lso has

of a judge on its own

motion. i ludiciary Law S44(1)..  , .Upon receipt of a eorpl_aint (a)

the cornmission shall conduet an investigation of the complaint;

or (b) the conrnission may dismiss the complaint i f  i t  determines

that the complaint on its face lacke merit. '  rd.

* [A] 11 complaints, correspondence, commission proceedings

and transcripts thereof, other papers and data and records of the

conrnission shaIl be confidential . , ,  subjeet to only a few

exceptions. 
.,Judiciary Law S4S. While the complainant is to be

notif ied of the commission,s ..disposit ion,, of his complaint,

'Tudiciary Law S44 (tt1, eomplainants are not among those l isted as

having access to the Commission,s records.

The commission's "operating procedures and Rules,, are

contained in Title 22 rfycr.R part z0oo. pursuant Eo 22 NycRR

57000.1 and 57000.3,  the Commj_ssion establ ished a two_par t

procedure for investigating a complaint. Fi-rst, when a complaint

is received, the commission may undertake an ..initial review and

inqu i r y ,  ,  22  NYCRR S7OOO.3  (a ) ,  de f i ned  as

the prel iminary analysi-s and clarif ication of the
matLers set  for th  in  a compla int ,  and the
pre l iminary fact - f ind ing act iv i t ies of  commiss ion
staff intended to aid the commission i_n
determining whether or not to authorize an
invest igat ion

2 2  N y C R R  S 7 O O O . 1 ( i ) .



rf the cornmission undertakes a fu1l-f ledged investigation,

the Conunission and its staff examine witnesses and. documents,

including the judge who is :Ehe subject of the complaint. 22

NyCRR S70oo .1  ( j  )  .

2- Previous taveuite rnvolving Doris sassower,
The Courission, and The ilusticee of
The Appe1late Division, Second Departneat

In 1991, the Grievance Conrnittee of the Appellate Division,

second Department, indefinitely suspended the law l icense of

pet i t ioner 'E mother ,  Dor ls  L.  Sassower (oD.  Sassower ' ) .  See

Sassower  v .  Manqano ,  927  F .  Supp .  113 ,  115  - ] - ] -7  (S .D .N .y .  l - 99G)  ,

a f f  ' d ,  sassower  v .  Manqano ,  L22  F .3d  l _057  (2d  c i r .  LggT)  ,  ce r t .

den. ,  525 U.S.  872 (1998)  ( rev iewing h is tory  of  the d isc ip l inary

proceedings regarding D. Sassower). D. Sassower challenged her

suspension unsuccessful ly in both state and federal court

ac t i ons .  Saseower  v .  Manqano ,  ! 96  A .D .2d ,  g43  (2d  Dep , t  L993) ,

a p p .  d e n - ,  8 4  N . y .  8 6 3 ,  c e r t .  d e n . ,  5 1 4  U . S .  1 r - o g  ( r g g a l  i

Sassower  v .  Mansano ,  927  F .  Supp .  113 r  EUpra ,  a f f , d ,  Sassower  v .

M a n q a n o ,  1 2 2  F . 3 d  l - 0 5 7  ( 2 d  C i r .  1 r g g T ) ,  c e r t .  d e n . ,  5 2 5  U . S .  g 7 2

(1998) .  The federa l  act ion named a l r  
. the 

just iees of  the

Appellate Division, second Department, as defendants, and both

actj-ons challenged constitut ionali ty of New york, s discipl inary

ru l -es.

on or  about  Apr i l  10,  r -995,  a f ter  the fa i lure of  her  s tate

eourt aetion, D. sassower brought a precursor to this action, an



article 78 proeeeding against the commission, D. sassower v.

commiss ion ,  N -y .  co .  c le rk , s  No .  r . o914r /g5  ( cahn ,  J . )  (A .  r74_

i-88). Her claim in that proceeding is one renewed in the present

case, in essential ly the same language: she al leged that she had

fi led complaints concerning a justice of the Second Department

(in the D. sassower ease, ,Justiee wil l iam B. Thompson), but that

the Commission had violated its mandatory duty und.er iludiciary

Law s45 to investigate such facial ly val id complaints by ,

surrnari ly dismissing them (a. 181-183). She sought the fol lowing

rel ief :  the annulment of the dismj-ssals, a declaration t,hat 22

NYCRR 57000-3 was unconstitut ional (as i t  purportedly authorized

the cornmission'a srunmary dismissals) , a request the Governor to

appolnt a Special Prosecutor to investigate t,he Conrnission, and

the reference of the Commi-ssion to various bodies, includ.ing the

Attorney. General of the State of New York and the United States

Attorney for "appropriaEe criminal and disciprinary

invest igat ion ' ,  (a .  187)  .

D.  sassower 's  pet i t ion was d ismissed in  i ts  ent i re ty  by a

Decision, order and iludgment of supreme court, New york co.

( cahn ,  J - )  da ted  Ju l y  13 ,  1995  (a .  r -89 - r94 ) .  sup reme cou r t

concluded that the commission had correctly interpreted its

legislat ive mandate to " investigate,, complaints to include the

power to make discretionary prel iminary determinations as to

whether it wished to undertake more comprehensj-ve investiqations



(a. 192). The Commission, therefore, had the power to

prorm:Igate, and follow, regulations permitting it to decide which

.complaints it believed worthy of comprehensive investigation and

which i t  d id  not  (a .  w2-193) .

B. Petitioner'E MiEconduct, Corrplaint
Concerninq ilustice RoEenbLatt,

The present article ?8 proeeeding arises from a judieial

misconduct complaint filed with the Commission in the name of the

Center for Judicial Accountabil i ty, Inc. ("C.fA,,) on October 6,

1998- The complaint eoneerned Justice Albert Rosenblatt, then an

Associate Justj-ce of the Appellate Division, Second Department

(a-  5L)  -  CJA is  not - for -prof i t  organizat ion,  o f  which pet i t ioner

is a co-founder. while neither the present action nor D.

Sassower v. Commj-ssion were brought in its name, the judicial

misconduct complaints at issue in this proceedings were f i1ed. in

C,fA's name and C,JA's public interest advert isements refer to the

D-  sassower  case  as  cJA 's  case  ( see  A .  50 ,  51 ,  55 -55a ) .  Fo r  t he

sake of clari ty, however, the compLaints at issue wil l_ be

referred to  as pet i t ioner ,s  compla ints ,  ra ther  than c,JA,s.

petit . ioner f i-red the oct,ober 5 , i-g9g complaint after

learning that ,fustice Rosenblatt was under consideration for

appoi.ntment to the Court of Appeals. (A. 61). , fustices

' Rosenblatt and Justice Thompson, while they were Associate

Justices of the Second Department, had been members of many of

the panel-s that had issued rul ings against D. Sassower in the



lawsui ts  re la ted to  her  d isc ip l inary proceedings.  See' ,  € .cr . ,

Sassower v. Manqano , !96 A.D. 2d, g43, supra, (refusing to stay

disc ip l inary proceedings) , -  sassower v .  B lauste in,  2og A.D.2d,  g2o

(2d Dep' t  ] -994)  (d ismiss ing D.  Sassower,s  compla int  in  IegaI  fee

action and str iking her answer in related lega1 malpractj_ce

action due to her faj-lure to eomply with discovery orders).

' The complaint to the commission alleged that ,Justice

Rosenblatt had committed ..perjury,, (A. 64) in response to

Conunission application questions as to whether, to his knowledge,

he had ever been the subject of judicial misconduct complaints

and whether, in the previous ten years, he had been sued as a

"public off icer,, other than in a art icLe ?g proceeding

Petitioner concedes, however, that she has never seen ilustice

Rosenblatt '  s Commission application (Petit ioner-Appellant, s Brief

( "Pet-  Br . ' )  5)  .  The ot ,her  bas is  for  pet i t ioner ,s  mi-sconduct

complaint was ,Justice Rosenblatt,s purported *collusion and

complicity in the fraudulent defense counsel tacEics of co-

defendant counsel, the New york state Attorney General in the

sassower v. Mansano federal action,,, apparently due to ,fustice

Rosenb la t t ' s  awareness  o f  ce r ta in  l i t i ga t i on  f i l i ngs  (a .  6g ) .

The cornmission dismissed petit ioner, s complaint against

i lustice Rosenblatt on December 23, 1999 (a. 93) . Undeterred,

even after ,fustice Rosenb1aLL's appointment to the court of

Appeals had been confirmed, petit ioner continued to exchanqe a



series of letters with the commission asklng it  to e:q>lain, in

detai l ,  whY her complaint against 'Justice Rosenblatt had been

dismissed (e. 94-108). Dtrr ing the course of this eorrespondenee,

whieh extended over a period of several months, petitioner (1)

lodged a judicial- misconduct complaint with the commission

against ,fustice Daniel Joy, for al1eged1y having participated in

the decision to dismiss the complaint, against i lustice Rosenblatt

despite having a purported confl ict of interest; (2) asserted

that the State Attorney General and Supreme Court Justice Herman

cahn had cornmitted 'litigation fraud,, in connection with the

decision in D. Sassower v. Commission; and (3) further asserted

that t,he Cornmission,s Chairman, Henry T. Berger, hras a

par t ic ipant  in  the Commiss ion,s  . . f raud,  (pet .  Br .  g ;  A.  99) .

After fai l ing to receive what she believed to be satisfactory

answers from the Conrmission, petit ioner commenced this art icle 7g

proceeding.

C. The Petit ion

The petit ion in this proceeding, dated. Apri l  22, l9gg, asked

the court to:

o dec lare 22 NycRR s7000.3 to  be unconst i tu t ional  , 'as

wr i t ten and as appl ied"  (a .  23) ;

o vaeate the Conrnission,s trsummary dismissal" of

pet. i t ioner' s judicial mj-sconduct complaint concernj-ng.Tustice

Rosenbl -at t  (a .  Z3) ;



{r ,l

o declare ,Judiciary Law S 45, either as applied by the

Conunission or as written, unconstitut ional;

o declare that 22 NycRR s7ooo.11 was lconcerning the

composit ion of quorumsl to be unconstitut ional, ot, in the

al ternat ive,  dec lare , fud ic iary  Law S41.6 and S43.1 [a1so

concerning composition of quonrms and panelsl uneonstitutional;

o decrare the commission in violation of ,Jud,iciary Law

541.2 lproviding that the chairman of the Commission shal1 se]rre

for two years, or for his term of office, whichever period is

shorterl by the "continued chai-rmanship of Henry T. Berger and

mandat ing h is  removal"  (a .  23-2a)  ;

o "eonrnand[]" the cornnrission to ' formally .reeeive, and

'determirle"'  peti t ioner' s misconduct complaint against . fustice

Danie l  W. Joy (a.  24)  i

o irequest []' the Governor to appoint a Special Proseeutor

to invest igate the commiss ion 's  "compl ic i ty  in  jud ic ia l

corrupt . ion"  (a .  Z4)  ;

o orefer[]o the Commission to the Attorney General of the

state of New York, the united states Attorney, the Distr ict

Attorney in New York, and the New York State Ethics Commission

for "appropriate criminal and discipl inary investigation,, (e.

2 a ) ;  a n d

a impose a $250 f ine on the commission under public

Of f icers Law S79 (e.  24)  .

l 0



The petit ion asserted that the decision in D. Sassower v.

Conrmission had been a .fraudo (a. 26) and again asserted that

,Judiciary Law s45 mandated the acceptance and complete

invest,igation of every "facially valid,, complaint (a. 37) .

D. Petit ioner's AppLication For Recusal

As the case record refleets, .Iustice Wetzel was the sewenth

and f inar judge to whom this case was assigned (e. L22r. six

preceding justices, most of whom had been chosen randomly

assignment, had reeused themselves, some sua sponte and others

af ter  pet i t ioner 's  recusal  mot ions (a.  L22- I27) .  When the mat ter

was f inal ly assigned directly to Justice Wetzel by Administrative

Justice Stephen Crane (a. 127) , two motions, the Commission, s

Motion to Dismiss the Petit ion, and petit ioner,s Motj-on for

Omnibus Relief, were pending

Petit ioner's Motion for ornnibus Relief was directed against

the Commission's attorney, the Attorney General of the State of

New York (a.  L95- !97) .  I t  asked the cour t  to  d. isqual i fy  the

Attorney General from representing the Commission, to sanction

the Attorney General and the Cornrnission, and to refer them for

cr iminal  and d isc ip l inary act ion,  for  the i r  * l i t igat ion

misconduet" in connection with the present l i t igation

apparent ly  by f i l ing t ,he mot ion to  d ismiss ( Id . ) .

In  connect ion wi th  th is  mot ion,  pet i t ioner  a lso asked that

the case be ass igned to a ret i red or  about- to-be-ret i red judge,

l l



one who no longer had an interest in further judicial

appointment. The claimed reason for this request wae that prior

actions against the Connnission, including D. Sassower v.

commission, had been "thrown" by "fraudulent" judicial decisions

(e. 22r) . Petitioner augrmented her requests to the court by a

her letter appl. ication to ,Justice Wetzel dated December 2, tggg

(a. '  250-261)  .  In  that  appl icat ion,  she asser ted that  . .Tust ice

Wetzel was required to recuse himself, as had his predecessors,

due to his dependency on the Governor for reappointment (in his

case, to the court of claims), and because the commission had

dismissed several misconduet complaints concerning him.

,Justice Wetze1 denied petit ioner's. application and dismissed

her petit ion in a Decision, Order and Judgment dated January 31,

2000 (a.  9-14) .  The cour t  found that  pet i t ioner  had not  created

an actual or apparent eonflict of interest by asserting that all

judges,  such as Just ice wetzel  h imsel f ,  were subject  to  re-

appointment by the (non-party) Governor, who, in turn, was

al leged to be impl icated by pet i t ioner ,s  a l legat ions of

respondent' s wrongdoing :

This court must and indeed has seriously
considered the application for recusal and is
acutely aware that i t  is not only actual
confl icts which compel recusaL, but also the
appearance of confl icts. However, this court is
also aware that. the determination of the
existence of an appearance of confl icts requires
an ob- iect ive basis ,  not  s imply  a l i t igant ,s  ba ld
asser t ion.  This  cour t  has no conf l ic t ,  in  fact
or  in  "appearance."

t2



( a .  1 1 )  .

, fustice wetzel also pointed to the ease,s history of

repeated recusal motions, and the fact that seven different

judges had al-ready been assigned to i t ,  ds proof that the case

was needlessly absorbj-ng searce judicial resources without

progressing beyond its prel iminary stages (Id. ) .  Under these

circumstances in part j-cu1ar, he concruded that i t  would be

particularly inappropriate to recuse himself without a proper

basis simply to avoid what he correctly anticipated would be

"pet i t ioner 's  re l -ent less v i l i f  icat ion, ,  (e .  L2)  .

with respect to the conrmission's motion to dismiss, the

court chose to foLl-ow the holding of Mantell v. conrn'n on

Jud ic iaL  Conduc t ,  181  M isc .  2d  LO27  (Sup .  C t .  N .y .  Co .  Lggg) ,  and

concluded that petitioner could not seek a writ of mandamus to

require t,he Commission to investigate a particular conq)laint, aE

such investigatj-on was a discretionary, rather than

adminis t rat ive act  (a .  12- l -3)  .  (As d iscussed fur ther  be1ow, th is

court aff irmed Mantel l  after ,Justice wetzel rendered his

dec i s ion .  )

F ina11y,  "  [g ]  iven the h is tory  of  th is  l i t igat ion and i ts

progeny, this eourt is compelled to put an end to the

peti-t ioner's badgeri-ng of the respondent and the court system,,

(a.  13) .  The cour t  c lear ly  regard ing pet i t ioner ,  D.  sassowe:r

and their not-for-profi t  organization, cJA, as alter eqos

l 3
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I

li
i!

enjoined both petit ioner and CJA from

actions or proceedings relating to the

( r a . 1

instituting .'any further

issues decided herein,,

Arqnsrent

POIMT r

PETTTTONSR IIAS NO STAI{DING TO SI'E THE COUMTSSTON

Petit,ioner has no standing to challenge the cornmission, s

al leged "summary dismi-ssal" of the compraints she that f i led

against ,Justices Rosenblatt and Joy. rn Mantell v. New york

s ta te  co rnn ,n  on  Jud ic ia l  conduc t ,  _  A .D .2d  _ ,  715  N .y .S .2d

316 (1st  Dep' t  2000) ,  noted by pet i t i -oner  as a . . re la ted

proceedi-ng [] " also on appeal to this court when petit ioner f i led

her Notiee of Appear (A. 7), this court aff irmed the dismissal of

an art icle 78 proceeding brought, just as petit ioner,s had been,

to compel the Commlssion to investigate a .. faciaLly meritorious'

complaint of judieial misconduct. The court found that:

Petit ioner lacks standing to assert that,
under .Iudiciary Law S44 (1) , respond.ent is
reguired to investigat.e al l  fac1al1y meritorious
compla ints  of  jud ic ia l  misconduct .  Respondent ,s

715  N .Y .S .2d  a t  3 t_6  (emphas is  added)

Mante l l 's  ho ld ing d isposes of  pet i t ioner ,s  c la ims in  th is

action. she cannot sue to compel the commission to perform a

discretionary act. Since she cannot assert a r ight to rel- ief for

t4



a directr personal injury, she has no stand.ing to challenge the

constitutionality of any laws or regulations concerning the

manner in which the conunission investigates complaj.nts, or, for

that matter, to challenge t,he tenure of chairman Berger. see

of  church And state,  4s4 u.s .  464,  472 ( tgg2)  (c i ta t ion omi t ted)

(in order to have standing to chaLlenge the constitut ionali ty of

an act, plaintiff rmrst demonstrate that ..he personally has

suffered some actual or threatened. injury as a reeult of the

putat ive ly  i l legal  conduct . , ,  )

POrtlT rI

SI'PREIIE EOURT DlD l{gr ABUSE rTS DTSCRETTON
BY DENSING PETTTIONER' S REEUSAT UOTION

No matter what supreme court justice urtimately was

assigned to hear petit ioner, s case, he or she would have been

required, by Mantel l ,  to dismiss the petit ion, just as i lustice

wetzel did. Therefore, any question of judicial bias is

merj-t less. Nonetheless, none of t .he actions of which petit ioner

complains, such as the the so-ca11ed $steeringo of the case to

.fustice wetzel, or i lust, ice Wetzel 's retent. j-on of the case despite

his alleged lmmediate "dependency" on the Governor for

reappointment, ereated a eonfl ict of interest requir ing Justice

W e t z e l ' s  r e c u s a l .

l 5



A . Tbe M.nner fn l{hicb The Case
WaE Assicrned Was proper

No impropriety, or appearance of improprietf, was ereated by

Administrative Judge crane's direct assignment, of the case to

.fustj-ce Wetzel, much less a "f lagrant viol-ation of Petit ioner,s

r ights '  (Pet .  Br .  41) .  Whi le  Uni form Supreme Cour t  Rule 2O2.3(b)

provides for the random assignment of cases, Rule 2O3.3 (c) Lists '

numerous "except ions '  to  th is  ruLe.  Rule 203.3(c)  (5)  is  a

catehall  exception providing that, "[t ]he Chief Administrator may

authorize the transfer of any action or proceeding and any matter

relating to an action or proceeding from one judge to another in

aceordance with the needs of the court., ,

Rule 203.3 (c) (5) does not require any specif ie facr-f inding

or hearing for such an administrative transfer to take p1ace.

rndeed, l i t igants do not have standing to challenge a fai lure to

comply with the rndividual Assigrnment system rules, ds they were

meant to aid to the court system, not ..advance the personal

i n te res t  o f  l i - t i gan ts ,  as  such . "  Coas ta l  O i1  N .y .  v .  Newton ,  23 ] -

A . D . 2 d  5 5 ,  5 7  ( 1 ' t  D e p , t  1 9 9 7 ) ,  a p p .  d e n . ,  9 1  N . y . 2 d  8 0 9  ( 1 9 9 9 )

(per curiam) (hoIding that defendants had no st.anding to

challenge the al leged assignment of a criminal case to a tr ial

judge in violation of the fndividual Assigmment System). See

a lso  Vacca  v .  VaLer ino ,  ] -6L  A .D .2d  I I 42  (4 rh  Dep , t  l _990 )  ( " t he

[IAS] rules provide for the assignment of cases to a part icular

Judge and permit the transfer of any matter from one Judge to

l 6



a n o t h e r . ' ) ;  P o m i r c h y  v .  L e v i t i n ,  i r 4 4  A . D . 2 d  5 5 5  ( 2 d  D e p , t  1 9 8 8 ) ,

a p p .  d e n . ,  7 3  N . Y . 2 d  7 0 8 ,  c e r t .  d e n . ,  4 9 3  U . S .  8 2 4  ( 1 9 8 9 )  ( w h e n

case was inadvertently assigned to two different judges, no error

for cl-erk's of f  ice to sel-eet which judge would hear the case) .

Therefore, Administrative ,fudge Crane did not violate any

court rule by directly assigning the matter to Justice wetzel.

B. Petitioner Failed To Deuonetrate That ilustice Wetzel
Had Any Coqrxizable *Interest" In This Action

Recusal is mandatory only under the specific circumstances

summarized in,Judiciary Law S L4z *[a] judge shall  not sit  as

such in, or take any part in the decision of, an action, claim,

matter, motion or proceeding to which he is a party, or ' in which

he has been attorney or eounsel, or in which he is intereeted or

if  he is related by consanguinity or aff inity to any party to the

controversy within the sixth degree.,, I f  no mandator;1

prohibit ion applies, the decision of a recusal motion based on

al leged b ias and pre jud ice is  a  mat ter  o f  the judge's  conscience.

P e o p l - e  v .  M o r e n o ,  7 0  N . Y . 2 d  4 0 3 ,  4 0 5  ( 1 9 8 ? ) .  T h e  d e c i s i o n  o f  a

judge not Eo reeuse himself is reviewed for abuse of discretion.

Woo ls tenc ro f t  v .  Sassower ,  2 I2  A .D .2d .  598  ,  600  (2d  Dep , t  t - 995 ) .

Pet i t ioner  asser ts  that  Just ice Wetzel  was requi red to

reeuse himself under ,Judiciary Law S14 and 100.3 (E) of the Chief

Administrator's Rul-es Governing 'Judicial Conduct, which provides

that a judge shaIl disquali fy himself in a proceeding in which

his impartial i ty "might reasonably be question€d,,, such as where

t 7



the judge has a personal bias, or "has an interest that could be

substantial ly affected by the proceeding." The ointerest '

,Justice Wetzel was said to have in the l iLigation consisted of

peti t ioner's speculat ion as to possible fuLure events:

o i lust. ice Wetzel 's term as a ,.Tustice of the Court of

Claims had e>cpired. Petit ioner therefore speculated that (1)

Justice WetzeL would bel- ieve that petit ioner's suit would

inevitably succeed and, in doing so, odirectly implicate the

Governor in Respondent's corruption (pet. Br. 47-481," and (2)

Justice Wetzel 's desire to be reappointed and maintain himseLf in

the Governor's "good graces (pet. Br. 48)" would give him an

interest in "protecting (Pet. Br. 47)" t,he Governor, prejudicing

him against petit ioner and her claims.

o The Connni.ssion had previously dismissed several

eomplaints of judicial misconduct, f i led against ,Justice Wetzel.

Petit . ioner therefore speculated that ,Justice Vletzel wouLd wish to

thwart pet. i t ioner's challenge to the Commission's al leged

osurnrnatT dismissals" of judicial miseonduct eomplaints because if

the challenge succeeded a "reinwigorated" Commission gqlg[f re-

open the dismissed complaints, which, in turn, miqht have some

b a s i s  i n  f a c t  ( P e t .  B r .  4 9 ) .

Any "interest" al legedly possessed by ,Justice Wetzel thus

turned on the occurrence of a series of speculati-ve and

implausible contingencies, all of which were dependent upon

l 8



establj-shing petit ioner, s unfounded al legations of wide-ranging,

high-leveI fraud and cor:rrption. When a judge's purported

interest in a lawsuit is "remote, contingent, or speculative, i t

is not the kind of interest which reasonably brings into question

a judge's  impar t ia l i ty . "  fn  re  Drexel  Burnham Lambert  Inc. ,  861

F . 2 d  1 3 0 7 ,  l 3 L 4  ( 2 d  C i r .  1 9 8 8 )  .

C.  i lust ice Wetzel 'e  Decis ion Is  Not
Itself Evidence of Discnralifyincr Biae

fn order to justi fy reeusal, proof of a judge's bias or

prejud.ice must normally be based on extra-judicial conduct,

O c a s i o  v .  F a s h i o n  I n s t .  o f  T e c h . ,  8 6  F .  S u p p . 2 d  3 7 I ,  3 7 4

(S .o .N .Y .  2000) .  oThus ,  a  j udge ' s  adve rse  ru l i ngs  and  dec i s ions

against a party almost never are a valid basis for a party to

seek d isqual i f icat ion based on b ias or  impar t ia l i ty . "  Id .  This

is, unfortunately, not a point petit ioner is wil l ing to concede;

her disagreement with the reasoning of 'Justice Wetzel 's decision

is so vehement that she claims it .  is a "criminal act" (a. 7) .

The argument that a refusal to recuse oneself is evidence of

bias is, on its face, is so devoid of merit that i t  does not

warrant extended discussion. It  suff ices to say that

petit ioner's claim that the decision demonstrates bias mandating

recusal amounts to no more than a claim that the court stubbornly

refused to accept  pet i t ioner 's  arguments,  such as her  asser t j -on

that she has established, as a matter of incontrovert ible faet,

the "fraudulence" of the decisions in the D. Sassower and Mantel l

I
I

I
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( A .  6 0 )  .

POI!Ir rv

The Court Did Not Err By

%,fiffi"ilil::';il::l,Iu "oo

I t  is  wel l -establ ished that  l i t igants  who br ing repet i t ious

and baseless lawsuits may be enjoined from doing so unlees they

receive prior permission of the court issuing the injunction.

See,  4 �444444�-_,  Mi11er  v .  Lanzisera,  273 A.D.2d 966,  869 (4th Dep, t

2000) (citat ion omitted) (court may order injunetive rel ief even

in the absence of a finding that the party engaged in frivoJous

conduct, in order to "prevent the use of the judicial system as a

vehic le  for  harassment ,  i l1  wi l l  and sp i te") ;  Saf i r  v .  Uni ted

S t a t e s  L i n e s .  I n c . ,  7 9 2  F . 2 d  1 9 ,  2 4  ( 2 d  C i r .  1 9 8 6 ) ,  c e r t .  d e n . ,

479 V.S.  1099 (1987)  (cour ts  have inherent  power to  protect  the i r

abil i ty to function by enjoining repetit ive, basel-ess

l i t i ga t i on )  .

That petit ioner has engaged in repetit ive l i t igation by

fi l ing virtual ly the same Lawsuit twj-ce against the Commission --

f irst in D. sassower v. commission and t,hen in this sui-t is

quite clear. Petit ioner's owrr documents demonstrate that she, D.

sassower, and cJA usually function publicly as interehangeable

part i-es. Al l  of the judicial misconduct complaints at issue in

this action and apparently in the D. sassower case as we1r, were

fi led in the name of cJA. A11 of petit ioner's eorrespondence



with the Conrmission, and with every other New york StaEe office

and agency save the eourts, has been in the name of c.rA. see,

€ . c r . ,  A .  4 8 - 5 1 - ,  5 7 - 8 4 ,  8 6 - 9 0  ,  z g ! - 2 8 s .  T h e  p e t i t i o n  i t s e l f

identifies the D. sassower v. commission lawsuit as a cJA suit:
i rn Apri l  1995, cJA spearheaded an Art icle zg proceedj-ng, Doris

York .o  (e.  25,  pet i t ion,  fg) .  C,JA,s May Z,  l9g7 memorand.um,

addressed to numerous public off icials and agencies and

discussing the D. sassower case (e. 4g-49') ,  describes the ease as

"o l r r "  case and "cJA's  chal lenge to 22 l [ycRR s?ooo.3.o

The common identity of petit ioner, D. sassower, and c,fA, for

l i t igation purlgoseE, is further highlighted by the public

interest advert isements CJA regularly publishes. A11 describe

@'s l i t iqat ion ef for ts  to  chal lenge the commiss ion (e.  50,  51,

55a-56) .  r t  is  therefore no surpr ise that  in  th is  aet ion

virtual ly al l  of petit ioner's documents consists of letters and

memoranda she has prepared concerning the Commission, Justice

Rosenblatt,  and the D. sassower and Mantel l  d.ecisions, in the

name of CJA. Since there is no evidence that petit ioner and CJA

(and, for that matter, D. Sassower) have acted independently, i t

lras more than appropriate for the court to enjoin both of them

from pursuing further l i t igation concerning the commission.

The court also had the power to impose the l i t igation

in junct ion sua sponte.  spremo v.  Babchik ,  155 Misc.  2d,  796 (N.y.
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c o -  s u p .  c t .  1 9 9 2 ) ,  a f f ' d  a s  m o d i f i e d ,  2 ! 6  A . D . 2 d  3 8 2  ( 2 d  D e p , t ) ,

a p p .  d e n . ,  8 6  N . t . 2 d  7 o 9  ( 1 9 9 5 ) ,  c e r t .  d e n . ,  5 1 6  U . S .  1 1 6 1

(L996)  .  rn  v iew not  on ly  of  pet i t ioner 's  repeated recusal

motions and voLuminous correspondence, but aLso her bitt,er and

personal attaeks on part icipants in this case (see, for example,

A. 308-309, arguing that the f i l ing of a proof of se:rr ice

referring to the delivery of a *supplemental memorandum of haw,,,

rather than the affirmation actually ser:ved. uras a ofraud upon the

court,o augmenting pet, i t ioner's claim for oseverest sanctj-ons'

against the attorney concerned), supreme court 's imposit ion of a

f i l ing in junct ion was amply just i f ied.
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Conclusion

For all of the reasons stated above, the January 31, 2000

Decision, order and Judgment of supreme court denying

petit ioner's application for recusal and denying and dismissing

the petit ion should be affirmed.

Dated.: New York, New york
Vlarch 22, 2OO1
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