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Pe t i t i one r ,
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RESPOIIDENIT'S REPIJY MEMORAI{DI'M IN FT'RTEER
SUPPORT OF A MOTION TO DISMISS AIID IN
OPPOSITION TO PETITIOIIER'S MOTION FOR *OMNIBUS

REIJIEF"

Pre1LmLnarT SEatement

This memorandum is respectful ly submitted on behalf of

respondent, Commission on ,Judicia1 Conduct of the State of New york

( the "Commiss ion")  in  rep ly  to  pet i t ioner ,s  opposi t ion to  the

Commiss ion 's  mot ion to  d ismiss th is  Ar t ic le  78 proceeding and in

fur ther  suppor t  o f  the Commiss ion 's  mot ion.  I t  is  a lso submit ted

in opposi t ion to  pet i t ioner ,s  mot ion to  (a)  d isgual i fy  the At torney

General as eounsel for respondent Commission in this epLR Article

78 proeeeding, and (b) vaeate Judge Lebedeff,s order granting

respondent's application for an extension to respond to the
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pet i t ion.  See Pet i t ioner 's  "Not ice of  Mot ion For  Omnibus Rel ie f , ,

dated ,Jury 28,  L999;  Af f idav i t  o f  E lena Ruth sassower,  sworn to  on

Ju ly  28 ,  L999  ( " sassower  a f f . " ) ,  f l f l  1 -113 ;  pe t i t i one r , s  Memorandum

of  Law da ted  , Ju l y  28 ,  ] � 999  ( , .Pe t .  Mem. , ,  )  ,  pass im.  I t  i s  a l so

submit ted in  opposi t ion to  p la in t i f f 's  addi t ional  appl icat ion

which, although not noticed in her notice of motion, see CpLR 2215,

seeks sanctions against the Attorney General and his assietants for

appearing and assert ing the defenses that have been raised on

behal f  o f  the commiss ion in  th is  lawsui t .  sassower af f .  l l  114

l2O ; Pet . Mem. at Difg,?.j.!0.

, , ARGI'ME}iI1T

A. Dlalntlff , g Motlon to Dleglrallfy the Attorney General

Plainti f f  argues that the Attorney General should be

disquali f ied from representing the Commission beeause she and/or

CJA has filed ethics complaints against the Attorney General and

various Assistant Attorneys General who have rejected her requests

for  invest igat ions.  sassower af f .  l l f l ro-103.  pet i t ioner  arso

complains about the manner in which Assistant Attorneys General

have responded to her  mother 's  cases in  s tate and federaL cour ts

against  the judges of  the Appel la te Div is ion,  Second Depar tment ,

who suspended her .  Id .  a t  f f l  2 t -23.  However ,  none of  these

asser t ions establ ish any eonf l ic t  between th is  pet i t ioner  and the



Attorney General 's off ice which wourd reguire the Attorney

Genera l ' s  d i squa l i f i ca t i on .  compare  so low  v .  w .R .Grace  &  co . ,  93

N-Y .2d  303  (L994)  .  None  o f  t he  comp la in t s  tha t  pe t i t i one r  has

aI1egedIy f i led against the Attorney General and his Assistants are

pending before the respondent Commission. Addit ionally, petit ioner

was not  a  par ty  to  her  mother 's  lawsui t  and,  thus,  has no s tanding

to asserts any claime about the manner in which it  was defended.

Petit,ioner also argrues that the Commission is not

entit led to representation by the Attorney General pursuant to

Exec.  L .  563(1)  because there has been no ar t icu lated . . f ind ing"

that i t  would be in the interests of the State to defend this

proceeding.  sassower af f .  f l t l  14,  54-103.  However ,  as more fur ry

argued in foot.note 1 of the Commj-ssion's Memorandum in Support of

a Mot ion To Dismiss dated May 24,  1999 ( . .Commiss ion,  s  Mem., ,  )  ,

peti t ioner lacks standing to challenge the Attorney General,s

decision to represent the Commission. Compare Zaeearo v. parker,

L 6 g  M i s c . 2 d  2 6 6 ,  2 6 g - 6 9  ( s u p .  c t . ,  o n a d a g a  c o . ,  L g g 6 ) ( p l a i n t i f f

lacks standing to object to the Attorney General,s representation

of  the defendant  under  p.o.L.  S17 because pra int i f f  can not

demonstrate that he has sustained special damage, d.i f ferent in kind

and degree from the community in general, by the Attorney General,s

r e p r e s e n t a t i o n ) ,  a f f i r m e d ,  2 4 9  A . D . 2 d  l - O O 3  ( 4 t h  D e p , t  1 9 9 8 )  .  A s  i n



S a s s o w e r  v .  S i g n o r e L I i  ,  9 9  A . D . 2 d  3 5 8  ( 2 d  D e p ,  t  1 9 8 4 )  ,  t h e

respondent here is entit led to representation and the Attorney

Genera l  is  s tatutor i ly  author ized to  defend th is  proceeding.  Exec.

L.  s53 (1) .  Addi t ional ly ,  the At torney Genera l  is  expressJ-y

authorized to appear in this proceeding an,i defend petit ioner, s

eons t i t u t i ona l  cha l l enges .  see  GPLR 1012(b ) ;  Exec .Law s?1 .

In any event, this offiee hae made its deterrrrination that

the Commission is entit led to representation in the CPLR Article Zg

proceeding and that i t  is proper for the assigned Assistant

Attorneys General in the Lit igation Bureau to do so. rn fact,

petit ioner acknowledges that she was expressly advised on numerous

occasions that  we were represent ing the Commiss ion,  see e.g.

sassower af f .  l t  20,  81,  and that  she was la ter  adv ised by the

Attorney General 's executive staff that the Off ice is comfortable

wi th  Ehat  dec is ion.  Sassower af f .  i i  99,  101.  No fur ther

explanation is necessar? nor srarranted

For  aI I  the foregoing reasons,  pet i t ioner ,s  mot ion for

d isqual i f icat ion of  the At torney Genera l  should be denied.

B.  P la in t i f f  's  Mot ion to  Vacat ,e i lust ice Lebedef f  'E Order
Grantina Reepondent An Extension To Resoond To the Pet-ir-. irrn

r t  is  genera l ly  wel l -set t led that .  a  judge does not  have

the authority to vacate or set aside an order of a judge of co-



ordinate jur isdict ion.  poweLl v.  Al- l_ c i ty rnsurance co. ,  74 A.D.2d

942 (3rd Dep'r  r -98o).  As rhe court  of  Appeals stated g*a"-r-

C i t y  o f  C o h o e s ,  3 7  N . y . 2 d  1 6 2 ,  j . 6 S  ( 1 9 7 5 )  :

The doctr ine of  the .1aw of  the case,  is  a
ru le of  pract ice,  dn ar t icu lat ion of  sound
pol icy that ,  when an issue is  once jud ic ia l ly
determined, that should be the end of the
matter as f ar as ,Judges of courts of co_
ord inate jur isd ic t ion are concerned (c i ta t ions
omit ted)  .

In this case, Justice Lebedeff determined that respondent

demonstrated suff icient grounds to support i ts application for an

extension to  move to d ismiss the pet i t ion,  in  l ieu of  an answer,

pursuant to CPLR 7804 (f) .  Her determination is not reviewable by

this court. such review, i f  any is necessary, should be made on

any appeal from this court 's f inar judgment to the Appellate

Division or, beeause this is an Art icle ?g, on a motion for leave

to appeal this interlocutory order to the Appellate Division. See

CPLR 5701  (b )  (1 ) ;  An ton ious  v .  Muhammed,  L8B  A .D .2d  399  ( l s t  Dep , t

]-992) .

Pet i t . ioner ,  never theless,  asks th is  cour t  to  vacate or

modify Justice Lebedeff, s order which granted respondent, s

appl icat ion for  an extension wi th in  which to  make i ts  mot ion to

d ismiss the pet i t ion pursuant  to  CPLR 7804 ( f )  .  pet i t ioner  c la ims
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that  Just ice Lebedef f  lacks subject  mat ter  jur isd ic t ion to  grant

respondent's application for an extension of t ime in the proceeding

where she had already recused herself and that, in any event, her

jur isd ic t ion was l imi ted to  extend. ing respondent 's  t ime to serve

and f i le  an answer,  ra ther  that  a  mot ion to  d ismiss.

However, the only proper venue for a challenge to a

Supreme iourt , fustice's exereise of her subject matter jurisdict ion

is the Appellate Division. In any event, even if  Justice Lebedeff 's

order was reviewable in this Court, her constitut ional, statutory

and inherent jurisdict ion as a Supreme Court justice authorized her

Eo grant the adjournment that respondent requested in the same

proceeding that she recused herself.  Addit iona1ly, t .he fact that

petit ioner does not mention, much less demonstrate, that she was at

alI pre judiced by the short extension that ,Just, ice Lebedef f

granted, eoupled with the one month extension that this Court

granted petit ioner in which to reply, supports a f inding that the

extension should be confirmed in al l  respects. See Antonious v.

Muhammed,  L88 A.D.2d at  399 ( t r ia l  cour t  order  grant ing defendant ,s

appl icat ion for  extension upheld where p la in t i f f  fa i led to

demonstrate any pre jud ice by reason of  the re la t ive ly  shor t .  de lay) ;

M a t t e r  o f  R u s s o  v .  J o r l i n g ,  2 L 4  A . D . 2 d .  g 6 3 ,  g 6 4  ( 3 r d  D e p ' t )  ( t r i a l

eour t  d id  not  abuse i ts  d iscret ion in  excusing a la te f i l ing of



three weeks af ter  the s tatutory  deadr ine where,  in ter  a l ia ,

"petit ioner has suffered no signif icant prejudice as a consequence

o f  t h e  m o d e s t  d e I a y . . . " )  l v .  t o  a p p e a l  d e n i e d ,  8 6  N . y . 2 d  z o 5

(1995) .  Moreover ,  pet i t ioner  demonstrates no pre jud ice by reason

of  respondent 's  f i l ing a mot ion to  d ismiss in  l ieu of  an answer,

which,  notwi thstanding pet i t ioner '  s  c la im other 'wise,  is  author ized

pursuant  to  CPLR 7804 ( f )  .

Indeed, i t  is well-sett led that defaults are not favored

and that courts prefer to proceed and resolve issues on the merits.

See  Crawfo rd  v .  Pe ra les ,  205  A .D .2d  307  (1s t  Dep , t )  (a  t r i a l  cou r t

should not, grant rel ief against a State agency before i t  has f i led

an answer. unless the fai lure to answer is intentional and the

administrative body had "no intention to have the controversy

determined on the meritso), appeal dismissed, lv. To appeal denied,

84 N.Y.2d 987 (1994)  .  Accord ingly ,  pet i t ioner 's  mot ion to  vacaEe

the extension should be denied.

e. PetitLoner'B Motion For Srrrct iona

Petit ioner argues that the Attorney General,s conduct in

appear ing and asser t ing the Commiss ion 's  defenses in  i ts  mot ion to

d ismiss is  f r ivo lous conduct  that  warrants  the imposi t ion of

sanct ions.  She a lso seeks sanct ions against  Ass is tant  At torney

General olson for applying to Justice Lebedeff for an extension and



for  the content  o f  her  l -e t ter  to  the cour t ,  dated May 2g,  1999.

However ,  pet i t ioner 's  appl icat ion for  sanct ions should be denied.

rn i t ia l ly ,  i t  is  noted that ,  because pet i t ioner  has

fa i led to  des ignate her  sanct ions appl icat ion in  the Not ice of

Motion, such rel ief may not be granted. ggg Matter of Barquet v.

Ro jas -cas t i 11o  ,  2L6  A .D .2d  463  (2d  Dep ,  t  1995 )  ( vaca t i ng  t r i a l

court order imposing eanctione where movant, failed to serve a

notice of cross-motion demanding such rel ief, dB required by cpLR

22L51.  However ,  despi te  th is  procedura l  defect ,  pet i t ioner ,s

applicat ' ion should be denied because the Attorney General has not

engaged in any fr ivolous conduct as defined by 22 NycRR s 130-

1.1(a)  that  would warrant  sanct ione under  22 NYCRR par t  L3O-1 or

any other  sanct ions that  pet i t ioner  seeks.

For  the purpose of  Par t  130-1 of  the 'Ru1es of  the Chief

Administrator, eonduct is fr ivolous if :  (1) i t  is completely

without merit in law or fact and eannot be supported by a

reasonable argument for an extension, modif ication or reversal of

exist ing Iaw; or (2') i t  is undertaken primari ly to delay or prolong

the resolut ion of  the l i t igat ion,  or  to  harass or  mal ic ious ly

in ju re  ano the r  .  22  NYCRR t -30 - t - . 1 [ c ]

AAG olson 's  appl icat ion for  an extension to  respond

the pet i t ion on behal f  o f  respondent  and her  May 28,  j ,g9g ret ter

to

to

t
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this Court requesting a scheduling conference or order is not

sanctionable conduct under the aforementioned or any standards.

Addit ionally, in this cases, al l  of the arguments raised in AAG

Kennedy's aff irmation and in respondent,s memorandum in support of

i ts motion to dismiss are meritorious and fu1ly supported by the

referenced caselaw in i ts memorandum of law. See Respondent,s

Memorandum In Support of a Motion to Dismiss (..Resp. Mem.,).

Nevertheless, petit ioner now attempts to rely upon the

confusion she has created to say that the At,torney General should

be sanctioned because Respondent's Motion t.o Dismiss has,

a l legedly ,  mis in terpreted her  l i t igat ion s tatus and arguments.

For examPl€, petit ioner now argues that she is not suing

the commission "as coordinator of cirs'  or on beharf of the

corporation. She discloses -- for the f irst t ime in her opposit ion

to the Conrmission'€t motion to dismiss -- that e.fA,s Director, Doris

sassower, told petit ioner that she would ..not authorize this

lawsui t "  and that  she "wi r l  not  be invorved in  i t .o  sassower af f .

1  I1 '7  .  Dor is  Sassower 's  d i rect ive notwi thstanding,  pet i t ioner

commenced this proceeding and put CJA in the caption. The petit ion

and blueback l ist the address for C,fA, and petit ioner corresponds

on CJA stationary.

l



Petit ioner now claims that her reference to CJA in the

caption and throughout the petit ion was merery for the purpose of

describing who she is. She asserts that this Art icle 7g proceeding

is commenced by her as an .. individua1,,, and that the Attorney

General should be sanctioned for raising CPLR 32L as grounds for

d i sm issa l .

I t  is respectful ly submitted that the petit ion, together

with the exhibits annexed, support the Commission,s view that this

proceeding should be deismissed pursuant to cpLR 7904 (f) and

321'r (a) (3) because it  was commenced by a non-attorney gra Ee

pet i t ioner  on behar f  o f  a  corporat ion in  v iorat ion of  cpLR s 32j - .

Resp.  Mem.,  Point  r  a t  !L-L2.  However ,  i f ,  as pet i t ioner  now

claims, she is suing as an individual, there can be no dispute

that ,  ?s a non-at torney,  pet i t ioner  can not  mainta in th is  lawsui t

Dro bono Dublica, as she again tr ies to do. see sassower aff.  t  g.

Addi t ional ly ,  i f  she is  su ing as an . . ind iv idua1, '  the pet i t ion

should, nevertheless, be dismissed for al l  the reasons set forth in

the Commissi?tt '" Memorandum of Law and for the addit ional reason

that  pet i t ioner  lacks s tanding to  br ing th is  Ar t ic le  78 proceeding

in Ehe nature of mandamus as an indi-vidual

f t  i s  we l l - se t t l ed  tha t ,  i n  o rde r  t o  ma in ta in  an  A r t i c l e

78 in the nature of mandamus, the petit ioner must demonstrate that

1 0



she made a prior demand for action and the respondent agency fai led

to  ac t  as  i t  was  requ i red  to  do .  see ,  € .g . ,  Aus t i n  v .  Board  o f

,  5  N . Y . 2 d .  4 3 A ,  4 4 2  ( 1 9 5 9 )  .  H e r e ,

petit ioner never made a demand of the commission as an

*individual. o Petit ioner f i led complaints ..as Coordinator,, of C;A

and emphasized that eJA, not petit ioner .. individuar1y,,, was the

complainant in a letter to the Commission dated Deeember 29, 199g.

see Pet i t ion,  Exh.  F-4.  Becauge pet i t ioner  never  f i led a pr ior

demand as an "individual" and because ci lA,s Director does not

authorize this lawsuit based upon c,fA, s complaints to the

commission, see sassower aff.  f l  ]-L7 peti. t ioner has fai led to

meet a necessary prerequisite to f i l ing this suit as an individual

and lacks standing to do so.

Petitioner also argRres that Respondent's res judicata and

collateral estoppel defenses are 'sanetionable' beeause she is

suing as an ' individua1," and not ae the Coordinator of C,IA, which

"spearheaded" the 199s proceeding.  sassower af f .  I  119.  This

asser t ion i f  accepted by th is  cour t  modi f ies Respondent ,s

Point  r I  to  a l imi ted extent .  Accept ing pet i t . ioner ,  s  argument  that

she and her mother commenced separate proceedings as separate

ind iv iduals ,  they are s t i l l  pr iv ies to  the same causes of  act ion

for  res jud icata purposes.  see Resp.  Mem. At  14- .1-6.  rndeed,

L 1



petit . ioner reaff irms that she and her mother are .. in privity" as

she t r ies,  in  Ehis  lawsui t ,  to  reasser t  issues concern ing the g

compLaints that her mother f i led with the Commission and referenced

in  the  p r i o r  l awsu i t  ( see  e .g . ,  peE .  f  r i t t y -Th i rd ;  p1 .  Mem.  a t  39 -

40) ,  and c la ims that  she has s tanding to  '>r ing th is  lawsui t  to

compel the Commission to investigate her claims against Justice

Rosenblatt because, in petit ioner view, an investigation would lead

to i ludge Rosenblatt 's removal from the bench and Ehat would result

in the immediate restoration of her mother's l icense to practice

law .  Pe t .  Mem.  a t  7g -79 .  r f  t ha t  i s  so ,  t he  pa rE ies  a re  i n

pr iv i ty  and th is  case is  barred by res jud icata.  r f  that  is  not

eo,  then for  ther  easons set  for th  in  Point  I I I  o f  Respondent ,s

memorandum of Law, petit ioner lacks standing to bring this suit.

Finally, petit ioner seeks sanctions because the Attorney

General has raised defeneee of justiciabl i ty, standing and fai lure

to staEe a claim upon which rel ief can be granted in points II I  and

rv of  respondent 's  memorandum. p l .  Mem at  6g -  95.  r t  is

respect fu l ly  submit ted that  each of  these defenses are mer i tor ious

in law and fact, and are supported by a reasonable argument based

upon ex is t ing caselaw.  fndeed,  for  a l l  the reasons set  for th  in

Respondent's Memorandum, and for the reasons set forth in the ;u1y

13,  l -995 decis ion in  s"""or" r  r .  co** i " " io .  or  Jrd i " i " l  corrdu" t ,  Ny

I 2



Co.  fndex  No.95-109141 (Cahn,  ,J . ) ,  see  Kennedy a f f  . ,  Exh ib i t  2 ,  the

pet i t ion shourd be dismissed in i ts ent i rety.  Further,  any and alr

other relief that is being sought in petit ioner, s '.omnibus motion,,

should be denied.

CONCIJUSION

' For all of the foregoing reasons, and for all the reasons

set forth in Respondent's Memorandum, petit ioner,s ..omnibug' motion

should be denied, respondenL,s cross-motion shourd be granted, and

t,he verif ied petit ion shourd be dismissed in i ts entirety.

Dated: New York, New York
August  13,  L999

Respectful ly submitted,

ELTOT SPITZER
Attorney General of the

I20 Broadway - 24iu}n Floor
New York,  New York I027L
Q J - 2 )  4 ] - 6 - 8 s 9 s

Michael ${pnedy
Ass i stantvAt torneys General

1 3


