
SUPREME COI'RT OP THE STATE OF NEW YORK
COI'NTY OF NEW YORK

ELENA RUTH sAssowER, coordinator of : AFFTRIIATTON rN
The Center For ,Judicial Accountabil i ty, FURTHER SUPPORT OF
Inc. ,  Act ing Pro Bono publ ico t  i  RESpONDEI i I1  ,S

MOTTON TO
Pet i t ioner ,  :  DISMISS THE

-against -  :  
VERTFTED PETrrroN

I n d e x  N o .  :  9 9 - 1 0 8 5 5 1 _
COMMTSSTON ON .JUDIETAL EONDUCT :
OF THE STATE OF NEW YORK,

:
Respondent .

CAROLYN CAIRNS OLSON, an attorney admitted to practice

in the cour ts  of  the s tate of  New york,  und.er  penal ty  of  per jury ,

a f f i rms  as  fo l l ows :

1-  I  am an Assis tant  At torney Genera l  in  the of f ice of

El ror  sPrrzER, At torney Genera l  o f  the s tate of  New york,

attorney for respondent, Commission on Judicial Conduct of t .he

State of  New York ( the . .Commiss ion, , ) .  I  make th is  af f i rmat ion in

reply  to  pet i t ioner 's  le t ter  appl icat ion for  th is  Cour t ,s  recusal

and in further support of the Commission, s motion to dismiss this

Ar t i c l e  ?8  p roceed ing  pu rsuan t  t o  CpLR ?804  ( f )  and  3211  (a )  (3 )  ,

( s )  ,  ( 2 )  a n d  ( ? )  .

2  -  Pet i t ioner  has made a recusar  appl icat ion before



BeveraL of the seven judges who have been assigned to thls
t

act ion.  A l l  have been granted.  By Let ter  dated December 2,  Lg99

( "Pe t .  1 "2 /2 /99  l e t t e r , , ) ,  she  now renews  an  app r i ca t . i on  be fo re

th i s  Cour t .

3  . fud ic iary  Law S 14 sets  for th  the only  bas is  for  a

manda to ry  recusa l  o f  a  j udge .  pe t i t i one r , s  be r ie f  t ha t  any

judge wi th  a term expi r ing in  2001-  should recuse h im or  hersel f

i f  they are seeking reappointment  or  re-erect ion (see pet .

1 ,2/2/99 le t te : r  a t  4 l  is  s imply  not  one of  those grounds.

Addi t ional ly ,  as we argued before Just ice Zweibel  on October  g,

1999 (see pet i t ioner 's  le t ter  to  , fust , ice Kapnick dated November

5 ,  1999 ,  Exh ib i t  c ) ,  pe t i t i one r ' s  susp ic ion  tha t .  Governo r  pa tak i ,

who is  not  a  par ty  to  th is  proceeding,  is  never theless in t .erested

enough to exer t  some pol i t ica l  in f luence over  the outcome,  is

baseless speculat ion that  should be re jected.

4.  Absent  a legar  d isquar i f icat ion of  a  judge under

i lud ic iary  Law S 14,  a  t r ia l  judge is  the so le arb i ter  o f  whether

recusal  is  appropr ia te in  a g iven case.  people v .  Moreno,  7o

N . Y . 2 d  4 0 3 ,  4 0 5  ( 1 9 8 ? ) .  W h i l e  w e  k n o w  o f  n o  b a s i s  f o r  t h i s

cour t 's  recusal ,  and do not .  see any basis  for  recusal_ in

pe t i t i one r ' s  L2 /2 /99  Ie t te r  o r  o the rw ise ,  responden t  respec t . f u l l y

defers to  the Cour t  the determinat ion of  whether  recusal  is



appropr ia te in  th is  case.

5 .  F i n a l 1 y ,  p e t i t i o n e r ' s  ] . 2 / 2 / 9 9  r e t t e r  o f f e r e  n o

fur ther  argument  on the mer iLs of  th is  proceeding.  r t  is

reepect fuL ly  submit t 'ed that ,  for  a l l  the reasons set  for th  in

respondent's memorandum of law, the petit ioner shourd be

dismissed in  i ts  ent i re ty .  rndeed,  as pet i t ioner  has noted,  on

september 30,  1-999,  in  t " ra" I l  r ,  tara.  "o** i r " ion o,  " rd i " i " I

conduc t ,  N .Y .  co .  rndex  No .  l - 086s5 /99 ,  t he  sup reme cou r t ,  New

York County (Lehner ,  ,J . )  d ismissed a s imi lar  pet i t ion seeking to

over turn the commiss ion 's  determinat ion that  i t .  wourd noc

invest igat ion an at torney 's  compraint  against  a  cr iminaL cour t

judge.  see Exhib i t  A annexed hereto.  There,  the cour t  agreed

that ,  pet i t ioner 's  c la im concern ing the commiss ion,  s  fa i lure to

formally investigate a compraint against a judge and to ai"rr l i="

the compraint without investigation are ..not appropriately I
:

eub jec t  t o  j ud i c ia r  rev iew . "  Man te r l  a t  4 ,  7 .  L i kew ise ,  he re ,

assuming, arguendo, that petit ioner has the capacity to sue or

standing to  br ing th is  proceeding,  t .he commiss ion,  s  dec is ion to

d ismiss pet i t ioner 's  compla ints  wi thout  invest . igat ion . , is  not

vu lnerable Lo a wr i t  o f  mandamus. , ,  Mante l l ,  d t  7 .  
i r

WHEREFORE, for  a l r  o f  the foregoing reasons,  and rot

the reasons set  for th  in  a l r  o f  the papers and p leadings



prev ious ly  submit ted by and on behal f  o f  the commiss ion,

pe t i t i one r ' s  mo t ion  fo r  d i squa l i f i ca t i on  o f  t he  A t to rney  Genera l

and for  sanct ions should be denied and the ver i f ied pet i t ion

shou ld  be  d i sm issed  i n  i t s  en t i re t y .

Dated: New York, New york

December 5,  ] -999


