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SUIOIAiY OF THE RBPORT

OF TIfi JUDICTAL CONFERENCE COUUTTTEE TO RE\,IIEW

CIRCUIT COI'NCIL CONDUCT AIID DTSABTLITY ORDERS

The Committee to Review Circuit Council Conduct and
Disabil i ty Orders recommends that the Judicial Conference:

Consider and adopt i ts proposed disposit ion of 1B
recofirmendations addressed to the Judicial Branch by the
National Commission on Judicial Discipl ine and Removal,
as discussed in this report and the addendum thereto,
and catalogued in the j-ntroduction to the report and
t.he addendum pp. 2-L0

As a result of discussions between the Executive Committee of the
Conference and the chairman of this committee, the committee
withdraws reconrmendations Lr 2ar 3, L2, and L7 and in l ieu
thereof recommends that the Judicial Conference:

Adopt a resolution (recommendation #19) which,
endorsing in principle several reconmendations of the
National Commission on "Judicial Discipl ine and Removal,
recognizes that al l  ci iguits and courts covered by the
Judicial Conduct and Di'sabil i ty Act, or the
Administrative Off icg. '6f the U. S. Courts, already have
in place, or are in the process of adopting, the
reconmended practices, so that further Conference
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action is unnecessary as to those matters . .
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Addendum

NOTICE
No necourr,tENDATtoN pREsENTED HERETN REpREsENTs rHE poLtcy oF THE Juolcnl

CoHreReHcE uNLEss AppRovED ByrHE CoureRgNce FsELF.
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regarding confidential i ty. While there no Tonger
appears to be any substantial l-ack of uniformity
in thjs area, such a reso-Lution wi77 place the
judiciary on record in an important area of
concern;

b. Approve modi.fying the f l .-Zustratrve RuLes to
provide that copies be sent to the various
relevant chiefs at the discretion of the chief
judge of the circuit. The cotwnentary wouTd be
modrfjed to indieate that, while copies are
ordinarjTy expected to be sent to the relevant
chiefs, the chief circuit judge is free to direct
otherwise if he or she wishes. The committee
recommends that, the Judicial Conference direct
thrs committee to prepare and circulate a revisjon
to the ITTustrative Rul.es aTong these Tines; and

c. 1) approve modifying the f-Z-lustratjye Rul.es so as
to provide for access by judieiary researchers to
confidential materiaTs in order t,o perform
section 372(c) research e:rpressly authorized by
the Judjcra-Z Confetence or this committee, and
under appropriate regujrements for shjelding the
confidential i ty of such materials; and

2) direct th:.s committee to draft and circulate
such a modif ied fJ. lustrative RuJ,e. pp. 76-22

The Commission recomends "thatr 6rE provided in Illustrative
Rule 4(f) ,  a chief  judge who dismisses a complaint  or
concludes a proceeding should 'prepare a supporting
memorandum that sets forth the allegations of the complaint
and the reasons for the disposition.' This memorandum
should 'not include the name of the complainant or of the
judge or magistrate whose conduct was complained of. '  In
the case of an order concluding a proceeding on the basis of
corrective action taken, the supporting memorandum,s
statement of reasons should specifically describe, with due
regard to confidentiality and the effectiveness of the
corrective action, both the conduct that was corrected and
the means of correcting i t .  I f  action by the Judicial
councils or Judicial Conference does not result in national
uniformity on the issue within a reasonable period of t ime,
the commission recommendtedl that the 1980 aCt be amended to
impose i t .u Commission Report  at  L09.

?his committee proposes that the Judicial Conference
adopt a reso-l.ution that chief judge orders of dismrssa-L
set forth the aLJ,egations of the compraint and reasons
for dismissal .  as reguired by r lJ.ustr l t ive Rule 4(t) .
The committee notes that aTL circuits and courts
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covered by the Aet have adopted RuLe 4(t) and have now
jndicated their intention to foTlour i t ,  thus
estabLishing national uniformity and making further
action by the Conference unnecessary. pp. 22-24

4, The Conrm.ission recomended "that the Judicial Conference
devise and monitor a system for the dissemination of
information about complaint dispositions to judges and
others, with the goals of developing a body of interpretive
precedents and enhancing Judicial and public education about
judicial discipl ine and judicial ethics." Commission Report,
at  109.

This committee strongly endorses the Commjssjon's
recontmendation. The committee reconmends that the
Judicial Conference approve a reso-Lution urging a77
circujts and courts covered by the Act to submit to the
hrest  Publ ishing Co.-- for  publ ieat ion in f ' .3d--and to
-Lexis aI l .  orders jssued pursuant to 28 U.S.C. S 372(c1
that are deemed by the jssuing circuit or court to have
signif icant precedential value or to offer signif icant
guidance to other circuits and courts covered by the
Act.  pp.  24-26

5. The Commission recomended "that the Judicial Conference,
assisted by the Administrative Off ice, reevaluate the
adequacy of all data and reports gathered and issued
concerning experience under the L980 Act, including the
system used to provide such data and reports in each
circuit.  The Commission also reconrmend[ed] thatr ds part of
such general reevaluation, consideration be given to
gathering and reporting data on complaints about bias on the
basis of race, Bex, sexual orientation, rel igionr of, ethnic
or national origin, including sexual harassment. "
Commission Report at 110.

fhis committee rec,onmends that the JudiciaT Conference
adopt a resolution directing thjs eommittee, in
consu-l. tat ion with the Administrative Off ice of the U.S.
Courts, to reevaluate what data is reguired to be
reported under 28 U.S.C. S 604(h) and to formulate and
approve specific changes improving the accuracy and
usefu-Lness of the data reported . .  .  pp. 27-28

6. The Conrmission recomended "that section 332 of Title 28,
United States Code, be amended to require each circuit
council  to report annually to the Adninistrative Off ice of
the U.S. Courts the number and nature of orders entered
thereunder that relate to judicial misconduct or disability
( including delay).  "  Commission Report  at  L10-L1.
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research access to confidential materials be afforded only

pursuant to the express authorization either of the Judicial

Conference or of this committee.

We reeommend that, the JudiciaT Conference (1)
approre mdifying the fl-Iustrative Ru-Les so as
to provide for access by jadiciary researchers
to confidential materials i.n order to perform
S 372 (c1 research expressly authorized by the
Judieial Conference or this comniffss, and
under appropriate requiremeats for shielding
the confidentiality of such materials; (2)
direct thi's cormmittee to draft and eirculate
.such a modified lTTustrative RuIe

.r /
X 3. Reasoned, l{onconcluaory Chief Judge Orders of Dismissal
/ l

The Conmission recomended "that, as provided in

fJ-lustrative Rule 4(f), a chief judge who dismisses a complaint

or concludes a proceeding should 'prepare a supporting memorandum

that sets forth the alJ.egations of the conplaint and the reasons

for the disposition.' This memorandum should 'not include the

name of the complainant or of the judge or magistrate whose

conduct waa complained of.' In the ca6e of an order concJ-uding a

proceeding on the basis of corrective action taken, the

supporE,ing memorandum's statenent of reasons should specifically

descri}e, with due regard to confidentiality and the

effectiweness of the corrective action, both the conduct that was

corrected and the means of correcting it. If action by the

judicial. councils or Judicial Conferenee does not result in

national uniformity on the issue within a reasonable period of

time, the Conrmission reconmend[ed] that the 1980 Act be amended

to impose it . .  Report at 109.
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Research by Commission consultants suggested that the

pract ice,  for lowed in some circui ts,  of  issuing conclusory,

boilerplate orders of dismissal tended to result in a

substantiarly higher percentage of dismissars that appear

troublinq or "probrematic" to an outside observer. possibre

expranations for such a relationship are easy to imagine.

without ful ly detai led rationales in writ ing, there may tend to

be less discipl ine in the chief Judge's private formulation of

the bases for dismissal. The very process of spell ing out

reasons in writ ing may serve to hone the chief judge,s reasoning

and point out problems that may not be apparent upon a cursory

examination of the complaint.

Also' boi lerplate orders fai l  to assure the public that. the

court  is  ef fect ively implement ing sect ion 372(c),  s ince none can

tel l .  By leaving complainants in the dark about the reasons for

dismissal, use of boilerplate orders compromises the Act's

important symboric varue in providing the public with an

opportunity to have its complaints considered thoughtfully and

fair ly.

The arg.ument for this practice, of course, is that i t

consumes less t ime. However, delegation of the task of draft ing

routine dj-smissal orders r 6rs is conmon practice and as the

Commission also recommended (eee below), minimizes any required

expenditure of scarce Judge t ime.

By the sane token, corrective action orders that fair to

describe the correction--which Commission consultant,s found were
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the exception but st i l l  not uncommon--faII short of assuring the

public and the complainant that the corrective action was indeed

suff icient under the circumstances.

This committee is persuaded by the Cornmission's reasoning,

and endorses the substance of the Conmission's reconmendation.

This committee believes, however, that only two circuits have

recently fol lowed a practice of issuing boilerplate orders in a

signif icant percentage of section 372(c) matters. This committee

has spoken to both circuits about this matterr. and both circuits

have agreed to change their practice and adopt a policy of

issuing ful ly reasoned orders of dismissal. While the issue may

be mooted, we think i t  is nonetheless desirable for the

Conference to place formally on the record its agreement with the

Commission on this matter, thereby making clear to Congress that

the courts take the Comrnission's recolunendations seriously.

The conmittee P.r]oposes Xhat the Judieial
Conferenee adopt a resolution that ehief judge
orders of dismissal set forth the aTTeqations
of the eomplaint, and reasonE for dismissal' as
required by fTTustrative RuIe 4(f)- The
eommittee notes that aII eireuits and eourts
covered by the Act hawe adopted RuIe 4 (f) and
hawe now indicated their intention to fol7ow
it, thrrs esta-blishinq national uniformity and
making further aetion by the Conference
unnecegsary.

-f' Dissemination of Public Section 372(c) Orders

The Commission recoilrmended "that the Judicial Conference

devise and monitor a systen for the dissenination of information
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about complaint distrlositions to judges and others, with the goals

of developing a body of interpretive precedents and enhancing

judicial. and public education about judicial discipline and

judicial ethics." Report at 109.

This committee endorses the Commission's reconmendation.

In making determinations under the Act, many chief judges

operate in substantial ignorance about what other circuits have

done in similar situations. Since only a handful of public

section 372(c) orders have been published--and since the

unpublished public orders are not available on the computerized

information systems, Lexis and Westlaw--there is at present no

practicable way for a chief Judge to learn how other circuits are

interpreting section 372(cl and the f l lustrative Rules. To some

extent, of course, chief Judges and staff share information

informally, especial ly in connection with serious matters, but

this sort of conununication is far too linited and episodic to

substitute for publication

This ie by no means a new idea. In 1986, the drafters of

the I l lustrative Ru1es said much the sErmes "[P]ublication of

some of the chief Judges' dismissal orders--as contrasted with

mere public availability--would surely improve the operation of

the rnechanism. For the most part, the f i f teen chief Judges with

responsibi l i ty under this statute have been making decisions

about issues under the statute quite unaware of how the same or

similar issues have been treated in other circuits and without

the benefit  that f lows from scholarly cri t ique. A body of
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published precedent can only be helpful to us al l .  " Commentary

to I l lustrative Rule L7.

As the Commission recognized, such publication should be

selective, since many--indeed most--dismissal orders lack

precedential value. The maJority of complaints are

insubstantial,  and even orders disposinq of substantial

complaints may often be so fact-specif ic as to be worthless

outside the i:nmediate situation. On the other hand, some orders

do determine knotty lega1 issues in the application of the Act

and would be of interest to other circuits. As is done with

court of appeals opinions, i t  should be left to each circuit to

determine which of its public orders merited publication.

The committee believes that publication of selected S 372(c)

orders by Ylest Publishlng Co. in F.3d is the best course. This

is at once the easiest option--since no new publications or

procedures are required--and the option that would effect the

widest disseminat ion of  sect ion 372(c) orders,  s ince F.3d is

almost universal. Since any orders published in F.3d wil l

automatically be picked up on Westlaw, the committee also

believes that al l  orders published in F.3d should also be

submitted to Lexis

The eonmittee teeommends that the JudiciaT
Conference ;rpprove a resoJ.utjon urqing a77
eircuits and courts eovered by the Aet to
sulrmi't to the West PubJ,ishing Co. for
pubJ-ication i'n F.3d -- and to Lexis a77 orders
igsued pursuant to 28 U.S.C. S 372 (e) that are
depqed by the issuing circuit or court Xo have
significant precedential rralue or to offer
signifieant gttidance to other ci'rcuits and
courts covered by the Aet.
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