
guel J. Cortez
Clerk

@nfteD Ststed @ourt of 9ppeatd
Eleventh Circuit
56 Forsyth Street, N.W.
Atlanta, Georgia 30303

February L, 1995

Mr. Lester Swartz
P.O. Box 27-3225
Boca Raton, Florida 33427-3225

RE: Misc. No. 95-LOL2, fn the Matter of :  LEST'ER SWARTZ

Dear Mr.  Swartz:

Enclosed is an order of Chief Judge Gerald Bard Tjoflat
which has been received and filed in this office and whiah i:s
eff ective as of the date f iled. This order determines 'Ehe
conplaint of judicial misconduct earl ier f i led by you pursuant to
28 U.S.C. S372(c) and Addendum I I I  of  the Rules of  the Judic ia l
Council of the Eleventh Circuit. I also invite your attention to
Rules 4,  5,  6 and 16 of  Addendun I I I .

MJC/emw

Enclosure

c: Hon. Phyl l is  A.  Kravi tch
Circuit Clerk Secured File
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In Rcplying Give Numbcr

Of Casc And Namcs Of Parties

Sincerely,



BEFORE TEE CEIEF i'UDGE

OF TEE EIJFYENTE 
'UDICTAIJ 

CTRCUIT

l . tLscel laDeous Docket Nos. 95-1012, 95-1013,
95-101{,  95-1015, 95-10162 95-L0L72 95-1018'
95-1019, gS-LO2O, 9S-LO21, 9S-LO22, 95-1023
95-1021, 95-1025, 95-LO26t and 95-1027

III TEE T{.ATTER OF A COI,TPIJAINT FrI'ED BY
ITE8TER SWARTU

fN RE: The complaint of Lester Swartz against
UnLted States Circuit Judges Phyliss A. Kravitch,
R. Lanier Anderson, J. L. Edmondson, Ernnett R. Cox,
Stanley F.  Birch,  JoeI F.  Dubina, Susan H. Black,
and Ed Carnes of the Eleventh Circuit i  United States
chlef Dlstr lct Judges Myron H. Thonpson, of the Midddle
DLstr ict  of  Alabama, John H. 'Moore f f ,  of  the Mlddle
Dlstr lct of Florlda, l i laurice l , t .  Paul, of the Northern
DistrLct of Florida, Norman C. Roettger, of the
Southern Distr ict of Florida, t{Llbur D. Owens, of the
Middle Distr ict of Georgia, and B. Avant Edenfield,
of the Southern DLstrlct of Georgia; and United States
District .fudges James H. Hancock of the Middle Distri"at
of Alabana and Alex T. Howard, JE., of the Southern
District of Alabana under the ,ludicial Conducs and
Disabl l i ty  Act of  1980, 28 U.S.C. S 372(el .

ORDER

On Apri l  27 , t994, T entered orders dismissi-rg three

complal-nts Lester Swartz f  i led pursuant to 28 U.S.C. g3?Ziel

agalnst the members of the Eleventh Circuit Court of appeals

panel  that  af f i rned the dismissal  of  a sui t  Mr.  Swartz had

brought in the United States District Court for the Southern

Distr l-ct of Florida. Ttre panel 's unpubtished opinio:r in that

case, Swartz v.  The Flor ida Bar et .  a l ,
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order as Exhibit A.

is attached to ttris



Fol l0wing my entry of  these orders disnissing Mr. .  swartzrs
complaints, Mr' swartz appealed my decisions to the Ereventh
circul t  Judic ia l  councl l .  The counci l  af f i rmed my decis ions.
The instant complaints were brought against nembers of the
iludicial council who partlcipated in such affirrnairces! circuit
Judges Kravltch, Anderson, Ednondson, cox, Birch, Dubina, Brack
and carnesl District Judges owens, Edenfierd, Hancock, Tirompson,
Howard, Paul, Moore and Roettger. swartz con-+-ends that t.rrr..f,€
Judgee, ln votrng to af f r rm, ,engaged !n conduct prejudic iar  to
the effectLve and expeditious adninistration of +-he business of
the courts, t r  and therefore should be discipl ined. Mr.  swartzrs
conplalnts are frivorous on their face and, accorclingry, are
DrsurssED.

of the

Dated thls 27t!n day of  January,  1995.

6
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PEI],I..NENT

THE I'NITED

FOR THE

STATES COT'RT OF APPEATS

ELEVENTH CTRCUIT

No.91-5119
Non-Argunent Calendar

D. e.  Docket No. 90-6324-CIV-JCP

LESTER SWARTZ, Pro Se,

Pla lnti f f -ApPrer L t an{:,

versus

THE FLORTDA BAR, DAVrD BARNOVTTZo
JOHN BERRY, JOHN A. BOGGS, . IOHN HARKNESS,
JR.,  DON HEYHAII ,  STEPHEN N. ZACK, RTCHARD
Lrss,  THE PARTNERSBTP LAI{  FIRH OF "GARDNER
AND I IARGOLIN," PETER l{ .  t ' IARGOLfN, RICHARD
H. HARGOLIN, . IAMES S. UARGOLfN and FRFD GARDNER,

Def endan ts- ltgr6:e I" Lees .

[oo Hm PUBLTSHI
:

IN

FILED
u.8. C&rg;oF APPEALS

Er€vB{n{otRcufT

rnf 2 2w

IIEU€LJ. COfrIE?
c[^EnK

AppeaI f rom
for the

the United States
Southern Distr ict

Distr ict  Courr"
of  Flor i<ra

( . Iune 22, L992i

Before HATCHETT, ANDERSON and DUDINA, Circui t  Judges,

PER CURIAH:

COUNCIL I
Page lI of 2I

r !

EXEIBIT A



FACTS

On Apri l  21,  1990, appel lant  Swartz brought sul t  ln the

District Court for the Southern District of Florlda against

numerous defendants cornpr ls ing baslcat ly two separate groups.t

The f i rst  group of  defendants consists of  appel lees,  the Flor ida

Bar,  David Barnovi tz,  John Berry,  John A. Boggs, John Harkness,

Jr., Don Hyman, Stephen Zack, and Rlchard Liss (herelnaf.lait

referred to as rrFlor ida Bar Defendantsfr) .  The second group

conslsts of  appel lees,  the partnership Law f i ra of  r rGardner and

Margol lnr t '  Peter W. Margol in,  Richard H. Hargol in,  James S.

ltargolln, and Fred Gardner (herelnafter referred to as otHarqoltr"n

Defendantsrf) .  Swartzt  complaint  a l leged f ive countg agalnst  each

group of  defendants,  lncluding al legat lons agalnst  each group of

rrPattern of Fraudulent Schemesrrt I 'RICO IRacketeer fnfluenced and

Corrupt Organlzat lons ActJ Vlolat loDSrtr  r rDepr ivat lon of  Rlghtsr@

and pendent Flor lda elalns.

Swartz t clalns stern from a dispute betweer Swartz arrd

appellee Peter Margolln over the adeguacy of Peter t{argolJ.ra0e

representat lon of  Gene-ton, fnc. ,  Swartz I  cornpany, in a lease

dlspute Gene-ton had wlth 1Es landlord. Peter Margolln contends

that he fol lowed Swartzr  d i rect lons by holdlng rent,  palments,

t On May 11, 1990, Swartz fl led an arnended conplalnt tha€
resulted ln serrrice upon the defendants. We note that Swartz
or lg lnal ly f i led sui t  both ln hls own nane and der lvat ively as sole
shareholder of  Gene-ton, Inc.  On September 25, 1991, th ls court
dlsrnlssed Ssartzf appeal on behalf of Gene-ton for want of
prosecutlon because Swartz falled to retain prlvate counsel to
represent Gene-ton.

2

COUNCIL I
Page 12 of 2l



rather !.han dellverlng then to ths landlcrd, and that a

conflrnlng letter dated February L4, 1986, that ltargolln sent to

swartz provldes evldence of  t i re lat terrs dlrect long. swartz

clairns that he never received the conflrrnlng letter and that lt

was fabrlcated or back-dated to make lt appear that peter

Hargolln held the funds pursuant to dlrectlons vhlch Svartz

denles ever having given.

on January 24, 1989, fo l lowlng Gene-tonrs evict lon for  non-

paynent of  rent ,  Swarbz f l led a cornplalnt  wi th the Flor lda Bar

agalnst ,  Peter Hargol ln.  swartz asked t te Flor ida Ear to f lnd

that Peter Hargolin had fraudulentl,y nanufactured the Febnrary

14, 1986, conf i rmlng let ter  to protect  h l ,nsal f  agalnst  l tabi l l ty

for professLonal negllgence wlth respect to hlg representatlon of,

Gene-ton ln the lease dlspute.2 The Florlda Bar found probable

cause to pursue Swartzr conplalnt, and the actlon came to trlal,

wlth Broward County Clrcult Judge Leonard L. Staff;rd actlng ael

referee. on Harch 3, 1989, Judge stafford renderecl hlr: !.-ap")rr.

whictr found in favor of peter Dlargolln. The Flo:.i.da supreurl

Court subsequently upheld thls factual f l lrdlng.

rn hls arnended conplalnt befo:e the dlstrlqt court, swarila

based both hls RIco and civll r lghts clafuos on allega;lone that

t L"t"t ln 1988, Swartz and hls rrlfe brouqht suit for
professional legllgence agalnst the l{argolln Defendanls in a st,ateg
court action ln Broward County, l ' Iorlda] rire court di.-oppec Swartz
and hls wife as. -plalntlffs durr to a lack of privity betweer;r peter
Margolin qnd 

-therns.elves, 
and Gene-torr rernalnedi asr th,ir only

plalnt l f f  ln the act ion.  Swartz was unab:e to rethln couesel  ta
represent Gene-ton, and, accordlngly, thei state court, di.,- l issed
without prejudlce Gene-tonrs negl lgente c laLrns.  '

3
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the Plorlda Bar Defendante and the ltargolln Defendants engaged ln

a consplracy to flnd Peter Hargotln lnnocent of vrongdo'lng ln the

Florida Bar proceedlngs. rn an order dated lfovenber L1, 1990,

the dlstrlct court dlsnlssed Swartzr aroended conplalnt ln lts

ent l rety.  The court  herd that t t  lacked subject  nat ter

Jur lsdlct lon to entertaln Swartz I  Rrco clalns agalnst  the Flor lda

Bar Defendants and that Swartz had falled to state a civll r ights

claho agalnst  e i ther the Flor ida Bar Defendants or the Margol ln

Defendantg.  The court  fur ther held that  Swartz was coi lateral ly

estopped fron pursulng hls Rrco clafuus agalnst the Hargolln

Defendants.  Having dlsnlssed al l  of  Swartzr  federal  c la lns,  the

court then exerclsed lts dlscretion to dlsrnlss swartz I pendelut,

state c la lms

on January 10, 1991, the dlstr lct  court  denled swartz l

rnotlons for ner trlal and for leave to aDend. on February l lu

1991, swartz f l led a not lce of  appeal  f ron the courtrs order of

dlsnissal  and order denylng not lon for  new tr iar .  on Apr l l  q(

1991, the distr ict  court  denled swartzr  not lon to hare the

dlstrict court Judge dlsquallfy hfunself.

DrsctrssloN

After a careful revLew of the record on appeal and the

br lefs ln th ls caser we af f l rm the dlstr lct  courtre dlsrnissal  of

swartzr anended conplalnt ln lts entlrety. I,{ ith respect to

Swartzr  RICO clalns agalnst  both the Flor lda Bar Defendants and

the MargolLn Defendants,  we hold that .swartz has fai led to

4
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establ lgh etandlng to ralse theee clalne.t  rn sedlna. s.p,R.L.

v.  rnrex co'  ,  173 u.s,  47gt 496, 105 s.ct .  327s, lzgs i rsesy,  the

suprerne court  stated that a c lv l t  Rrco plalnt l f f  has standlng to

sue onry t f  f fhe has been ln jured ln hle business or property by

the conduct const l tut lng the tRrcoJ vlolat lo l l .  i  gee also 1g

u.s.e.  t  1964(c).  Thls court  appl led th ls mle ln pel let ler  v.

zwelfel ,  92L F.2d 1465, L4g7 ( l l th c l r . ) ,  cert .  denied, Lr2 s.ct .

167 (1991r,  where thts court  noted:

tAl  pr lvate plalnt l f f  who wants to.recover under c.1-, i I
Rrco urust show sotre lnJury flowlng fron one or nore
predlcate acts.  A plalnt i f f  cannot ar lege rnerely that
an act  of  racketeer ing occurred and that he lost  noney.
lfe nust show a causal connection bec""." tri"-inj"ry aira
a predlcate act. rf no lnjury frowed fron a paltt ltr l,ar
predlcate actr Do recovery-ltes for the com:nlislon of
that  act .

This court  stressed that a plaint i f f  t rhas standing to sue under

sect lon 1964 (c)  onlv l f  hts tnJury f lowed dlrect ly f ron the

commlsslon of  the predicate acts.r  Id.  at  1499 (enphasls aeicJecf l ) ,

rn th ls case, swartz has fal led to art lculate any lnJury t@

' B""uuse we hold that Ssartz lacked standlng to Lr-ing his
RIco. c la lnsr w€ need not address the dlstr lct  court is theorT-that
swartz waa rressentiarly seeklng a revl.ew . c,, . of the fictual
f lndlng a!9 s_ubsequen€ declslon of the rtoilda suprena couz;ic
-regardlng 

the dlsclpllnary proceedlngs lr. it lated at the-pXa{mtj.ff 0ss
behest agai^nst  Defendant Hargol lnr"  6rder of  Dlsnlssal ,  R.E. Tab 11
9.t6,^andthat,accordln9lY,- the@doctr lhepreeI ' t t .d l : l
thedlstr lctcourt f ronentertai@clainsagi tnsethe
Florlda Bar Defenda-nts. But see woo-d v. oranqe countvi zts F.zd
l9i3-,  1542 { l t th cLr.  1983),  cert .  de@ rzro (1984)
(Rooker/Fetdman rule does . not appry wnlre plalntlff nia n6
19a99na!1e opportunlty to ralse fedeial- elaln ln i tate proceedlng).
S1ni lar ly,  we need not address the dlstr ict  courtrs - theor? t66t
collateral estoppel barred Svartz frou l it lgattng hls RIcd clalm
agalnst  the Margol in Defendants.  But see N. l ,A.e-.p.  v.  Hunt,  ggt
I .2d 1555, 1-560-61 ( l l th cLr.  1990) fpr t@herennonpartyrs- Lnterests were represented ldea,raletv by the farty tn
the or lg lnal  sul t r )  (enphasis-  added) .

5
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hls buslness or property that f lowed fron the all=ged Rrco

vlolatlons. The only buslnees loss to vhlch Svartzr cbnplalnt

refers ls the denlse of Gene-ton follovlng lts evlctlon for

fa l lure to pay rent.  swartz suf fered these inJur ies ln their

entlrety prlor to the Florlda Bar actLon, and, the.refore, they

cannot form the basls of hls Rrco clairns.{ Furthennore, the

physlcal and enotlonal suffering the Florida Bar proceeding

al legedly tnf l lc ted on Swartz does not confer standlng to br ing

hla Rrco sul t .  see Grooan v.  prat t ,  g35 F.2d g41r g4g (11th

clr . t ,  cert .  denled, 489 u.s.  981 (198g) (congresq drd not

author lze recovery for  personal  inJury under RfCO).

As for swartz I clvll r lghts clairns t ete agree wlth the

dlstrlct court that Swartz failed to allege facts whlch, lf t,rue,

would establish that elther the Florlda Bar Defendants or the

Margolln Defendants had deprLved swertz of rrighte, privlleE@s,

or lnruunltles secured by the Constitutlon or laws of the Unlted

states.rr  Ful lman v.  Graddlck,  739 F.2d ss3, 561 ( l1th c l . r .  ! .gsdl

(quot ing parrat t  v,  TayLor,  451 u.s.  s27, 535, 101 s.ct .  190g,

1913 (1981)) .  Whi le Swartz nay be upset that  the t ' lor lda Supreme

court dld not f lnd peter Margortn grrirty c,t unprofessj.onal

I swartz clafuns that, be,sause the Florlda Suprene eou:rt
exonerated Peter l{argolln of r.rrongdolng, Swartz could- not retaj.mr
counsel to represent Gene-ton ln hts glbward Counly profess!."nii
negllgence actJon and, consequentry, waa unable :to recover f,or
losses suffered as a resul t  of  Peter t r i rgof lnts al leged nf" .onauui .
However, eyen tf swartz 99ulq prove -that 

the Fiorlda suprene
Courtrs declstol  gr-eygnted hlu f ron preval l lng ln hls sul t ,  a iUes€
Swartz would establ lsh that  the at leged RIcd vlolat lons'depr lved
Ilt 9e- conpensatlon for busLness losse-s vhlch o""urr.d trf; i;- ih;Florlda Bar actLon. The alleged RICo vlolatlons, howevlr, were not
the cause of  those busLness losses.

6
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conduct,  the courtrs f indlng doee not const l tuts a v lo l : i ion of

Snartzr  const l tut lonal  r lghts.  fn addl t lon,  r ' ia note that  Snartz

fal led to al lege any facts support ing hls general  a l legat lon that

the Hargol ln Defendants were act lng under the color of  state law.

Thls fa l lure ls fatal  to hls c lv l l  r lghts c la ln against  that

group of  defendants.  See fu! .

For the foregoing reasons, we'AFFIRH the dlstr lct  courtrg

orders disrnisslng Swartz I  anended conplalnt  and denylng his

not lon for  a new tr la l .5

AFFIR}IED.

t  tn hl"  br lefs on appeal ,  Swartz does not al lege any error
ln the dlstr ict  courtrs dlsrnlssal  of  h is pendent state law bnaJ.rns,
and, therefore, we deem thls Lssue abandoned. See Rogero v. Noone,
7O' l  F.2d 518, 520 n.1 ( l l th Cir .  1983).  fn addl t lon,  sLnce the
dlstr lct  court  denied Swartz I  mot ion to disgual l fy the dlstr j "a€
Judge subseguent to Swartzt f i l ing hls appeal ln thls court and
since Swartz fa l led to appeal  separately f rom thls denlalr  u€ do
not have Jur lsdlct lon to address the part iesr argunents wl th
respect to the dlsqual l f lcat lon lssue. Flnal ly,  Swartzr  rnot,Lon f ,on
dlsclpl lnary act ion ls DENfED as frLvolous.
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