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SUMMARY OF THE REPORT |

OF THE JUDICIAL CONFERENCE COMMITTEE TO REVIEW
CIRCUIT COUNCIL CONDUCT AND DISABILITY ORDERS

The Committee to Review Circuit Council Conduct and
Disability Orders recommends that the Judicigl Conference:

Consider and adopt its proposed dispositjiion of 18
recommendations addressed to the Judicial Branch by the
National Commission on Judicial Discipline and Removal,

as discussed in this report and the addendum thereto,

and catalogued in the introduction to the report and

the addendum B oW .r s » & & PpP» 2=10

As a result of discussions between the Executjve Committee of the
Conference and the chairman of this committme% the committon
withdraws recommendations 1, 2a, 3, 12, and 17 and in lieu
thereof recommends that the Judicial Conferenge:

Adopt a resolution (recommendation #19) which,

endorsing in principle several recommendations of the
National Commission on Judicial Discipline and Removal,
racognizes that all circuits and courts c¢overed by the
Judicial Conduct and Disability Act, or gha

Administrative Office Hf the U. S. Courtd, already have

in place, or are in the process of adopting, the
recommended practices, so that further Cdnference

action is unnecessary as to those matters ., . . . Addondum
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NOTICE
NO HECOMMENDATION PREBENTED HERE) REPREBENYS THE pouc% OF THE JUDICIAL
CONFERENCE UNLESS APPROVED BY THE CONFERENCE |TSELF,

EXHIBIT “C”
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appears to be any substantial lack
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the Judicial Conference or this coj
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2) direct this committee to draft
such a modified Illustrative Rulé.
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uniformity on the issue within a reaaonxble period of time,

the Commission recommend[ed] that the 1

impose it." Commission Report at 109.

This committee proposes that the Judici

80 Act be amended to

1l Conference

adopt a resolution that chief judge orders of d. - missal
set forth the allegations of the complafint and r«asons
for dismissal as required by Illustrative Rule 4 :°F),

The committee notes that all circuits a

S
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covered by the Act have adopted Rule 4(if) and have now
indicated their intention to follow it,| thus

establishing national uniformity and making further

action by the Conference unnecessary. | . . . . . pp. 22-24

The Commigssion recommended "that the Judicial Conference
devise and monitor a system for the disgemination of
information about complaint dispositiong to judges and
others, with the goals of developing a body of interpretive
precedents and enhancing judicial and public education about
judicial discipline and judicial ethics|" Commission Report
at 109.
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This committee strongly endorses the Co
recommendation. The committee recommend
Judicial Conference approve a resolutio
circuits and courts covered by the Act
West Publishing Co.-~for publication in
Lexis all orders issued pursuant to 28
that are deemed by the issuing circuit
significant precedential value or to of
guidance to other circuits and courts c
Act. i e e e e o e
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The Commission recommended "that the Ju
asmirted by the Administrative Office,
adequacy of all data and reports gather
concerning experience under the 1980 Ac
system used to provide such data and re
circuit. The Commission also recommend
such general reevaluation, consideratio
gathering and reporting data on complai
basis of race, sex, sexual orientation,
or national origin, including sexual ha
Commission Report at 110.

This committee rocommends that the Judi
adopt a resolution directing this commi
consultation with the Administrative Of
Courts, to reevaluate what data is requ
reported under 28 U.S.C. § 604(h) and t
approve specifi. ‘-hanges improving the
usefulness of t/ data reported, .
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The Commission 3 ‘-ommended "that sectio
United S5States Cc¢ ', be amended to requi
council to repoi annually to the Admin
the U.5. Courts 2 number and nature of] orders entered
thereunder that late to judicial misconduct or disability
(including delay " Commisesion Report at 110~11.
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regearch access to confidential materials be
pursuant to the express authorization eithen
Conference or of this committee.
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for the disposition.’ This memorandum shoul¢
name of the complainant or of the judge or

conduct was complained of.’ 1In the case of i
proceeding on the basis of corrective action
supporting memorandum’s statement of reasons
describe, with due reqgard to confidentiality
effectiveness of the corrective action, both

corrected and the means of correcting it.

‘not include the
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Judicial councils or Judicial Conference doe? not result in

national uniformity on the issue within a reasonable period of

time, the Commission recommend{ed] that the ]
to impose it." Report at 109.
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Research by Commission consultants suggLsted that the

practice, followed in some clrecuits, of issufing conclusory,

boilerplate orders of disminsal tended to regult in a

substantially higher percentuge of dismissalp

that appear

troubling or “"problematic" to an outside observer. Possible

explanations for such a relationship are easy

Without fully detailed rationales in writingl|

to imagine.

there may tend to

be less discipline in the chief judge’s private formulation of

the bases for dismissal. The very process of

rensons in writing may serve to hone the chie

spelling out

f judge’s reasoning

and point. out probloms that may not be apparent upon a cursory

examination of the complaint.

Also, boilerplate orders fail to assure|the public that the

court is affectively implementing section 372(c), since nonn can

tell. By leaving complainants in the dark about the reasons for

dismissal, use of boilerplate orders compromises the Act’s

ilmportant symbolic value in providing the public with an

opportunity to have fts complaints considered

fairly.

thoughtfully and

The argument for this practice, of courge, is that it

consumes less time. However, delegation of the task of drafting

routine dismissal orders, as in common practijce and :; the

Commission also recommended (see below), minimizes ary required

expenditure of scarce judge tine.

By the same token, correclive action ordbrs that fail to

describe the correction--which Commission conBultants found were

o DY




Accordingly, the committee recommends pass2a of a
Conference resolution endorsing the Commission’s ;5 oimendation
thot. there be a unified policy regarding confiden' ~1'ty. Such a
résolution will place the judiciary on record in ¢ . important

area of concern. No further Conference action is necessary.
3. Reasoned, Nonconclusory Chief Judge Orders of Dismissal

The Commission recommended "that, as praovided in
Illustrative Rule 4(f), a chief judge who digmisser a complaint
ox concludes a proceeding should ’'prepare a gupporting memorandum
that sets forth the allegations of the complgint an:l the reasons
for the disposition.’ This memorandum should ‘not include the
namo of the complainant or of the judge or magistrate whose
conduct was complained of.’ In the case of an order concluding a
proceeding on the basis of corrective action taken, the
supporting memorandum’s statement of reasons ghould specifically
describe, with due regard to confidentiality pnd the
effectiveness of the corrective action, both the conduct that was
corrccted and the means of correcting it. If| action by the
Judicial councils or Judicial Conference does| not result in
naticunal uniformity on the issue within a reasonable period of
timo, the Commission recommend[ed] that the 1980 Act be amended
to impose it." Report at 109.

Research by Commission consultants augge%ted that the
practice, followed in some circuits, of issuing conclusory,

boilzrplate orders of dismiesal tended to result in a
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This committee is persuaded by the Commi
and endorses the substance of the Commission?
This committee believes, however, that only ¢
recently followed a practice of issuing boild
significant percentage of section 372(c) matt

has spoken to both circuits about this matte:
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ssion’s reasoning,
s recommendation.

wo circuits have

irplate orders in a

ers. This committee

and both circuits

4

have agreed to change their practice and adopt a policy of

issuing fully reasoned orcders of dismissal.
be mooted, we
Conference to

Commission on

While the issue may

think it 1s nonetheless desirable fo the
place formally on the record its agr :ement with the

this matter, thereby making clear to Congress that

the courts take the Commission’s recommendations seriously.

12. Limited Inquiry by tle Chief Judge

The Commission "endorse[d] Illustrative

Rule 4(b) [which

provides that a chief judge may undertake a limited inquiry into

the allegations of a complaint] and recommenfi[ed] that the 1980

Act be amended to provide that a chief judge

limited inquiry into the factual support for

2
may conduct a

a complainant’s

allegations but may not make findings of fact about any matler

that is reansonably in dispute.*

Report at 1p2.

The committee affirms the Commission’s fndorﬁement of

IlJustrative Rule 4(b), which provides that

"in determining what

actlon to take" on a complaint filed under 2B U.S.C. § 372(c),

"the chief Judge may conduct a limited inguiry for the purpose of

determining (1) whether appropriate c¢orrective action has bean or




