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I]NITED STATES DISTRICT COT]RT

DISTRICT OF N-EVADA
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JOI-I\ GERE\,IIA
LYNN GEREIVIIA

Plaintiff(s)

vs.

COLORADO BELLE CORP. et al..

cv-s-99- r 703-JBR-(RLID

ORDER
(Motion for Sanctions-#3 9)
(Motion for Sanctions #47)

Defendant(s).

Before the Court are opposing motions for sanctions by Plaintiffs against Defeudant

and Defendant against Plaintiffs.

Defendant Colorado Bclle Corp.'s Motion for Sanctious (#39) was frled March

29,2000. Plaintiffs' Opposirion . . . (#f5) was filed April 4,2000. Defendant's Reply. . . (#53)

was filed April 17,2000.

Plaintiffs' Motion for Sauctions (#47) was filed April4,2000, in connectionwith

their objection to Magistrate's orders, motion for extaordinary rclicf and motion to disqualiff

Magisuate Judge Roger Hunr Defendant's Opposition. . . (#54) was filed April 17,2000. The

Court is not aware of a rcply.
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The natr:re and tenor of the Plaintiffs' motion (and the other motions frled

therewith), together with a recent change in the status of the undersisned, require the Cor:rt to

provide to the parties, and panicularly the Plainriffs, some explanation.'

After serving nearly eight years as a United States Magistrate Judge in the Distict

ofNevada, the r:ndersigned was nominated and coufirmed by the U.S. Senate to be a U.S. Disrict

Ju'Jge. Accordinglv. I  * 'as sriorn in as a U.S. Disrict Judge:on lvlay 25. 2000.

These trvo mot ions 
" \ 'ete 

submineC to the undersiqnei  in late. \nr i  I  : rnd +.r l t ' \1r \ ' .

respectively. They were submined for consideration by the U.S. Magistrate Judee assigned to the

case. Each case filed in the southern part of the Disticr of Nevada is automatically assigned to

both a District Judge and a Magistrate Judge. The Magisrate Judge's responsibilities are to

handle all prerial motions and other maners. Ptaintiffs' assumption that the undersiened had

made the decision to handle motions herein because of some desire ro do so. or some prejudice

against the Plaintiffs is incorrect. The undersigned addressed these motions because it was his

duty to do so and he could not avoid fulfilling his rcsponsibilities merely because one of the

parries did not like his decisions. Plaintiffs' suggestion that a judge mu.sr be prejudiced if tle

judge rules'against a party. would disqualifr every judge in every case because every'judge, in

making a ruIing, will find in favor on one parr.v and against another. That is the narurc of

litigation. It is not evidencc of prejudice or conspiracy. As is demonstated by Judge Rawlinson's

recent decision, therc is no evidence of either in this maner-

In addition ro the forcgoing, itshould be erpleined that following my becomi.g a

U.S. Disrict Judge. rather than a Maeistrate Judge, it has been determined by the Chief Judge of
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the District ofNevada- that I should proceed to address any motions that had been submined to me

prior to being sworn in as a District Judge, but should address them as a referral from one Disrict

Judge to another, rather than as a Magisuate Judge, under 28 U.S.C. S 636, which authorizes

action by Magistate Judges. Furure pretrial motions in cases where the undersigned is the

designated Magisuate Judge, will be submined to the assigned District Judge for decision.

Having rcade the foreeoins explanatior. the'Court will address the rwo motions for

sanct lons.

DEFENDANT'S IV{OTION FOR SANCTIONS

Defendant seeks sanctions for PlaintiffLynn Geremia's failure to appear for her

deposition on two occasions. It seeks both monetar-v sanctions for expenses and anorueys' fees- It

also seeks dismissal of her complaint. It notes that this Court had previouslv deniedPlaintiffs

motion for a protective order. in w'hich the Coun stated that she must anend her deposidon in Las

Vegas, yet Plaintiffhad failed to anend not only the first deposition (from which she sought the

protective order), but also failed to anend the second noticed deposition, althougb Defeudant had

anemptd to accornmo&te her schedule.

' Defendant correctlv notes that filing a motion for protection under RuIe 26(c) (Fed.

R Civ. P.) does not stay a deposition or excuse appeamnce thereto- See Fed. R Civ. P. 37(d) and

Advisory Comminee Notes of the 1993 Amendrnents- However, the Cotrrt notes that the langrrage

of Rule 37(d) does give the Court some discrction in assessing sanctions wherc a motion for

protection is pending.



o
(

o
,f,

1

2

4

5

6

7

E

IU

11

12

IJ

, :

.15

16

17

l8

19

20

21

22

23

2n

25

26

in this case, although the Court endeavored to move quickiy to consider Plaintiffs'

motion for protectionr, in order for a decision to be made before the parties were faced with the

dilemma of not knowing what they should do, it apparently was not quickiy enough for the Court

to feel comfortable that Plaintiffs had notice of its action. After the Court had made its determina-

tion, Plaintiffs objected to its decision. Although that technically does not mean that the motioa is

still pending. the Court understands the Plaintiffs' ass';rnption that ir did. thus justif.ving the refusal

to appe3r until the manef ',r'es resolvetj.

Furthermore. the Courr notes that a third notice to take Lynn Geremia's deposition

directed that her deposition be taken on Aprii 24,2000. See exhibit to Defendant's repiy. Since

the Defendant's reply was filed before the deposition, the Court is unaware whether plaintitr

aopeared for that deposition. The Coun is inclined to overiook Plaintiffs first two failures to

app$r forher deposition. but specificalll'does not address here any failure to appear a.thirdtime.

Furthermorc, if Plaintifffailed to appear for a third time, without jr:stification, and Defenrrant is

compelled to rcnew its morions for sanctions, it may ask the Court to consider, in that motion, the

actions of Plaiatiffwirh respccr to rhe first rwo faiiures to appear.

This Court- hswever. will not at this time sanction Ptaintiffs for the failurc to

aPPcar at the first two noticed depositions, but does so without prejudice to pursue sanctions for

further faiir.ues-

I

Tbe Plaintiffs thought the Court moved too quickly. However, a moving pafty cannot bc
heard to complain thar the Court moved quickly on is motion without gving the opposingparTy
an oppom:niry to bc head- Such action canDot be said to prcjudice the moving parry. It either hr'"
grounds worthy of consideration or it does not. Wairing for tbe Defendant's opposition would
have made no differcnce in the Court's decision- It would only have bolstercd ir
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PLAINTIFFS' MOTION FOR SANCTIONS

Plaintiffs seek sanctions against the Defendant for failure to produce payroll

records. They seek relief pursuant to Fed. R. Civ. P. 45, which is inapplicable to their request for

production. Furthermore, they seek sanctions despite the Court's refusal to compel the production

they requested. Finelly, they seek sanctions against Defendants althougb Defendants have made a
.:

good faith eifon to resolve rhe dispute bi' providi;rg information Plaintifls need without dirntlgino

intbrmation rhat is not discoverable or which rvouid violate the privacl 'of nonpanies. It  is

Plainriffs who have apparentlv refused to consider production with confidentiality provisions.

Accordingly, no grounds for sanctions exist and not will be granted. :

Accordingly, for the reasons stated above,

IT IS HEREBY OR-DERED that Defendant Colorado Belle Corlr.'s Motion for

Sanctions (#39) is DENIED, rvithout prejudice.

f.f IS FIIRTHER OR.DERED that Plaintiffs' Motion for Sanctions (ff47) is

DENIED.

Dated: Jrure 6.2000.


