
UNITED STATES COURT OF APPEALS

FOR THE FOURTH CIRCUIT

COMPLAINT OF JUDICTAL I ' f ISCONDUCT

OR DISABILITY

l ; ,  Coinplainant:

2. Judge complained about:

3.  Does this complaint  concern

part icular lawsui  b? yES

Ann Ryder

4BI Wolf  Pi t  Road

Mars Hi11, NC 28754

B2B/689-sr2B

Lacy Thornburg

Western Distr ict

North Carol ina

the behavior of  the j  udge in a

Ryder v.  Freeman 1:95CV67

Wesfern Disbr ict ,  North Carol ina
Complainant is the plaint i f f .

At torney: Char les Brewer

P.O. Box 8938

Ashevi l le,  NC 2BBl4

828/25L-5002

Attorney Brewer no longer represents ptainbi f f .

Court  of  Appeals Dccket Number:  96:1306

4. Have you f i led any Iawsui ts against ,  the judge? NO
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STATEMENT OF FACTS

Judge Thornburg's career includes serving four years as member

of t ,he North Carol  ina House of  i lepresentat ives,  n ineteen years

as Super ior  Court  juoge, eiqht years as North Carol ina ALtorney

General  and member of  the smal l ,  powerful  Counci l  of  State

which meets monbhly and advises the governor on the operat ion

of the S bate.  For f  or t ,y years,  he has been a rna j  or  p layer in

stabe pol i t ics.  As Attorney General ,  h is dubies to the

sovereign people were to represent the sbate agencies,

departments,  bureaus, etc.  ,  and to manage the state 's legal

af fa i rs.  Whi le he was Abtorney General ,  he al lowed t ,he state

to act  in an unconsbibut ional  manner numerous t imes, dl though

he recognized that he had " the pr imary duty to at tempt to

prevent t ,he agency from violat ing the law. "  (  1 )  He al lowed the

Department of  Correct ion to discr iminate againsb women dur ing

his ent i re B-year tenure.  I t  tooK a mult i -mi l1 ion dol lar

lawsui t  by the U. S. Just ice Department to put an eno to iL.  ( '2)

Dur ing the discr iminat ion sui t ,  the pr ison uni t  for  which I

worked, burned employment records.  I  recovered much of  the

st i l l - readable charreci  remains and of fered them to the Just ice

Decartment and FBI.  The sui t  was sett led. Whi le he was

Attorney General ,  Lhe U.S. Just ice Department again st ,epped in,

th is t ime with "Operabion West,vote",  the second largest

elect ion f raud invest iqat ion in history.  .  .  .  second only to

Chi cago .

General .

In th is state,  the SBI reports to the Attorney

In 1990 ,  9I ,  and 92, Thornburg accepted contr ibut ions f rom the

PAC represent ing the pepper spray suppl ier  to the state (3),  as

wel l  as indiv ic juals wi th in bhe PAC ( 4 )  .  In 1990, TnornburE

wrote,  "More so bhan any other of f ic ia l ,  t i re Attorney General

can serve as the balancing force--or pivot  force-- for  the

pol icy-makinq system in our state.  "  (5)  Howeverr  two years

later,  and bef ore he lef  t ,  of  f  ice at ,  t ,he end of  1992, he macie

the pol icy to force correct ional  of f icers and staLe troog:ers to

be sprayeci  in the f  ace with pepper s i ) ray (6 )  ,  an untested,

unregulabed weapon. I f  the of f icers or t roopers refused, they

lost  their  j  ob.  This olainly v iotabes their  r ight .s of  bodi ly

inFa,-r i r , ,  r r rn r ] r ra 
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Without including amounts f rom any cler ical  staf f ,  Thornburg

received approx.  $20,000 in campaign funds from his col leagues

in t ,he Attorney General 's  of f ice (7).  One of  these.at , torneys

even played a key rol-e in his run for governor in 1992, and

received at  least  $71,000 of  the total  campaign expendi ture of

$685,000. .  .  over IO%. In 1995, when I  was told I 'd have to

submit  to being pepper s i : rayed, I  sued. The def enciant was

represented by the Attorney General 's  of f ice.  The defendant,

l ike Thornburg,  had a long career wi th the s l -ate judic ia l

system before being appointed Secretary of  the DepartmenL of

CorrecUion. He, l ike Thornburgr served on the el i te Counci l  of

Stabe. He is now the Governorts Chief  of  Sbaff .  .  .  a fe l1ow

pol i t ical  insider.

l5+^e 
-n!uEr a jEa!,  tuY case vIaS scheduLed fof  t r ia l  and my at tofney

had a conf i rmed appointment for  the pre-tr ia l  conference. The

s' tate '  s expert  r* i  tness,  whom bhey had at tempted to swi tch at

the last  minute r  wds cieposed. I t ,  became clear that  he was nob

wi l l inE to te l l  an out-and-oub l ie on behal f  of  the state.  The

very next day, Jucige Thornburg threw oub my case, even though

we were scheduled for t r ia l  short ly.  I  appealed. He denied my

appeal sayirE, "Nor can the Court  agree that being subjected to

pepper spray t ra in ing wi l l  cause Plaint i f f  i r reparable harm.

Plaint , i f f  is  f ree to rel inquish her employment rather than be

subjecteC to the required Lraining. Loss of  her employment

wil l  not  resul t  in i r rooe rrhl  r> h:  rp" (  B )  . He made bhe

determinat ion that pepper spray is narmless wi thout hear ing the

case. In f  act  ,  by t ,hat  dat,er pepper spray had already caused

death and had already caus-o i r reversible bl indness. f  vras

forced to be sprayed the next day. I  was treated at  the

emerEency room for burrs to my face and eyes, and am now losing

s ight ,  in the eye t ,ha t ,  was burned the worse .  I  developed

recurrenb ventr icular sustained tachycardia and was forced into

ear ly ret , i rement/disabi l i ty .  I  developed severe depression

'nr i r ich cont inues to overrshelm me even at  bhis late dabe.
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Nine months af  ter  he denied my appeal ,  ,Judge Thornburg ruleci  in

another case, th is bime a male plaint i f f ,  that  a publ ic

omn' l  r t i ror  nnr l ld nOt make SUCh a demand. "The I  o i r i  r -  f . l - ra f .!VU IL UIIq U

prohibi t ,s conoibioning publ ic emptoyment on bhe forfei ture of

federal  const i tut ional  r ights also prevents condi t ioning publ ic

employment on the forfei ture of  analogous stabe const i tut ional

r iEhts."  (9)

A year af ter  I  was forced to be sprayed, Lhe North Carol ina

Department of  CorrecLion amended Attorney General  Thornburg's

pepper srrray pol icy:  "  Staf  f  members incluci ing pepper spray

insLructors shaII  refrain f rorn encouraging or in any way

coercing trainee (  s )  Uo volunteer for  d i rect  exposure.  "  (  10 )

My at torney refused to ask Judge Thornburg to recuse himsel f ,

sayinE that would be commit t ing professional  suic ide.  He

promised me that he would ment ion his concerns dur ing the

pre-tr ia l  conference. Even though eibher party can asl< for

recusal ,  the law squarely places the onus on the judge to

disquaf i fy himsel f .  Case law and the US Juoic iat  Code of

Conductrwhich Judge Thornburg swore to uphold,  leaves no room

for ambigui ty in matters of  judic ia l  conf l ic ts of  int ,erest  and

bias.  Ib was not my obl igat ion Lo move for recusal .  The

f ol lo,r , i ing case law is f  rom US v.  Tucker ,  95-3'268 (8th Cir .
I  oqA )  . "Under C455( a) ,  'd isquaf i f icat ion is required i f  a

reasonable person who knew the circumstances would quest ion the

judqe's impart ia l i ty ,  even though no actual  b ias or prejudice

has been shown. '  Gray v.  Universi t , r  of  Ark. ,  BB3 F.2d 1394,

1398 (  Bth c i r .  1989 )  .  sect ion a55 (  a )  'was designed to promote

publ ic conf idence in the integr iby of  the judic ia l  process by

replacinE the subject ive " in his opinion' ,  standard wi th an

obj  ect ive test .  ' L i l jeberq v.  Heal th Servs.  Acquis i ! ion Corp.,

486 U.S. 847, B5B n.  7 ( t9BB).  In determining, then, whebher

remanC to a di f ferent <i istr icb j  udge is warranted to achieve

the qoal  of  ensur ing " the appearance of  impart ia l i ty ,  "  r . / -e apply

" an ob j  ec b i  ve standard of  reasonableness .  , '  Uni  t ,ed States v.
poludniak ,  657 F.2d 948, 954 (  Bth c i r .  198t r  c€rt  denied, 455

U. S. 94O ( 1982 )  .  I t  is  the appearance of  b ias or part ia1- i ty

that mabters here, !a ugLy \Z United Sbates,  510

U.S.,54O,(1994) 0aSS "placeis l

exisbence of  those grounds upon

the obl igabion bo ident i fy bhe

bhe judge himsel f ,  rather than
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requir ing recusal  only in response to . .a party af  f  idavi t .  , ,

There was a reassignment of  judEes in US v.  Tucker ' ,nob because
we bel ieve Judge Woods would not handle the case in a fa i r  anci
impart ia l  manner (we have every conf idence t ,hat  he would),  but
only because we bel ieve this step is necessary in order to
preserve 'bhe appearance as wel l  as the real i ty of  impart ia l
just ice."  (11)

Nominees to bhe Federal  Judic iary are asked how they would
resolve qny potent iat  conf l ic t  of  interest .  Thornburg repl ied
in a sworn statement,  " f  have no relat ionship wi t ,h any
business, corporat ion,  partnership,  Iaw f i rm or other
indiv idual  or  associabion involv ing a potenbial  for  conf l icb of
interest .  However,  should any conf l icb of  inberest  ar ise,  I
would fo l low judic ia l  code direct ives. , ,  (L2) Another
indiv idual  going through t ,he conf i rmat ion process at  the same
t ime ci ted "personal  knowledge of  d isputed evident iary facts, ,
as a potent ia l  conf l icb of  interest .  ( fS1

By reading the at tached Letber to the Edi tor  (L4),  you wi l l  see
how t ight  t .he relat ionship remains between Judge Thornburg and
his f  ormer associat ,es wi th the state.  As At, torney Generar,  , ,he

was involved with lawyers,  'an excer lent  staf f ' ,  wi th whom ire
interacted dai ly."  (15) "When I  f i rst  carne into bhe of f ice of
North carol ina Atborney General ,  r  f reguentry joked thab r  was
t 'he senior managing partner in the stabe of  North carol ina,s
largest taw f  i rm. ' ,  (  iO I

'Judge Thornburg used his posibion to

obj  eet ive,  and once agaJ-n,  he v io lated

of due process.

achieve an i f tegi t imate

my const i  bubional  r icrhb
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6. ' I  declare under penal t ,y of  per jury that  l )  I  have read Rules

1 and 2 of  the Rules of  the Judic ia l  Counci l  of  t ,he Fourth

Circui t  Governing Complaints of  Judic ia l  Misconducb or

Disabl l i tyr  dnd 2) The statements made in th is cornplaint  are

true and correct  to he besb of  my lcnowledge.

l .Nr

4*hi#
t l

Executed on'  I  
f  ZL /71


