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Without Merit:
The Empty Promiseof Judicial Discipline
ElenaRuth Sassower

is predicated
Judicialindependence
on "goodfaith"decision-making.
lt was neverintended
judge
to include"badfaith"decision-making,
wherea
knowingly
and deliberately
disregards
the factsand lawof a case.Thisis properlythe subjectof disciplinary
review,irrespective
of
whetherit is correctable
on appeal.And egregiouserroralsoconstitutes
misconduct,
since
presuppose
itsnatureand/ormagnitude
thata judgeactedwillfully,
orthathe is incompetent.

Editorc' note: This article is a critique of the
judicial disciplinesystemwhichshouldbe aired.
Publicationof the critiquedoesnot constitutean
endorsementof the Center for Judicial
Accountabiliry'sclaimsaboutparticularcases.
most seriousmisconductby judgesis
that which is the leastlikely to subject
I
Ithemto discipline.It is not whattheydo
in their private lives, off the bench,but what
theydo on the benchin the courseof litigation.
The obviousimageis the judge who runs his
courtroomasif heownsit, who looksdownfrom
his elevatedbenchand treatslitigants and their
attorneysin an imperiousand abusivefashion.
But evenwherea judge is, as he is supposed
to
be, patientanddignifiedin demeanor,everycourt
just like every written motion, inappearance,
volvesajudge ruling on a proceduralor substantive aspectof a case.And therearejudgeswho,
while presentinga veneerof fairness,are intellectuallydishonest.Theymakerulingsanddecisionswhicharenot only a grossabuseof discretion, but which knowinglyand deliberatelydisregard "clear and controlling law" and obliterate, distort, or fabricatethe factsin the recordto
do so.
l-f.tur

Why would a judge be intellectuallydishonest?He maybe motivatedby undisclosed
bias
dueto personalor politicalinterest.Judicialselectionprocesses
are politically controlledand
closed,frequentlygiving usjudgeswho arebetter connected
thanthey are qualified.And once
on the bench,thesejudgesrewardtheir friends
andpunishtheirenemies.Althoughethicalcodes
requirejudgesto disclosefactsbearingupontheir
impartiality,they don't alwaysdo so. They sit
on casesin which they have undisclosedrelationshipswith parties,their attorneys,or have
interestsin the outcome,and do so deliberately
becausethey wish to advantageeither one side
over anotheror sometimes
themselves.
Theyexercisetheir wide discretionin that
side'sfavor.That'sthe sidefor whom deadlines
are flexibleand for whom proceduralstandards
and evidentiaryrules don't apply. A common
threadrunningthroughjudicial misconduct
cases
is litigation misconductby the favored side.
Meanwhile,the othersidestrugglesto meetinflexible deadlines,and has its worthy motions
denied.In extremecases,ajudicialprocesspredicatedon standardsof conduct,elementarylegal
principles,ruies of evidence,simply ceasesto
exist.

Elena Ruth Sassoweris co-founder and coordinator of the Centerfor Judicial Accountability, Inc. (CJA), a nonprof t, non-partisan citizens' organizationwith membersin more than thirty states.Its goal is to reform judicial
selection and discipline on national, state, and local levels.Its website is at http://www.judgewatch.org.
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Intellectual Dishonesty
Every casehasmanyfacts,any of which
may be inadvertently"misstated"in judicial decisions. But judicial misconduct
is not aboutinnocent"misstatement"
of facts,andcertainlynot
aboutperipheralfacts.It involvesajudge'sknowing and deliberatemisrepresentation
of the material factson which the casepivots.Thesefacts
determinethe applicablelaw. If the applicable
law doesn'tallow thejudge to do whathe wants
to do, he's going to haveto changethe material
factssothatthelaw doesn'tapply. Whenjudges

Afterward, whenProfessorFreedmansatdown,
a judge sitting next to him turnedto him and
said,"You don't know the half of it. "
The Myth of Recusal
There'snextto nothingyou cando when
judge.He's not going
you'tebeforea dishonest
to respondto a recusalmotionwith "Hallelujah,
you'veshownme the light. I'11stepdown." His
dishonesty
will carry throughto the recusalmotion, which, while assertinghis completefairnessand impartiality, he will deny from the

of howjudicial misconduct
How canyou makeany assessment
mechanismsare workingunlessyou reachout to the victimsof
judicial misconductwho have usedthem?
- Elena Ruth Sassower

bench, with no written decision or, if by a writdon't want to put themselveson record as disjust
renderdecisions ten decision, then one statingno reasonsor mishonestlyreciting facts, they
without reasonsor factual findings.
statingthe basis for recusal. And just as making
The prevalenceof intellectually dishon- a formal recusalmotion entails expense,as any
motion does, so does taking an interim appeal,
est decisionsis describedby NorthwesternLaw
Professor Anthony D'Amato in "The Ultima.te which may not be feasible.
Injustice: Wen the Court Misstates the Facts."
Of course,there's a problem even before
making a recusalmotion. Your lawyer may not
He shows how judges at different levels of the
stateand federal systemsmanipulatethe facts and want to make one becauseit meanstaking on the
the law to make a case turn out the way they judge by accusing him of biased conduct. A
lawyer's ethical duty is to zealously represent
want it to. D'Amato quotes from a speechby
Law
Professor
Monroe
Freedman
to
a
each
client, but lawyers have other clients whose
Hofstra
casesmay come before that judge. And it is not
conferenceof federaljudges:
just their relationship with that judge that they
want to protect, but with his judicial brethren,
Frankly, I have had more than enoughof
judicial opinionsthat bear no relationship
who are part of the judge's circle of friends and
may be quite defensiveof his honor, which they
whatsoever to the cases that have been
filed and arguedbefore thejudges. I am
seeas an extensionof their own.
Congresshaspassedtwo specihc recusal
talking about judicial opinions that falstatutesproscribing judicial bias and conflict of
sify the facts of the casesthat have been
judicial
interestby federaljudges. These have been gutargued,
opinions that make disingenuoususeor omissionof materialauted by the federal judiciary. One statute explicjudicial
itly statesthat whenever a party files a "timely
thorities,
opinions that cover up
and sufficient afhdavit that thejudge before whom
thesethings with no-publicationand nocitation rules.l
the matteris pendinghasa personalbias or preju-
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dice either againsthim or in favor of an adverse
party, suchjudge shallproceedno furthertherein,
but anotherjudge shal1be assignedto hear such
proceeding
" It seemspretty clear on its
face. Yet the federalcourtshaveinterpretedthis
to meanthat thejudge who is the subjectof the
recusalaffidavitdetermines
its timelinessandsufficiency. The result is predictable.The complained-ofjudgeactsas a censor,ruling that a
timely and suff,rcientaffidavit is untimelyand/or
insufficient so as to preventits being heardon
the meritsby anotherjudge.
On top of that, the federal courts have
interpretedthe recusalstatutesto requirethatthe
basisfor recusalbe "extrajudicial."This means
that the factsgiving rise to recusalcan't come
from the caseitself, but from somethingoutside
thecase.Thus,if thebasisof therecusalmotion
is that thejudge hasbeenoppressive,
bullying,
andinsulting,haswilfully disregarded
black-letter law and falsified the factualrecord-in other
words,thathe hasengaged
in allthe misconduct
properlybelievedto be biased-thatjudge need
not stepdown when a recusalmotionis made.
Thelitigantor hislawyerhastheimpossible
burden of trying to ferret out informationaboutthe
judge'spersonal,professional,andpoliticallife
so as to figure out the "why" behindthe egregiousmisconduct.Parenthetically,
the U.S. Supreme Court, having long ago generatedthe
"extrajudicial"sourcedoctrineout of thin air,
hasimplicitly approveda "pervasivebias" exceptionto it. This, of course,meansnothingto a
biasedjudge, who will pretendhe is unableto
discernanybtas,let alone"pervasivebias."

plaintsagainstfederaljudges, which is setforth
at 28 U.S.C. $372(c).Because
it wasenacted
by
Congressin 1980, it is commonlycalled "the
1980Act."
Thesedisciplinarymechanisms
frequently
dismiss,out-of-hand,
complaints
of on-the-bench
misconduct,
includingabusivecourtroombehavjudicialdecisions.
ior andfabricated
Theydo this
on the pretensethat they have no authority to
review the "merits of matterswithin a judge's
discretion,suchas the rulingsand decisionin a
particularcase," which they assertcan only be
reviewedby an appealto an appellatecourt. The
theoryhereis thatdoingotherwiseinfringesupon
judicialindependence,
theimportantprinciplethat
judgesbe free to decidecasesbasedon the facts
beforethemandapplicablelaw, withoutoutside
pressure
andinfluences.However,judicial independence
is predicated
on "goodfaith" decisionmaking.It wasneverintendedto include"badfaith" decision-making,
whereajudgeknowingly
anddeliberately
disregards
the factsandlaw of a
case.This is properlythe subjectof disciplinary
review, irrespectiveof whetherit is correctable
on appeal.And egregiouserror alsoconstitutes
misconduct,sinceits natureand/or magnitude
presuppose
that a judge actedwillfully, or that
he is incompetent.
Underthe 1980Act, oneof the statutory
groundsuponwhich a ChiefJudgemay dismiss
a judicial misconductcomplaintis if he finds it
to be "directlyrelatedto the meritsof a decision
or proceduralruling." Althougha complaintallegingbad-faith,biasedj udicialconduct-including legallyinsupportable
andfactuallydishonest
rulings-shouldnot be dismissedas "merits-related,"it invariablyis. Addinginsultto injury,
ChiefJudgessometimes
tackontotheirdismissal
ordersanotherstatutoryground for dismissal,
"frivolousness.
" In theirview, a biasclaim supportedonly by erroneousrulingsand decisions,
no matterhow egregious,is "frivolous."

The Chimera of Judicial Discipline
You would think thatwherea judgeconsistentlyabuseshis discretionand rendersdishonestrulings, includingon recusalmotions,a
formaljudicial misconductcomplaintwould be
takenseriouslyby a disciplinarybody. Eachof
the 50 statesand the District of Columbiahasa
commission,committee,council, or review The Illusory Remedyof Appeal
board, whosepurposeis to addresscomplaints
Facedwith a dishonestjudge, litigants
of judicial misconductby statejudgeswithin its often cavein at the trial level and nevermakeit
jurisdiction.Thereis alsoa mechanism
for com- to appeal.It's too emotionallyand financially
92
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drainingto continuebeforea biasedanddishonestjudge.This is not to saythatjusticeis obtainableon appeal.Evenwith a reversal,theonusof
the appealis on the aggrievedlitigant, who, at
best, getswhat he was entitledto at the outset,
only years later after spendinguntold amounts
of moneyon legal fees and costs.Beyondthat,
the appellatedecision, if it even identifies the
"error" asjudicial misconduct,will likely minimize it. Notwithstandingtheir ethicalduty, appellatejudges rarely, if ever, take stepsto refer
an erranttrial judge for disciplinaryaction.And
this is wherethe appellateprocess"works"!
In the federalsystemand in most state
systems,you get only one appealas of right.
After that it's at a highercourt's option. And
what happenswhen you file misconductcomjudgesfor their dishonplaintsagainstappellate
estdecisions?
Justlike thedishonest
decisions
of
trial judges,they'll be tossedout as "meritsrelated."
The Report of the National Commissionon
Judicial Disciplineand Removal
Createdby Congress,
theNationalCommissionon JudicialDisciplineandRemovalwas
supposed
"to investigate
and studytheproblems
andissues"relatingtojudicial disciplineandremovalin thefederalsystemandto evaluatemore
effectivealternatives.
In August1993,it issued
a reportconcludingthatexistingmechanisms
were
sufficient to deal with misconductby federal
judges.All thatwasnecessary
wasa little tinkering. With that, at a cost to taxpayersof nearly
passedout of ex$1,000,000,the Commission
istence,indefinitely settingback the causeof
meaningfuljudicial reform.
How did the Commissionreachits conclusions?Not by makingany significantoutreach
to thosehavingdirect, f,rrst-hand
experience
with
thekey "problemsandissues,
" mostof whichit
dodged.Indeed,the Commission'sresearchers
neverinterviewedanyonewho had filed a judicial misconductcomplaintwith thefederaljudiciary under the 1980Act or with Congressto
procedures.
initiateits impeachment
How canyou
make any assessment
about how thesemecha-

nismsare working unlessyou reachout to the
victims of judicial misconductwho have used
them?Yet theresearchers
who reviewed9372(c)
complaintswere not ashamedto admit, "We
know little about complainantsand what they
seek.We did not designthis researchto address
thoseissues."2This admissionis buried deep
within their underlyingresearchstudy.
Instead,the Commission'sresearchers
interviewedCircuit Chief Judgesand Circuit
Executivesabouttheir experiencein administering the 1980Act. And how did the ChiefJudges
explainthe valueof the 1980Act when95% of
the complaintsfiled were dismissed,mostlyon
the statutorygroundthat they were "merits-related"? They madeclaims about how the Act
servedasa deterrentto misconduct,
andthat"informal" disciplinewas takingplacebehindthe
scenes,
usingphrases
like "still waterrunsdeep."
The judgesinsistedon absoluteanonymityand
that their commentsbe camouflaged
to prevent
themfrom beingtracedbackto theirCircuit.The
Commissiongavescantrecognitionthatjudges'
responses
might be taintedby self-interest.
Thejudges'anonymous
commentscannot be verified,nor canthe Commission'sconclusionsaboutthejudicialmisconduct
complaints
it reviewed.This is becausethe complaintsare
inaccessible
to the public.
The Commission's
reportfails to saythat
it wasthe federaljudiciary which made$372(c)
complaintsconfidential-not Congress-anddoes
not explorehow this has frustratedCongress'
ability to exercisethe "vigorous oversight"it
promisedwhen it passedthe 1980Act. There
were fears that the federaljudiciary would be
unwilling to policeitself. Yet not only doesthe
report not alert Congressto its prerogativeto
amendthe $372(c)statuteto ensurepublic accessto the complaints,but the Commissionallowed the federaljudiciary to underminewhat
was supposedto be the f,rrstreal evaluationof
the 1980Act. It did this by permittingthe federal judiciary to dictatethe strict terms under
which it would allow the Commissionto review
a samplingof $372(c)complaints:only designatedcourt-connected
researcherscould review
93
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them. The Commissionshouldhave objected,
strenuously,so that the complaintscouldbe independentlyreviewedby outsideindividuals.
Instead,it capitulated
tojudicial interests,which
wereheavilyrepresented
on theCommission.
As
a result,its report is not basedon a truly independentreviewof complaintsfiled underthe 1980
Act.
As for complaintsfiled with Congress
and
referredto the HouseJudiciaryCommittee,the
Commission'sreport statesthey "may be made
availableupon request." Quoting the report as
authority,the Centerfor JudicialAccountability
asked to examinethe very complaintsthe
had reviewed.We
Commission'sresearchers
were told that we would be notified when the
Committee'spolicy for reviewingpastcomplaints
"was decided." That was more than two years
ago and we're still waiting for word of the
policy.
Committee's
The HouseJudiciaryCommitteefully
participated
in theCommission's
report.Thelist
of membersand counselfrom the HouseJudiciary Committeeinvolvedin the Commission's
work readslike a Wo's Wo. Its courtssubcommitteeheld a hearingon the Commission's
draft report. The naturalassumption
is that the
report would be extremely accurateabout the
HouseJudiciaryCommittee'sprocedures.But
accuracywould haveexposedthe Committee's
dereliction.
The shamefulfactsabouttheHouseJudiciary Committee'soperationsare cut from the
Commission'sreport. You seethis when you
compareit with the draft reportthatprecededit,
andthencomparethemto the underlyingresearch
studies.The report depictsthe HouseJudiciary
Committeeasprofessional
But a
andresponsive.
wholly different picture emergeswhen you turn
backto the underlyingresearchstudies.Eventhe
draft reportdiscloses
thatover 80%of thecomplaintsreviewedby the researcherhad not even
beenresponded
to by the HouseJudiciaryCommittee. That statisticis gone from the final report. Likewise cut from the final report is the
draft'sstatement
that "well over90%of thecomplaints[filed with the HouseJudiciaryCommit94

teeldo not raisegenuineissuespertinentto judicial disciplineand impeachment.
" That means
vpto I0% do raisesuchissues.The obviousnext
questionis whattheHouseJudiciaryCommittee
did with theseseriouscomplaints.The draft report doesn'thavethe answer.You haveto turn
backto an underlyingstudyto find out that the
Committeeeitherdid not respondto thesecomplaintsor, if it had, did nothingbeyondthat.
The Failure of the 1980Act
Because
the HouseJudiciaryCommittee
doesnot investigateindividualcomplaints,the
1980Act is the only avenuefor discipliningthe
federaljudges.Yet thevastmajorityof complaints
are dismissed
on the Act's statutorygroundthat
theyare "directlyrelatedto the meritsof a decision or proceduralruling." The Commission's
reportdoesnot disclosethis importantfact.
Plainly,for Congress
to exercise"vigorous oversight"over the federaljudiciary's administrationof the Act. which is whatthe Commissionwas supposed
to facilitate,it neededto
judiciary
know how the federal
wasinterpreting
"merits-relatedness."
This was all the more essentialbecausethe federaljudiciary had made
j udicialmisconduct
complaints
confidential.
Most
importantly, was the federaljudiciary treating
complaintsallegingbias, including dishonest
Additionally,
decisions, as "merits-related"?
because
the statutedoesnot actuallyrequiredismissalof "merits-related"complaints,but only
thatsuchcomplaints
Con"may" be dismissed,
gressneededto know what factors the federal
judiciary was consideringin exercisingits discretion.
Yet, the two par agr aphs o f the
Commission's150-page
reportdevotedto "merits-relatedness"
make it utterly impossiblefor
Congress
or anyoneelseto discernhow the federaljudiciaryhasinterpretedthatstatutoryground
or exercisedits discretion.The first paragraph
concedes
confusionasto therelationshipbetween
"merits-relatedness"
and an appellateremedy,
which may or may not exist. The secondparagraph then tries to minimize the fact that even
wherethereis no appellateremedy,"merits-re-
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lated" complaintsaredismissed.
It trumpetsthat
the "corereason"for excludingsuchcomplaints
from disciplinaryreview is "to protectthe independenceof thejudicial officer in makingdecisions, not to promoteor protectthe appellate
process.. . . " But thisis rhetoric."The independenceofthejudicial officer" doesnot extendto
bad-faithconduct,includingdecisions
motivated
purposes.
by biasor otherillegitimate
And disciplinary review is appropriateunder suchcirwhetheror not thereis an appellate
cumstances,
remedy.
Not only did the Commissionfail to articulatethisappropriate
standard,
but theresearchersdid aswell. Threeof theCommission's
separate underlyingresearch studiesquotefrom a
1987memoby PatriciaWald, thenChiefJudge
of theD.C. Circuit,to JudgeElmoHunter,who
hadbeeninstrumental
in developing
the 1980Act
andwasthenchairmanof the CourtAdministration Committeeof the JudicialConference.
the
federaljudiciary's "top management"
:

tually everyjudicial misconductcomplaintit receives.This is clearfrom the circuits' failureto
developand publish a body of decisionallaw
relativeto the 1980Act, despitea 1986recommendationby the JudicialConferencethat it do
so.

Direct, First-Hand Experience
Thedishonesty
of theNationalCommissionis furtherexposedby the direct, first-hand
experienceof CJA and its personnel.Back in
June1993.whentheCommission
issuedits draft
report,purportedlyfor public comment,we respondedto its conclusoryclaimsthat the appellate processconstituteda "fundamentalcheck"
ofjudicial misconduct,
asdid "peerdisapproval"
amongjudges.To rebut suchclaims,we provided it with the appellaterecord of a casein
which a districtjudge's factually-fabricated
and
legallyinsupportable
decisionwasaffirmedby a
circuit court panel. Although the panel'sdecisionrestedon non-existent
factsandwas. on its
face,aberrant,contradictory,
andviolatedblackSincethe vastmajorityof complaintswe
letterlaw of the circuit and the U.S. Supreme
receivecomeout ofjudicial proceedings,
Court, attemptsto obtain discretionaryreview
someclarification. . .wouldbe helpful.
by thefull circuitandin theSupremeCourtwere
Is anythingthat arosein the courseof a
futile.
proceeding
outof boundsfor a complaint,
We pointedout to the Commissionthat
or is behaviorthat might havebeenapits draftreport,expressing
confidencein theforpealedas a fundamentaldeprivationof
mal mechanismsfor disciplinein the judicial
(i.e., thelackofan unbiased
dueprocess
branch,had statedthatit would not recommend
judge)still a permissible
subjectof a comsubstantial
change"absenta convincingdemonplaint?
strationof the inadequacy
of the 1980Act. " We
askedthe Commissiondirectly whethera comWhere is the answerto JudgeWald's straight- plaintagainstthejudicialauthorsof thosefrauduforward question?The researchers,including lent andlawlessdecisionswasreviewableunder
thosewho hadinterviewedChiefJudges,do not the 1980Act. If not, thentherewasno remedy
refer to any answerfrom JudgeHunteror any in thejudicialbranchandthecaseshouldbe desotherjudge. Nor do they providetheir own an- ignatedby the Commissionas providingthe reswer. How could the federaljudiciary properly quired"convincingdemonstration"
for a recomandconsistently
address$372(c)complaintsif it
mendationof moresubstantive
changes.
was unableto answerthat question13 yearsafBut the Commissionrefusedto answer
ter passage
of the 1980Act?
whethersucha complaintwould be reviewable
The obviousconclusion.whichtheCom- underthe Act and directedus to seekreview by
missionchoseto ignoreand conceal,is that the the HouseJudiciaryCommittee.Three weeks
federaljudiciary had deliberatelyleft the "mer- later,theHouseJudiciaryCommittee's
counselits-related"categoryvaguein orderto dumpvir- who wasalsoits liaisonto theNationalCommis95
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sion-told us that "therehas neverbeenan investigationof an individualcomplaintin thehistory of theHouseJudiciaryCommittee," andthat
we shouldn'texpectit to startnow. It wasthen
August1993and the Commission'sfinal report
wasjust published,toutingtheappellateprocess
and "peerdisapproval"as"fundamentalchecks,"
and the HouseJudiciaryCommitteeas a proper
recipientfor complaints,with investigativecapacity.
At that point the NationalCommission
wasdefunct.Sowe wroteto theHouseJudiciary
Committee,asking that it clarify what it does
with the judicial misconductcomplaintsit receives.If it wasnot investigating
them,why did
reportnot saythat?For nearly
theCommission's
two full years,the HouseJudiciaryCommittee
ignoredall our manyfollow-uplettersandphone
calls. Finally in June 1995,successor
counsel
reiteratedthat the HouseJudiciaryCommittee
doesnot investigatecomplaintsof judicial conduct filed with it, but confinesitself to legislation. He explainedthat the Committeesimply
The
doesn'thavethe budgetfor investigations.
Committeemight have had the moneyif the
Commission'sreporthadbeenmoreforthright,
ratherthan dodgingthe issuewith a vaguerecommendation
that the House "ensurethat its
Committeeon theJudiciaryhasthe resources
to
judicial
"
dealwith
disciplinematters.
Accordingto the Commission'sreport,
thestandardpracticeof theHouseJudiciaryCommitteeis to directcomplainants'
attentionto the
1980 Act. It cautionedthe Committeeto "tell
complainants
thatthe 1980Act doesnot contemplate sanctionsfor judges' decisionsor issues
relating to the merits of litigation." Sincethe
HouseJudiciaryCommitteehad not directedus
to file a complaintunderthe 1980Act, we asked
it whetherthis meantthat it did not believeour
complaintwasreviewableundertheAct. But the
Committee,like the National Commissionbefore it, would not tell us. Ultimately,it became
obviousthat it had not the foggiestidea. And,
a g a i n , t h e r e a so n i s a ttri b u ta b l e to the
Commission'sreport which is wholly uninformativeon the subjectof "meritsrelatedness.
"
96

Meanwhile,our growing expertiseand
persistence
paid off with the House Judiciary
Committee.In February1996,its counselmet
with us and agreedthat if the federaljudiciary
rejectedour complaintas "merits-related,"the
HouseJudiciaryCommitteewould haveto undertakean investigation.So we filed our complaint.
What happened?
Our complaintwasimproperlydumpedas "merits-re1ated"
in an order
whichitself wasa prime exampleof a dishonest
decision.For this reason,we soughtreview by
the Circuit Council. Our petition demonstrated
thatthedismissalorderwaslegallyandfactually
insupportable
and that it contemptuously
disregardedthe NationalCommission'srecommendationthatdismissalordersbe reasoned
andnonconclusoryandthatthe circuitsresolveambiguity in the interpretationof the 1980 Act. We
pointedout that the JudicialConference
hadendorsedeachof theserecommendations
and that
our complaintwasideallysuitedfor buildinginterpretiveprecedentto makeclear, onceand for
all, thatcomplaintsallegingbiased,bad-faithconduct are not "merits-related,"
and additionally
that even "merits-related"complaintsare not
requiredto be dismissedunderthe statute.The
It deniedour petiCircuit Council'sresponse?
The coverletterinformed
tion in one sentence.
us that, underthe Act. therewas no further review.
But theJudicialConference
hasoversight
responsibility-andwe turnedto it. The Assistant GeneralCounselto the AdministrativeOfficeof theU.S. Courtsis theliaisonto theJudicial Conference'sdisciplinarycommittee.His
refusalto takeanystepson our documented
showing that the circuit is subvertingthe Act and the
recommendations
of the National Commission
andJudicialConference
bearsdirectlyon theintegrityof the NationalCommission'sreview of
$372(c)complaints,sincehe wasoneof thetwo
court-connected
researchers
who examinedthose
for theNationalCommission.
He was
complaints
not AssistantGeneralCounselat the time he examinedcomplaintsfor the Commission.He was
promotedto that position afterwards,presum-
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ably becausethe federaljudiciary liked his conclusionsso well.
In the end, we have empirically proven
morethanthe "inadequacy
of the 1980Act" rejudicial interpresultingfrom an over-expansive
tationof "merits-relatedness.
" We havedemonstratedthatthe 1980Act is a facadebehindwhich
fully-documented
thefederaljudiciarydismisses
judicial
decisions
by decomplaintsof dishonest
dishonest
andwhich,
cisionswhicharethemselves
properly, should be the subjectof disciplinary
review-if therewereanyplaceto go for redress.
That'syet anotherreasonwhy we aretrying againwith the HouseJudiciaryCommittee.
to it
We arenow preparinga formal presentation
basedon our $372(c)complaint,as well as the
$372(c)complaintsof our members.These,likeas "merwise, havebeendishonestlydismissed
its related"in conclusoryorderswhichsimilarly
misrepresent
the seriousmisconductissuespre-

sented.Basedon this evidence,andthe first-hand
testimonyof people who have brought complaints,the HouseJudiciaryCommitteewill get
a goodlook at what the federaljudiciary, working throughthe NationalCommission,did not
want it to see:flagrantjudicial misconductand
corruptionwhich the federaljudiciary was able
to cover-upwhenit made$372(c)complaintsconfidential. We believeit will be the basisfor ending that confidentialityand for creatingan alternative disciplinarymechanism,one outsidethe
federaljudiciary,to reviewjudicial misconduct.
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