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{"}" _Borek, Esq.
Fr ied,  Frankr_H-arr is ,  shrrver  & Jacobsonone New york plaza -vsr q ucrs., ' ,s
New york, New york 1OOO4

Dear Mr. Borek!

Per  our  te lephone conver .at lon th ls  norn lng,  r  enc lose per t inentrnateriars regarding .v 
-prr";-;.#ili"ltr""J, 

riti..E.egory Joseph.Esq' ,  who vou inaica€ed--was i" ; ; i ; ; ;  in the' ] - i * - i ,  decis ion-t6decl ine re-presentat lon of  r"  rn ' - lefense " f  
- ' ;  

professionar
ll*:U;il ,""ffi;"r""'*=:ttn- nv"-tni"'"I, Arc, payins your rirm , s
These naterials reflect a_dversery 

.upon, r{r. Josephrs profeser.onalresponsibirity--notwittrstanding 
irr- 

-[rtr" 
"t 

-tn.-rrman 
of thecommittee on 

-Profe==ronai- 
n"=ion"iuriitr-"iinJ"i==o"iation 

ofthe Bar of the gftt-oi- 'H., f";k. 
--:r..n.V 

also suggest that Mr.i loseph is insensitrve to h.i; po"ii,rorr' .= partner ih a firrn thatshourd be ln the roieiront "i pr;l;;t lng-;tn"-.,-, j. of law,, inthis country from .;;;l;;-.

rndeed, the reason r was prompted to calr the firm yesterday forits resar ="rL:"."_*";{ h"re^n="-wiJ i""..r="-r-il.a tn" poisnantfront_page story i" 
about Jewieh lawyerswhose careers 

-:^::" affirsecutors. 
tn" story made;:i:ff:!ir'n".,"""rurril'il;;;;I;li=rli:'fi and r was rrruck uy ia;

Perhaps you saw the f i-trn, ruudgment at Nurembu tgrr, whichportraved the fact tttut 
-tn.'u"riJ'io'.i l 

able a;-;;"mprlsh suchdestructron precrserv [e"",r". J;an""-J"a rirvlr"--;; are charged;:t1"":l;i3il3.:n"-ii'rriia-""i-iil; lny =t"p, to prevent it from
As l te  d iscuss."d--  by ter .ephone,  ear l ier  th ls  year  r  hadcommunl'cated with t 'tr. ' .roJep,,-tI 

-; ir 
ffpacrtv ir-Enorrman of thect ty Barrs cornni t te;  

- ; ; ' -proressrorr i i , -  
Responslblr i ty about afrightenrng srtuatrln. ; rnay be r""n-_r"om my encl0sed February20, L994 letter. to. -him, 

-i 
sought the 

-aniqus 
support of the cltvBar for review by tne r'iew rorx''li"-t.= 6.rrt of Appeals for a moslextraordinary_ eiticre 

-ia-__proc-eeainj; 

- +r+fuMangano. et i I .  .  i ;- in"t 
-proceeai6;-1h" 

eppetrat_rvrsion,



John Borek ,  Esq.

Seeond Depar tnent ,
disqual  i f  icat ion rules
remedy, permitted the
subject  of  rny Art ic le

Page Two S e p t e n b e r  2 9 ,  L g 9 4

l n  v loLat lon  o f  fundanenta l  Jud ic la land the histor lc purpose of  the Art lc le 7g
y+{ l_udges whose 

-uniawful 
conduct was the78 chal lenge to declde thelr  ""r ,  " i r " . -

Being challenged. b)r was theAppe l la te  o iv is ion ,  s -@entTs- iTsuse o f  i t sdiscipr inary pol ter  to issue a cont inuurn of  jur lsdict ionless andfactuarry unfounded orders againsC-^".  These groundress ordershrere transparent retarratl-on 
-.against - 

ne for my activr.tLes as aj  udic lar  r rwhist le-blower"-_- ln l l "a i ;g" '  
an ' f  Lnter im, order ofsuspension dated June L4, +?91, ,rr=f6r,aing *"---i. l i  the practiceof raw imrnediately, indefinitery, "ni rrr,"oriari1"".f iv.

such suspensl-on order was a resul t  of  my legal  chalrenger ds probono counser for  a c i t r -zensr group, 
-" i  

.  corrupt pol i t icar dearinvolv ing the cross-endorsemenl of- 'seven judgeships in the NinthJudicial District, incruding the west"n6st6r cirrrrty surrogatejudgeship.  This unrawfur juags: i rualng dear was impremented ati l legally run-judicial nomi]nati"9-;;;;entions, conducted withouta quorum, wi thout a ror l -cai l ,  and with "cn",  egregiousviolat ions of  the Erect ion Law, as to arr  of  wnictr  r  had eye_witness and other uncontroverted documentary proof.

r partieurarl-y draw your attentlon to - the descriptlon of mysuspension order in rny-February 20, Lgg4 letter to lai. iroseph:
r f  Such Order was a.ccompl lshed without aplenary proceeding, with x1s notic. EFrFI,t"r,charges, ' . 'o hearing, ro .r ia"nir i iv-i i . i i ; ; ; ;
and without even a it ltement of reasons inthe suspension order i tset f - -ar l  """ i . i iv  tothe- gxpf ic i t  requirements of  the appef iateDivlsion I s own nures Governr.nl tn" conduct ofArtorneys. The Appetlate Division ;;t;.;aits interirn order bi_ susp.tt=iotr on June L4,1991,  in  the  face  o f  th ;  Cour t  o f  epp l . i r ,decLs i_ons  ln  ua t le f  o , {  Huey, -  " ,  N .v . id  s i r ,4 7 4  N . y . S . 2 d  7 L 4  ( 1 9 g 4 ) -  a n d  h a s  s l n c eperpetuated l t ,  notwl thstanatng the coui i  orAppeals | 

- supervenlng declslon 
- 

in Ugllef_gtRussakof f  ,  72  H.y .za  szo ,  583 r . r .y l i la  g -cg
(L992).  As the r .ecord shows, the appeff i teDivis ion has denied my .ocion= to vacatesuch ILnterLmr suspension Orderr  ds th; ; ;case? requ i red  _  (a l though ny  case ls  af o r t i , o r i  i n . I l  - r e = p e 6 t s ;  a n d ,  b y  l t sDecision /order dated .rinrr.ry 28 , 

'  
tssi , t.=threatened me with cr in inar 'contempt,  Jnuurar rnake any further motions in the ti la";r"I"n

discipl in l ry proceeding, l r i [ i ;out  pr ior



John Borek, Esq. Page Three Septenber  28,  Lg94

Judlc la l  consent  (a  pract lce l tser f  condemned
in decisLons ln other Judiciar Departrnents; .  ' r

rn  suppor t  thereof  - -and at  the request  o f  l t r .  i loseph r  sa s s i s t a n t - - E r i c a  R a v e d ,  .  -  E s q .  - : r  s u p p r i e d  v o r u m i n o u s
documentation, establishing the seriousness of a ;I tuaTG;:i
ident i f ied to  Mr.  Joseph as present ing:

ta dangerous threat to every mernber of the
profess ion,  par t lcu lar ly  to  those who,  l ike
myself, have had the courage to speak out in
order.  to provrde readershlp on bor i t ic i r rys e n s  i t  i v e  o r  c o n t r o v e r s  t a l ^  f  s s u e = ,
especiarry those chal lengJ.ng vested interests
withln the JudJ.cLary.  r l

The documentary t ranemr.t ta l ,  hand-delrvered to your of f lces onFebruary 23, 1994, ls ref lected by the l_nventory ' . ""orp"nvrng ^yret ter  of  that  date to Ms. naved. r  est imat6 that 
- th6 

r6g; isubmissions conprising the transrnlttal constituted weII overl , 0 O O  p a g e s .

However, by a perfunctory three-sentence Ietter dated the
f,oll9Ying. dayr_ Ms. Raved purported to rrhave cornpleted a review ofthe f i lesf l  and, wi thout ampt i t icat ion,  stated:

rrrt does not appear that the professional
Responsiul..r_ity cornmlttee has a professionar
respons ib i l i t y  a t  th ie  t ime.m

9pon receipt of Ms. Raved r.s incomprehensibre February 24thret ter ,  which returned the f i les,  r  te lephoned Ms. Raved. sherefused to explain to me why the extraordiirary "otr=titutional anddue process issues establ lshed by the 
- f i les 

were not arrprofessional  responsibi l i tyrr  of  th i  comrnLttee on professlonal
Responsibirity and wourd ngr dlscuss any aspect of her ariegedreview.

T, thereafter., terephoned Mr. Joseph, who llkewise refused todiscuss the issues presented by tne 
'ar t tcre - ;B 

proceearnq andrefused to present my anicpF request to the city g-"rr= committeeon Professional  Responsibi l i ty  for  i ts  deterrnini t i "n.  Nor would
Yr.  .Joseph permit  me to ma[e a personal  presentat lon 1.  

- i ; ;
Commit tee.

r  wourd add that a year qrtol  to my calrrng Mr.  Joseph for
anicus support i l  ty 

-artlcte 
78 procledl"g 

-bJt"." 
the court ofAppears, -my daughter had carted him for 

-end""" 
support for acert iorar i  pet i t ion to the u.s.  supreme court  in the case of

$assower  v .  F ie rd .  r  encrose cop iLs  o f  ny  daughter ,s  in i t ia iletter to Mr. Joseph, which transrnitted the ieteva-nt

I
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$
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documentation 
.concernLng !h" 

Itrun-amokfr behavior of the secondcircuit in sus.taini-ng a ialpabry erronlou" sanctions award of theDistrict court unaei ifs so-clrred ,, irrtr"r"r,r--plJ"r,,. 
on itsface'  the second circul t ts aecisr"n wac one t t rat  should havebeen repugnant to any at torney.---gut t9 a lawyer such as Mr.Joseph, a pre-eninent expert  r ;  the i iera,  th"; ; 'was__ana is__noexcuse for his disrnteiest  and rnarrreience- 1;-  the parpabre

!:il:fii"l"r"rt""fj|damentat rures r"girdr"l--=ir"-tior,= rhat 
^ 
rr"r,

Since Mr. Joseph never ":t:T.g our papers ln @to us, perhaps he wirl ret you rook u€ €n". so ti iFyou can judgef  o r  yourse l  f  - - in  th is  o tner  ins tance- ; ; - -p roress ionar ryi rresponsibre. Mr. Joseph 
5$;!ar ;; ; ; ic"-ni"-t ir ie as chairrnanof the committee on pro-ressionar ir"=poi,=rui i i iv.---* '

Based upon Mr.  Josephrs response to our.requests for  amr.cus helpin sassower v.  - l ' langino and sassower v.  r lera,  i t  is  reasonable toc o n c I u d e t h a t M r . J o s e p h r s r e g f f i t * � r i e . i u u r i c i n t e r e s t
or his ethical responsibtfit i ;;-;h;r;-lo do ro ,o-,ria require himto speak out against  the grotesqu"- j "a i . r" i  Jr""- i [ ' tn"  heart  ofthose cases, where judges-whorly arSregard our rule of  law.
This morning r  calred Mr. .  Joseph directry to speak to hirn aboutmy fruncomfortabre.  

! .gr ing,  tnat  ne was r ,b-rucr-uar i ing, ,  me at  thefirm--and that, dt his beiest, the firrn had decri;;d to undertakeny ArG-paid retent ion.  Mr.  Joseph did not deny such arregat ion.He sinply refused to discuss the matter wl tn- . i ,  
-Ju'yrng 

that thef inn had rrmany cr ients"-- l t  uetng unJ"- t" tooa by that renark thati t  d id not need my business. He Lhen hung up on me.
Hans Frank sras good enough to return the call r placed to hrrnthls morning afler Mr. 

-Joseph 
. so abru_ptry disniesed me. rment ioned that r  l ras Just  f i r iarrz i"g-a ret ter  to you and wourds e n d  h i m  a  c o p y .  

'  - s e L E r  L v  x

r also stated that r wourd send hirn a copy of the papers reratlveto my unlawfur rrLnter imrr 
-  suspe"=r""-  and the aforement ionedArt ic le 78 proceeding--whlch, al  t re i l inauove statJ,  Mr.  Josephwould not even present to his'cornmita;;:

By such papers,  Mr.  Frank wir l  be able to ver i fy that  thenightmare he experienced more than fifty. years ago in cermany notonry r fcan happen here' ,  r t  has happ;; ;d 'n i r"-- to ' i  i ro* inent

The pert inent faclal  abnormal i t iesC i r c u i t  I  s  d e c i s i o n  h r e r e  e n u m e r a t e d  a t  p p .supprernentar pet i t ion for  neneartng to the u.s.which are enclosed for your tnrormidion-.

September 2g t t994

of the Second
4 - 6  o f  o u r

Supreme Court,
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leader of the bar--and resp.ected organizations of the bar havedone absolutely nothing about i t .

r t  is  my fervent -  fop" and expectat lon that Mr.  Frank wt l l  notrrstand ldry by,  whtr l  "" .  coui ts burn the conetLtut l -on and thathe wirr ret Mr. Joseph know that thls rs a 
-;;I;;;- inr"n 

must bep r e s e n t e d  t o  _ t h e  c t t y  B a r r g  c o m m i t i e e ' - - ; ; -  i r o f e s s i o n a rResponsibirlty for thelr irnrnealaie "l[""tr"n and action.
To paraphrase the immortal Justlce orlver wendelr Holnes, threeyears of being suspended--without-i n.i.rr,9__ire "]rougnr

DLS/ er
Enclosures:

cc :  Hans  F rank ,  Esg .  (ene l .
the

Gregory  Joseph ,  Esg . ,

Very truly yours,

ffitu
DORIS L. SASSOWER

trA Varlety of Fates for German Lawyers BarredFrom pract ice,  NYIJ,  g /27/g4
l -989 Mart lndale-Hubbel l  f is t ing
Iet ter  f rom the Fel lows of  the-Amer ican

Bar Foundation

( a )

( b )
( c )

(d l  my 2/20/94 tet ter  to Mr.  Joseph
(91 my 2 /23 /e4  le t te r  to  Ms.  nav i i( f )  Ms.  Rav id rs  2 /24 /94  le t te r  to  me
Igl  ny daught:r 's  3/ '2/93 tet ter  to Mr.  Joseph(h) pp. 4-6 of  our 

'suirpfenental  
pet i t ion for

Rehear ing to the U.S. Supreme Court

:  Ar t lc le  7g subml_ss l_ons now before
New York State Cour t  o f  Appeals)

;l:l
I

,l

chairman, commit tee on professionar Responsibir i tyAssociat ion of  the Bar of  tne c icy of  New york
Barbara Robinson, president,

Association of the Bar of the city of New york
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PHOTOGRAPII BY ANITA BARTSCH
lrlch 3prlor, ttl, lr thorn rlth romo ol thr bgel
crod.nthla ttrrt rllow.d hlm - lor I mc?a fow wrolr
In 1933 - to pnctlco lew ln Frrnkfurt.

AVorietyof Fates
For Germanloz-rsyers
BotredfromProc'tice

rY tltttr tot

ERICH SPEIER'S career as a lawyer ended almost as
loon ar it bcgan. Wlthln weeks of hir admlssion to the
German bar In his native Frankfurt In March 1933. he
qas prohibited from practicing through an edict direct-
ed_at many_of that country's Jewish lawyers and iudges.

Ernst C. Stiefel encountered a similar fate as a young
lawye-l atthe hands of the Nazi regime, sending t i. oi
an exilc that took him to France, England and the U.S.
and wentual prominence at Coudert Brothers.

The crackdown on Jewish lawyers prevented Hans J.
Frank.lrom -conUnuing his career in Germany after
receiving a law degree in 1933. After arriving-in the
U.S., he pursued his legal education at New york Uni-
versity School of Law and ioined what is now Fried,
Frank. Harris, Shriver & Jacobson, where he has re-
mained for more than a half-century.

They were among the several thousand lawverc from
Germany who. emigrated here after the nrst ..lprit
Laws" were issued against Jewish professionils,
among the first steps in the systemic anti-Semitic on-
slaught of religious, economic and professional perse-
cution that eventually culminated in the Hotocaust.

Next month, a commemorative program wilt take
place at the New York. County Courttrouse at Foley
fuuare marking a lg38 decree that sealed the fate foi
the few Jewish lawyers who until then had managed to

Cootlnoed oD prp l, column 4
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Nazi Ban on Jewish Lawyers Is Remembered
conuou'd r'o' p"lclrliiriJ- 

&#sil!11#,Tr,li1dlff.;[ffi,# lt"tJ,":T,$JfrT,T..,,u;ti.*,LllX
escape disbarment. (S€e relared story, ii!:l_TqS::!.he lelt. rhortly after tually practlce here, he ;ld. 

- -

this page.) recelvlng a lawdelree from the Unl-

,#',:l"it: :H'j:fl'J;j,j;. T"".J H#"""?i",Ti#i*fft-nr";:'rli:: porr-war Rorer
sored by the Jewish lawyers Guild, on S'-gtj".:.1,:a^ 

r|ur years eariler. Frled In an lronlc hrl3t, he observed, a
Oct. 12 at 12:30 p.m. in rtre coirru fr8nk, where !e It now ol counsel, number of those exlled r"-*lrr ,.-
house,s rotundl. endcd up ar the prolerlonal ho_me turned brlefly to tef'p in tne 6o"i**

,r*l,ll,,i'ft3LiH,lff:l'JJ:19,1ff.i:L1,lilEF-'*'#",1",x"i1?J[1 " m"::,*,:lii#lit;ilil'l*r
'/inflicteC Vporhlm 6t yean "g" rtrotr- Iegen|y har been rctlve ln the secur- and later tn estautishlng ittt ii,o"t",l,

il,JJl"tfiTfi*f;9;JT'Iiild""T [ilirt:!ffi,:'ff":Tii:'# o $l'",'1h",:"fi;,td"t*:*fj,u::;l
l#'#f,1,'J:"T:::i::&:"j'li1;:g l!!fili'H',T1i:I;,.22., never war *l'l[y,,roi",i:lT;:,J1,:""'"'l"l'",1;
vice position. Howevel "n "Awin sble to pursue hls goal of ttudylng law malnr aitlve ln German lecai and
Clause" In the law expeiled aff jiwi li_o"".1T-lllLtatee-na8er'heandhls academlc clrcles. ln 1946 an?'194?,
from civll service, exiept trroru wrto lamlly lelt lor the U.S. ln 1935. How-ev' the Indlvldurt German staier;utomat-
had served in world wir t, ana airo il,l_i, ,!!._11" what . he . called. a lcally relnrtared atr liwyeii arsuanea
preventedtheir.dml$loni;trotil[: ^[:1:.i"1*'11_grgrnlzatlonlormedby und6r the n"ri r.girel--------
gal prolesslon, rbout 200 lrwyerr - 90 percent ol - Another of thori riiurntng to Cer-
'Exclted tood'

Among his memorhbilla lr e form.
letter of disbarment - identlcat io
those sent to many other Jewirh law-
yers and iudges ln the clvll 3€rvlce -
notifying them that the,'exclted mood
of the people" dlctated they no longer
could practice law or rppear In the
courts in any capaclty. ,.Jwlrh law-
yers eould not live In Germany," he
said.

_ After briel sojournl to ltaly and
France, Mr. Speler rald In a recent
lnterview, he returned to Germany,
worked as a machlnist and patlentiy
waited lour years to recelvi: a vlrir
enabling him and his wlle to emlgratc
to.this country through the rponror-
ship of a relatlve.

ArrivlnS In the mlddle of the D€-
presslon wlth lew asrel!, a preerlng
need to support hls lrmlly and en In-
hospltable legal envlronment - lhc
prolelslon "dldn't want anythlng to
do with us," he rald - he irentu-ally
abandoned the law lor a rucccgfiil
career ar an engineer lor a malor elcc-
tronics company.

-But unlike oth€r3 who w€rc uproot.
ed by the Nazlr, Mr. Speler har con.
tinued his tles to Germany, and he
and. his wife visit there perlodlcally.

Mr. Stiefel, now ol counsel to Cou-
dert  Brother! ,  har malntalned e
strong connectlon to hlr natlve coun-
try: he is a memb€r of the German bar
and spends time In that country a!ro-
ciated with a malor Dusseld6rf tew
lirm advising European and Amerlcan
companles on trade, Invettment and
economlc matterr. He also lc proud
that he may be the only Amirlcan
lawyer also admltted to the German,
French and Engllth barr.

Pasred N.Y. Ber
_. Mr. Stiefel, an octogenarlan, lolned
the New York bar ln 194,1 after par+
Ing the bar exrmlnatlon wlthorit at-
tending an Amerlcan law rchool, Hc
served ln the U.S. Army durlng World
War l l .

Mr. Frank,83, could not be reached

them Gcrman Jewlrh relugeer - the
Amerlcrn Federallon ol European Ju.
rlrtr. lt took Mr. Welnrchenk,'ol Ham-
burger, Welnrchenk, Molnar & Burch,
ne[ly 20 yearr to b€ admltt€d to the
Ncw York bar.

Hlr practlce ol reprerentlng refu-
gee! ln obtrlnlng reparatlona lrom
Germany "reklndlcd my lntcrcrt ln
German hw," he sald, rid In tggg he
recelved I doctoratc ol hw! lrom the
Unlvcralgr ol Malnz, thc rchool hc
had plenned to attend ,00 yearr cartl-
cr,

Mr. Wclnschenk rald one hls part-
ners here wrr th€ late Adolph Ram-
burger, a rpechl target ol th€ Narlr
b€crure of hli polltlcal vlewr and as-
lochuon!. Mr, Hemburger flrst er-
crpcd to Czechorlovakle, Mr. Weln-
rchenk recallcd, "returned 

brtcfly to
collect lee. owed to hlm," then iled
rSaln to rcrurface In New york.

There arc no crrct llgurer on the
number ol Jewhh lawyerr who telt
Gcrmany durlng the flrit yearr ol the
Hltler reglme, accordlni to Frank
Mecklenburg, an €rp€rt oi the perlod
and co-ruthor wlth Mr. Stlefel of Ger
mon Lawyen In the Amedcan Exile, a
book publlrhed ln Germany thiee
yesrr a8o.

An archlvlrt at the Leo Baeck tnrtl-
tute ln Manhattan, a reaearch center
and museum dedicated to the hl3torv
ol German-rpeaklng Jewry, Mr. Mecki-
tenburg cstlmates about l0 to Z0 p€r_
cent ot_th_e 50,fi)0 lawyero ln Germiny
In the 19303 were Jewlsh or classlllei
|r ruch by the Nazis. Approximately

mrny rlter the wrr lo help In the re-
conrlructlon war Hanr Slmonr, r
polltlcal rclentlst tralned ar a larnrer.
Hc lrter was dean ol New Schooifor
Soclal Research.

Mr. Speler, In rellectlng upon hlr
perronel- and- proleulonal upheavrl,
obrcrved, "Many Jewr hav; hrtcd
9.tnlg.n{ and don't want anythlng to
do wlth lt, I'm not one ol ihch. Tiere
wcrc two klndc of p€oplc, the good
onel and thc bad onec. Unfortunalely,
t hc  bad  one r  b rough t  on  t hc
dlnrter."

Mr. Wclnrchcnk also harborr no ltl
wlll toward hlr lormcr homeland. Hc
remembcrl returnlng In lg90 to a rc.
unlon ol hlr publlc rchool claac and"beln! overs'helmed'. by thc recep
tlon he tecelved.

Disbarrnent of Jeuss to Be Marked
ON A TRIP to the Holocaurt Museum lalt y6ar, Frederlck M. Molod war

Intrlgued.by.a-chronological llstlng of ,.Malor Actr ot Antl-Jewlrh Leglda-
tlon ln Nazl Germany, 1933-1939."

[qr Aprll 7, 1933, he raw "The Law on the Admlrglon ol Legal practlce
forblds the admlulon of Jewc lnto the legal professlon." Thirame date
rlw the erpulrlon ol Jewr lrom the clvll iervlce, ercept for World War t
ye!:rlnr: ln l9i|8, on Sept. 27, an Executlve Order war lrsued rtrtlng thrt"all Jewlrh rttorneyr-rt-law are dlsbarred."

Mr. Molod, the Gulldb prerldent, declded lt would be rpproprlate to
commcmoratc the 1938 order - one ol hundredr dlrected ai ihe-destruc.
tlon of the country'r Jewlrh populatlon. Along wlth Guild memberr Allen
H. lraac and Arthur Luxenberg, th€y r€ttled on a commemoratlve pro-
gram planned lor Oct. 12 at 12:30 p.m. In the Rotunda ol the New iork
County Courthouse at Foley SquarC. Included wlll b€ an exhlblt of docu-
ments lrom the cru, many of them collected by Erlch Speler, one ot thoge
Alpary.cd rnd.cv€ntudly-lorced Into cxlle In t937. Thc group plans to
mtlc lhc cxhlblt evallablc to ber acroclatlonr.

For thc commemoratlon ollhc ,,Day ot ghame," thc prlnclprl rpeaker
wlll bc JusUcc lrracl Rubln of thc Apicllatc Dlvlelon, firrt Oipart'mcni.

- Martln Fox
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16 Lake St ree t ,  Ap t .  2e
Whi te  p la ins ,  New york  10603
March 2 ,  1993

cregory Joseph, Esg.
Fr ied ,  Frank ,  Har r is ,

Shiver & Jacobson
1 New York plaza
New York,  New york 10004

RE:  Amicus  Cur iae

Dear Mr.  Joseph:

r t  was a great honor to lp,eak wrth you. today. As r  mentr_oned,your serninal  text  on sanc€lons vtas Jn- lmportant resource for usin  p repar ing  our  r rcer t r r  Pe t l t lon . - -a  "opy-  o f  our  pe t i t ion ,  f i l edwith the supreme court  on February 22;d,  is  encl0sed.
we t rus t  tha t  Your  as  an  exper t  on  sanc t ions ,  w l l l  be  mostappa l led  by  the  dec ls rons  or  the  Drs t r rc t  c "hr t  and secondcircui t - -and wrlr  recognlze the i rp l r turr . .  of  ievtew by theSupreme Cour t .  

-  " ' - -

we hope you w111 agree tha t  our  ease dramatLzes  the  lmpera t lveneed for the suprene court  to cra.r i iv  the tnterrace of  inherentpor^ter and statutory and rule provlsto-ns--sornething t t  d id not doin Chambers or Wi l iv .

For your convenl-ence, r  am enclosrng the pages from the Advisorycommittee Notes -to the proposed amlndnenls which citJ ;hffi;;:and Wit lyr  € lS wel l  as c.  Hel ieman

we look forward to your comnents--and, hopefurry,  your support .

I

il
itl
1

I
i
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ii
i l
i i

S i n c e r e l y ,

dQ,la e.e*n*s"artl-
ELENA RUTH SASSO9IER

Enclosures
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As illustrativc of the abenant decision-making at issue,
Second Circuit's Decision (CA-6-19), on its face:

(l) conflicts with Christiansburg v. E.E.O.C.,
434 U.S. 412 (1978), by maintaining intact the
District Court's $92,000 award under the Fair
Housing Act, notwithstanding it vacated same
based on Christiansburg (CA-12-13; pet at 16-
19)';

(2) conflicts with
Society, 421 U.S. 240 (lg71), by using inherent
power to effect substantive fee-iniftinla 1pet. at
le);

(3) conflicts with Business Guides v. Chromatic
Communications, 498 U.S. 533 (1991), by
allowing the District Court's admittedlv
uncorrelated $50,000 award under Rule I I (CA:

3 The unprecedented nature of the second circuit's "trumping, of thc
standard of christiansburg was set forth in thc pctition (nt lz) asiollows:

"Rescarch has falled to find a ringle case, before or afler
1988, in which a federel court har resorted to inhercnt
power to shift.n torality of litlgetion feer agrlnct losing
civil rights plaintiffs, where, es here (CA_I3), the actioi
was found not to bc ,meritless, under the strndarde of
Christiansburg."

' such substantrve fee-shrftrng lc evident from the face of thc
Judgment (cA-23-4) affirmed by rhc sccond circuir (cA-20), which made
distributive allocations to the respective Respondents solely ...oroinj to m,
District Court's Fair Housing Act award pct. at 9; t3; l9i. .es poijJ out
in-the Petition (at p. 19, fn. l4), the effect of thc sccond circuits vacarur
of the award under the Fair Housing Act shourd have rendercd the Judgment
based thereon a nullity.

the

- -?-EnwFir.*rarr|l!!r
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52-3) to remain intact, notwithstanding it
vacated the Rule l l award for failing to identify
a single sanctionable document (CA_14; pet. at'1, fn.4; 19-20);

(4) conflicts with the plain language of 2g
U.S.C. Sec. lgZT by keepint intact an
unidentified portion of the $42,000 sanction
awarded thereunder as to Doris Sassower (CA_
at 14-6); which unidentified sum was totally
uncorrelated to any sanctionable conduct__lJt
alone to any "excess costs" "rearcnably
incurred" (CA-5; pet. at 7-g; 19-21);

(5) conflicts with Chambers v. Nasco, I I I S.Ct.
2123 (1991)5--the sole authority on which it
relies for its use of inherent power-_by, inlcl
alia,, (-a) omitting rhe requisite nnaing thai
available sanctioning rules and provisioni were
inadequate so as to establish "ny "n.."ssity" for
such invocation; and (b) omitting the requisite
finding that due process had been met before
inherent power was invoked (pet. at 2l_24;
Reply Br. l-6);

(6) violates the Code of Judicial Conduct by
including dehors the record matter, inadmissible
hearsay, and knowingly false and defamatory

t Tte NAACP bgal Defcnrc rnd Educational Fund, whlchparticipated in this case as arnicus curiac bcfore the second circuit, recentrycited thc sccond circuit's Decision ag "an unwarranted expansion ofchambers" "indicative of a growing trcnd too undermine the American Rurcas explicated in Alyeske...,, (see Appendix to pet. for Reheariir, p"*. Ot.

-,1

L
*l
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material obtained 95, pg1te and as to which
Petitioners were given no notice or opportunity
to be heard (Pet. at l0-ll; Reply Br. at 7; pet.
for Rehearing at 4).

Not apparent on its face was the Second circuit's disregard of
United States v. etna Casuatty & Surety Co., 33g U.S. 366
(1949), and Brocklesby Transport v. Eastern states Escort, 904
F.2d l3l (1990), when it denied--without dir",*ion__
Petitioners' threshold jurisdictional objection that the fully-
insured defendants were not the "real p".ti"r in interest" and
that the sanction award was a "windfall'ito them, proscribed by
countless decisions of this court, including Hensrey v.
Eckerhart, 461 U.S. 424 (1983) (pet. at 9; l0; ZS_ZA; n>.

These and other deviant aspects of the second circuit's
Decision were detailed--with citation to legal authorities--in
Petitioners'Petition for Rehearing and Suggesiion for Rehearing
Etr Bsnst. Said petition furtherihowed irt pp. l0-l l) that the'lfactg'l_relied on by the second circuit to support its $92,000
fee-shifting award were wholly farse and coniradicted by the
recordT. The refusal of the judges of the second circuitleach
of whom were furnished a copy of that petition--to grant
rehearing to Petitioners is, in view of that petition, an
abdication of their adjudicative responsibilities so extraordinary
as to be confirmatory of a bias overriding those duties.

- : A copy of said petirion for Rchcaring ie on firc with thie court ae
Exhibit "C" to Petitioncrs' Decembcr 2, 1992 motion to ertcnd timc to fitc
their Petition for Certiorari.

? For the conveniencc-of the lourt, the pertinent excerpt fiom pegcc
l0-l I was annexed as a suppremental Appcndix to petitioners,ncpty bricr.

r :  1 L t  . i . t l


