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ANNEEN NINA GLORIA BAUM,

Plaintiff,

v.

IN TFIE CIRCUIT COURT OF THE
EIGHTEENTH JUDICIAL CIRCUIT IN
AND FOR BREVARD COUNTY,
FLORIDA

DAVID A. BAUM, individually and as CASENO.:05-2013-CP-028863
Personal Representative of the Estate of
Seymour Baum; PINE RIDGE PLAZA, PROBATE DMSION
LLC; VLLAGE GREEN PLAZA, LLC;
SILVER SPRING MANOR, TNC.; SLVtrR
SPRING MANOR, LLC; BORUCH-
DAVID, INC.; BORUCH-DAVID, LLC;
AND DOWNTOWN MINI STORAGE OF
MELBOURNE, LLC,

Defendants.

PERSONAL REPRESENTATIVE'S MOTION TO STRII(E
NOTICE OF rmARrNG FOR AUGUST 28,2414

Defendant, David A. Baum, as Personal Representative of the Estate of Seymour Baum

("David"), by and through his undersigned counsel, respectfully moves the Court to strike the

Notice of Hearing for the hearings scheduled for August 28,2014, and states as follows:

l. On July 25,2014, Plaintiff ANNEEN NINA GLORIA BAUM ("Nina") filed a

Notice of Hearing setting for a two (2) hour hearing on August 28,2414.

2. By her Notice, the Piaintiff seeks to have the following motions heard on August

28,2A14:

(a) a Motion for Relief from Court Orders (pursuant to Rule 1.540); and

(b) Motion to Strike Personal Representative's Response to Petitioner's Motion for

Relief from Orders.

3. These Motions seek to vacate, pursuant to Fla R. Civ. P. 1.540, the Order

Compelling Service entered on November 15,2013 in this matter and in related proceedings
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pending before this Court in Case No. 05-2012-CP-048323 and the Order Dropping Parties

Pursuant to Florida Rule of Civil Procedure 1.070O entered in this action on April 2,2014 arid

the Order Dropping Parties and Dismissing Amended Petition entered on April 2,2014 in Case

No. 05-20 1 2 -CP -048323.

4. The orders for which the Plaintiffseeks relief pursuant to Fla. R. Civ. P. 1.540 are

the subject of consolidated appeals currently pending before the Fifth District Court of Appeal in

Case No. 5D14-1683 and Case No. 5Dl4-1652.

5. It is well settled under Florida law that a triai court lacks jurisdiction to proceed

on a motion for relief pursuant to Fla. R. Civ. P. 1.540 once appeilate jurisdiction is invoked-

Sroppav. Sussco. lnc.. 943 So. 2d3A9,313 (Fla. 3d DCA 2006). During the pendency of an

appeal, the appellate court has exclusive jurisdiction to proceed. Glalstein v. Citv of Miami. 391

So. 2rl 297,298 (Fla. 3d DCA 1980). Accordingly, a trial court is without jurisdiction to

consider a motion to vacate an order, pursuant to Rule 1.540, while that order is pending on

appeal, in the absence of the appellate court reiinquishing jurisdiction to the trial court for that

purpose. Stqppa, 943 So. 2d at313.

6. Though the Ptaintiff filed her Notice of Appeal and Motion for Relief on May 1,

2014, filed her Motion to Strike on May 5, 2A14, and filed her Notice of Hearing on July 25,

20l4,the Plaintiffwaited until August13,2014 to file her motions to relinquish jurisdiction u'ith

the Fifth DCA.

7. As described in the Personal Representative's Response to the Motion for Relief

(a copy of which is attached as Exhibit "A"), the Plaintiff s Motion is entirely without merit and

another example of her "dilatory and stall tactics" which have been noted by this Court. All of

the purported oonew evidencs" which Plaintiff cites in support of her Motion for Relief, is not
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oniy false, it was available prior to the multiple hearings which this Court held before it entered

its orders dropping parties and dismissing the will contest.

8. The Personal Representative intends to oppose the motions to relinquish

jurisdiction which are pending before the Fifth DCA.

9. Unless and until the Fifth DCA relinquishes jurisdiction to this Court, this Court

is without jurisdiction to rule on the Plaintiff s motions. Consequently, conducting a hearing on

PlaintifPs Motions prior to the Fifth DCA relinquishing jurisdiction to this Court wouid be

premature and any orders entered would be void.

10. The Notice of Heariug setting a hearing for August 28,2A14 should therefore be

stricken.

i 1. If this Court does not strike the Notice of Hearing, a continuance of the hearing

should be granted. Due to a technical error with Gunster's email server, the Notice of Hearing

purportedly schedr-rling a hearing on August 28,2014 was not received when it was served on

July 25,2014. See affidavit of Delorah Carr attached as Exhibit o'B". Ths undersigned counsel

first learned of the hearing yesterday when he received the Motion to Relinquish Jurisdiction

filed with the 5th DCA. The Motion for Relief is evidentiary in nature. The Personal

Representative will need a brief continuance to complete discovery related to the Motion for

Relief" If the Court intends to proceed with this matter, the Personal Representative requests that

the Plaintiff be required to coordinate a new hearing time with counsel for the Personal

Representative.

WHEREFORE, Defendant David A. Baum, as Personal Representative of the Estate of

Seymour Baur& respectflrlly requests that this Court to enter its order strlking the Notice of
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Hearing for August 28, 2074, or, in the altemative, continuing the hearing, and granting such

other and fuither relief as may be just and appropriate under the circumstances.

CERTIFICATE OT' SERVICE

I HEREBY CERTIFY that the foregoing document is being served o, argrr.t l{

2014 via an automatic email generated by the Florida Courts E-Filing Portal to Teresa Abood

Hoffman, Esq., taw Office of Hoffman & Hoffman, P.A., 848 Brickell Ave., Suite 810, Miami,

FL 33131, Eservice@,hoffmanpa.com,, Teresa@hoffrnanpa.com, Christina@hoffmanpa.com,

William E. Boyes, Esq., 3300 PGA Boulevard, Suite 600, Palm Beach Gardens, FL 33410,

bboves@boyesandfarina-qom, asaboojk@bovesandfuina.qpm, czill@boyesandfarina.corn, David

H" Jacoby, Esq. David H. Jacoby, P.A., 2lll Dairy Road, Melbourne, FL 32904,

djacoby@davidh.iacobypa.com, j.bentle @davidhi and Wayne Alder, Esq., Becker

8. Poliakoff, PA, 625 N. Flagler Dr., 7th Floor, West Palm Beach, FL 33401,

walder@BPleeal.com, abourqet@BPle gal. com.

GTINSTER, YOAKLEY & STEWART, P.A.
Attorneys for David A. Baum, as Personal
Representative of the Estate of Seymour Baum
777 South Flagler Drive, Suite 500 East
West Palm Beach, Florida 33401-6194
Telephone: (561)655-1980

Ann Buik€-Spakling, Esquire
Florida Bar No. 093408
Primary: whennessey@,gunster.com
Primary: aspalding@sunster.com
Secondary : dcarr@ gunster" com
Secondary : eservice@.gunster.com

t*-t*l"ft 
t,t'ut' 

6ss-s677

By:
WilliaffiT. HennesseyJ Esquire
Florid{,Bar No. 0l 04809

WPB*ACTTVE 6029249.2
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ANNEEN NINA GLORIA BAUI6
Plaintiff,

v.

DAVID A. BAII}d, individually and as
Personal Reprcsentative of the Estate of
Seynour Baum; PINE RIDGE PLAZA\
LLC; VILT,AGE GREEN PL/IZA, LLC;
STLVER SPRING MANOR, INC.; SILVER
SPRING MANOR, LLC; BORUCH.
DAVID, INC.; BORUCH-DAYID, LI,C;
AND DOWNTOWN MIM STORAGE OF
MELBOURhIE, LLC

Defeodants.
I

IN TTIE CIRCUIT COURT OF T}IE
EIGIITEENTI{ JIJDICIAL CIRCUIT IN
AND FOR BREVARD COUNTY,
FLORIDA

CASE NO.: 05-2013-CP-028863

PROBATE DryISION

oRDER GBAI-{TING PERFONAL REPRESENTAf:\rE'S MOTION TO STRrIdg
NO. TICE OT ITEAAING TOR AUGUST 28.2014

THIS CAUSE, came before &e Court on the Personal Reprcseatative's Motiou to S&ike

Notice of Hearing for August 28,2014, the Court traving reviewed the motion and the file, and

being otherwise firlly advised in the premiseq it is lrcreby

ORDERED andAD.IUDGED as follows:

1. The Personal Representative's Motion to Strike Notice of Hearing for August 28,

2014 is hereby GRAIITED.

2. Unless and until the Fifth Distict Court of appeal relinquishes jurisdiction" this

Court is withoutjuridiction to hear Plaintiffs Motion for Relief from Court Orders or Plaintifs

Motion to Strike the Personal Representative's Response. ,See S, toplra v..SusFco. lnc.. 943 So. 2d

309, 313 (FIa 3d DCA 2006); G.ld.stein v. Citv of Miami* 391 So. ?1297,298 @a. 3d DCA

1980).



Bawnv. Baufi,
Case No. : 05-201 31P428863

3. If the Fiflh Distict Court of Appeal relinquishes jurisdiction" the parties strall

coordinate anew dale and time forthe hearing.

IIOI\IE and ORDERED in Viera, Brwmd

Copies firnishd to allparties onthe attached service list

M,
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