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Jeffiey Ban, Assistant General Counsel
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Washington, D.C. 20005

TeL (914) 421-1200
Fax (914) 428-4994

E-Mail: judgewdch@olcom
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RE:

Dear Mr. Barr:

For the record, it was quite obvious from your comments that you have not reviewed the materials in
kssower v- Mangano, et al., #96-7805, transmitted to you under our Novem ber 24,1997 coverletter --
or you would have known that the SOLE issue on appeal to the Second Circuit was the "pervasive bias,,
of the District Judge. Your appalling lack of professionalism and honesty as to the seriousness of the
documentary materials before you -- materials that empiical/y establish the flderal judiciary's subversion
of the recusal statutes under 28 U.S.C. $$144 and 455 and of the judicial and appellate processes --
require Mr. Burchill's immediate supervisory attention.

Our January 27,lggS letter to you asked you to provide these materials to Mr. Burchill -- in the event
that Mr. Willging was not available to undertake their review. It appeared from our conversation that you
had not even discussed this matter with Mr. Willging. Consequently, we have no choice but to turn to
Mr. Burchill. I will telephone him next Friday, March 6th -- by which time I would hope he will have
had an opportunity to examine the materials we sent you -- beginning with our petition for Rehearing
with Suggestion for Rehearing In Banc - with which you were unfamiliar. you should be sure to tell
Mr. Burchill that you have not only refused to present these materials to the relevant Committees of the
Judicial Conference, but have refused to provide us with any written response to our November 24th
coverletter -- or to any of our many other substantive letters to you over the past2-l/Zyears. This
includes our October 1, 1995 letter, which asked you to locate any response to Chief Judge Wald,s
September 25,1987 memo about $372(c) - as quoted in my article "Without Merit: The Empty promise
of Judicial Discipline" (at p. 9S).

As previously requested -- but still not provided -- please send us the Annual Report of the
Administrative office -- so that we can know precisely how many billions of dollars of taxpayer money
are being spent to fund the costly superstructure of the federal judiciary.
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Finally, so that the Judicial Conference will have before it further evidence of the destnrction of the

$372(c) disciplinary mechanism -- over and beyond u/hat we provided it two years ago -- I enclose a copy

of Chief Judge Winter's Order dismissing our $372(c) complaints on "merits-related" grounds - which

complaints it also appeared you had NOT read, while nonetheless opining that they, like the $1983
litigation, were frivolous.

Yours for a quality judiciary,

ELENA RUTH SASSOWE& Coordinator
Center for Judicial Accountability, Inc.

Enclosure

P.S. I witl rnail you a copry of on application to the U.S. Supreme Court ortending our time to file our
petition for a unit of certiorari to N{ay l6th -- as well as Judge Walter Stapleton's Arpril27, 1989
testimony before the House Judiciary Committee on the subject ofjudicial discipline and
conduct where he claims that the recusal statutes and ethics codes work well and that there's
no need for change.
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V:: Y99""EAD. And I did wjsh to ask one question.rou know, two,out of.the last t-hree cases we have had on im_p.!|,lhl:nr trr"" g;:i! yrfi;-l;dser".^o'nvict"a of fetonies that were
:l.j'lg ll prison..{e cqn fishr o; ail tireie-oti;;;'h";d in chane_rng thr n gs a ro und,r b u 

I "i: _r_h!." u"y-*uy ii,L; ;h" .;;.i;;i j;;;";that we could handle these. cases where there has been a convictionon moral turpitude 
_grounds or; i;b"y and the.judges are sittingrn prrson and stilr [ran to .o-" 

-oui'"nd 
preside in court wherethey could not even practice i"* u"-iure r\gy wourd have been dis-barred? Is there ?ly.w?y we can hanrii6 ;ffi-ffi;;ur gornstn!::* thi-s-rong ritdar oi"i-f"u.,-ii-ent that takes so much time?t/udge GoDB.LD.- Congressman, t negtl"t"a*'; ;.;;;;r, andshould have, rhat H-R. r6'i0 p;ffi". r"; rT;J;;;;f i'i'szzr"xslto. provide thar in rl:_:-"1" df ; j;&;;ho has been convicred of atelony and has exhausred aI apbeaTs that the Judicial conferenceol the United Srates may, t," mijg.iiy .rot"."rrd *i;h;; iltting ro,the"investigatory proceedinis at ihe council level in the circuit andwrthour waitine for acti_on"bv rhe :Laicrar ;;;;ii ;i,;h;'circuit,transmit directr*v to^the Houit ;itR!;;":""tarives a determinationthat considerarion of impeachm"rit^_5, De__

. rvrr. lyrooRHEAD. tsut my point w"s, i6 there u ._ay of avoiding thelong and tortuous procesi ir,rJ -"T.i" to go ̂ thrdujir r.,"iirp"..rr-ment' which invorvbs se"u.ui *""ti",'ir.i""r_r, of the tlme of the u.s.b.ena.rg and time of the committees ;a;h" Hp;:-;;;o.i"",i,ing tt "tsnourd be quite obvious ro most. *irli-it"r he is competent or not?
lr#t?l'r"?. 

for rhe respect of the ."irJ, r," ii,""ra"",fi"".ritri'g o.
Judge GooeoLD- p"4,. i think there. are two layers to -vour ques_

ligl' Tt'" first is' shouii;ffi;;"H^Jitri.,g at ar[ while ihese mar-ters are going on?
Mr. Moonirao. Or even afterwards.Judge Goonor.o.^-w"r'ri'lf;i;'s#,t, then I think this directly."1T" constitutional issues.
ivrr' iuooRHren' I am sure it does. I don't know whether the con-stitution should be changed
Judge Goosorn. 

-f ;;;i-;"y that I am hesitant ro express a ,riewon the constiturionalitv of piocedures rhAiilifi; ;"""f;Fi;""t rromwhat traditionalrv 
_havl b"fi;_i";.;; as the pricedu.es-rlquired bythe constitution.;hethe. rrre uousi lould tiuncate its procedures,and whether rhe senate can act 6v rgr", tri." ttrJ ',irrii" €rs youknow, is a live *T: 

?! tt i. ti_"lrr"d I must respectfuily say Iwould be a little reluc,tant to expiess ary vlews on those constitu-tional i,lsues that L""iL" ri"J"rttti,ili"a.rvrr. AASTENruere.l.,j lmy_colleague would.yield. that is why wecall tor a studv of this narro-w arei, to see what arternatives can bepursued. It is-extremliiiirii"iiif"_"."" what alternatives can bepurs-ued short of the cdnstit"iio"ui-roim of impeachment we cur-
l":..t1{..g,"cage in...But, I tti"k;h; i"u"rtio., shouid be examined.Eopefully, we will l9t go_ through i-period in which we have a
;JrTtfl',,l,|: 

people arrect"ed, ult-i.in!tf,;i;;'- th";';j;"r is thar
. Judge boosor-n. 

{::{9_fr one thing abou.r rhe first layer ques_tron which was' what happens to a J'-u'dge who is under i seriouscharge while the charge i!-u"l"g"irir3liig"t"a and before we know

I4I

:Pt--:-c-"ing ll happen?.Should he^continue to^sit? I wiil have rogwe you my "T--p.:Flfrt e*p"ri"n!9.,fr,. chief judge, I have hadthree of these in which there'*ere'pubricry 
\r10y., ."?iiu" charges.

;i# ?fl : ;:,";"tt"J;1?ffi :;"fT 
"" 
r h o w i ..[i;i i ;# ian o pe ra te

In each of rhe tir";; _;;nces, I j,99k. tire matter up with thechief district iudge ,and s;'id,Tii?d,trri. judge ought nlr to be sit_ting while rhi! m-atterr. g"ii'e;;.i'rl 
:*l;i;ffii# instances,the chief district j1dgq.?cr""A "rra.r,.r-,"."h of the three rnsrances

:*J,[:ff":r'r*"iity_gf;;.!tlit'r the marter was brought to a;yii;"$,^ir l?,l,5ti ffJ;,3:"1"t to sive us this mJan.ir.o-l
srl"oLrl,itrENMEIEn' 

Now' the third of our panel, Judge walter
Judge Stapleton.

STATEMENT OF_I41TER K. STA'LETON, CrRcurT JUDGE, U.S.couRr oF ArrEALS roC inr 1gn9_ c_r;dJn, 
"._"or*ro*,

EFTHTT*3'$,'?X?BSoFioN;ucr, juoilllicoi.rnnnilcd
Judge srapr'r'rorv. Mr. chairman and members of the subcommit_tee, my assignment, * f-una""=?r# ,t, .is to provide you with an

il,?rrT'o.ithe current sy.te_ 
-oi-i.uii"g-!tti;i;i;;" 

in rhe
, I chink.it r; a particularly apt timebecause the pres'rpos-e-ssome.'i:f t{fo!*""ffi Tf;f:*'lf:Hi,ti,'},i"'ff*r-ules' recusar ruleg atra otner iltJ tlt govern the juiiciary, andthe wisdom of those-cha"g* a"piq&'g l_arse part on-how well you irrunk the present_syst".ni" *"..i.i; 

,r^= aware that that act is Inot curren rty beforj. j,lis co-mittJ. T o.o . u.ro.".rtand, howe.rne committee's iurisdiction covli-jua,cr"r.disquarificario.rulliatlt 
I

iH:J;fft"trl;',ffitn: 
*'-iii""^*li p"*ii;;;;#'!'ia or n,y I,,U:.t:l :3?, #"?"'"#,$":i""""'ff 

"m'* a""r"Til"'fdli; I-r rom an institutional point of view, any overview of judicial Iethrcs has to "o""I 
^tll* 

^"f 
".""Li'ile standards of ethical con- |duct' the educarion.of the constiiir"ir"1"1"^1t those standards, and, rnnally, the monito:ilq *d i."6;;;;ti, or rhose standards. .lAs this subcommitEe.well -kn;*i"ii: 

principal.legislation that Ii{+?irt::r,fl;:*H}l:"e nl.,r'iligl{E*.,i1ffi,,il#:t^."'* Iwhrch a judicial officer y," pq iiii""riiy r:rm or herself * *:ii * ilthose timited situatiors ir ;hi"h Ti;;;Tle.s cpn waive a disqualifi- rlcatron' The other pri""ipJ';;;'#erhrcal 
standards for folks rl;lil{,"-,t,'t#:*'*:hm*}:.:1.": "ru:".liliif,sL*"": ffi il

Hs,q?i"f ",,*ff a::"t+-iH{{Si{iFH***ri,,*tf *:ii"TllaT'ff$i:,,:,.:llt",ljlT3gt*.{",T .3*1':,t*':1li*:id il
H

I



erns ail judicial offi:llrlb"nkruptcy judges, magistrates, as wellas-judges. That code of conduct irrc6"io"ites the-iules-ii section
since 19?8. the Judicial conference has^adopted additional codesof conduct which pe*ein t"-irr" """Jict of most other emproyees of

lhe 
judicial b.a,'cir- The.ft;il;iuct provide not just rules forhow a judge behaves in his.o.fq;Ll;;;i;fty_#irlJ r,,"ii,ire or shemust behave in an extrajudiciat ""i.'.itv, ril;"-;;"';J"l ,or,"*-'Tg everything from personal fi";;iJ "iti.,iti"., to-pr"ii""ip"tion incrvrc and charitabre organizatioil, ;;- ffiiG-;il i;.fi;s, to re-ceiving compensatii_i;; ;;e"ch{' *;d w1tfs;tJ ti,tlropriety orre:9t_-rlg grfts, to a ban on.virtu.a'y all porii-i"ii "Iti"iiui.". utandards, as this committee t ".i*",-rll,;;Uh"fifiirif thor" ."g-ulated understand *trat irie .ui;;;;; and are sensitive to the im_portance of comolying. .Tof" ti,L Jlme- a- judge takes his or heroath, the Federai iud"iciai c;";;;, ii"ra"a bv- Judge Godbord. andmy committee work !_ogether to male sure that he or she knowswhat the rules are,_is 

-impress"d 
;Iir, 

-.# 
ffi;;";; ;i compri-ance, and knows *h:r_q 

!o;oi;-;J ir;ip if he or she doesn,r knowwhat is required in a given-parti"curar context, which brings me tothe,rote of my Codes ofcond[;-a;;;i;ee. -.i
we are sort of the.keepers u"a tir"-l"terpreters of the codes. wemake recommendatio"s' tJ iii! 

"irdi"ial 

, conference regardingamendments to the code, and ;; p;;;" advrce to covered officersand emplovees about ;*;;h";;i""".fq"ir" in the particular situ-ation that faces them. Th"y ;; riiii"'a letter to rhe committee,and they can receive a. wrilten-l"i't*-"o--enting exactry on theproblem rhat is before rhem-;il ;h;; ,ir" .oo". require in that sit-uation. If there is not 
iim; i;; w.J;e;.F:ponse, rhey can call meon the celephone, and I..am autho.izld,lr tn" committee has previ-

;;Hl{,,T""T":,::^"-:iii1?I fi";;-r"?*" ti," ;;;il";€ advice,wi tho u t, o f co u rse. . r:;;, I. * c ;ir;i,.!"i"",r? i" ;ii"#* 
- tttee' s acr '' ce

I should sav' thets:- writtin tq*ii"r and cerephone inquiries areconfidential inquiries .uniess the i"q"i.", subsequently, for his ownpurposes' choosbs to disc-i-ose ;h;;';1;;" the committee save.periodical tY, w€ _r,* u* 
- 
;ii'ii:"il' ;; . fi ; 

-;;;..t-ri.? -"o_ 
" u pmosr rrequentlv, and. we. pubrish p"ii"ai"urrv;;#; of rheadvrce we have civen in thes.; ;;"fie;;tial inquiries. There-are nowEZ publishea oni"i31r,^*4_t:;:;;l!t out in this desk book, rhatrncludes a, the .oq?..,o,f condu-ct, ailihe ,ppfi"rtfe Lg_i;iiiiorr, .rrat r,.:f 

^11."_ o-pin io n s. o f t h is com m i tiee i., iurpl;;ffi th " ;il;:l
, ro g:ve you an idea of how well this is'-used,"il-ih;-r; year wenave processed 64 written inquiries 

-ii. 
"a'ice,-arra-sslur"pnorri"inquiries' More of the. inquiriil;;;;;ressed ro disqualificarion-whether a judge ritoutJtl-";;r1; ii"q""riry him oi herserf-butthey rnvolve everyth.ing.from h1; ;;; mlst behave when one,s

l!?T__b*omes a b"titi&i.."ail; ;;; public official or whetherone can receive a good citi"en "...a i;;;il;;i"; jurist.'';:.9^?! 
_1 banqueu sponsored-by t[" EJy F;"G ;; ;fi.;# schoor.rn recent weeks, the most frg,iuelriiirigt" question,tGi-hr" "o.rr"to the committee is- how .u" f J*pit.i'in" oppo*unities for futurenonjudicial emploume.il *t;it; 

-;il;irrg 
o. the bench and stilstay in complianc6 .ittt tr,e'ioa"r'6i'il"auct? we have provided

143

fffiffiTi*r1.i1n1can teil you what it is, but it is not an easy
My committee has no snforcement jurisdiction-that wourd beinconsisrent with 

^our,confide,iii"t ,a"iri1v il";i;;_;;, th"." "r",as you know, others that effe;;ivel; enforce both the starures andthe codes of conduct.,TFe. ;;;'i,iJo"t"r,i;"f"*;;.;tir,er than, ofcourse, the individu*jlae;r-tl,g_i."rug9,.are the courts. A iudeeperforms in an open foium] and h; i-,'a: lrrrgants there, and if i li[i_gant thinks the iudge.i.-il'b.;;"h oi tt" code!-of ethics_if he hasa bias or if he hT ?"" |r1e;LJ:?il ir*, can file a motion, and thejudge has to rure_ on tnat mltion"#. to whether he or she shouldrecuse him or herserf, .".a 
-itr"i 

il"Eron is reviewabre by the courrof appeals and urtimare-rv 
"il"t# 

qqprgme court of lhe unitedStates. If the iua11^ng,"..orrl,orriy i"rr"o ro.recuse himself or her-self, the erroiof his or her ways iJ *rr""t"A,i., a published opinion*jJl:l:-dgment in the case may-U"-.", asrde.rne enrorce-"11,::1," of the ciicuit .ou,,"ili-h^us already been de-
;::'1 1* *:l r,tJ",l, lr ̂  !l:" n otr,-i-', g' to qdq t"_ ;#t.'i 

"i.i,' 
h oweve r,

"f ttr"ii"riil;i#: 
entorcement role of the Ethics Com_mittee ana

The Ethics Co-Titl:", which is a fseparate ecmmittee from mine,
:i"ftTt1H"3"J'.%i":, is charged t,l .* gl^1',1 -wi th rhe res ponsi b il itynrril,Tfi qfi;i^{,4{{:.*"iTffi1i,*:lxT:ir:J3'"';;il"'#,$
vrews each of those' If there is u"i'ro-prrance_problem reflected
::t"l?"lt:,TT:tl:.tak;; .pp,lrii,r" action. F;6;;";ry, it is a
i11enl;r;1;',;fr il',ffi :it?."?T"i::tfr ,#i??J,Hii".hiif
fti"' : i:#ii 

t:f.llXT il*,.ti, e pinl cs pi - "1 itt* ;; r.;;'il ;'i a tte r tothefito-rili"G;'"i{1"[r"li'dJf#:SJ:::?;:$r[e*:.:*ll:
tn 1971. the Judicifl Co;i";;;;lh"rrg"o crrcgit chiefs with rheresponsibility of monit"fi;;;t"il; ii..rr-g and writing and orheroursrcle activities ro make ;u'; ih;; ;tivities don,t int-erfere withJudrcral performancg,,fltd rnd;hi;?;"; enabled to do that becausethe disclosure forms thrt i-tr"v nJ'il ?r,e"t at of those outside ac_tivities for which compensation ir p"ia]rrrd the other statistics thatare avaitable to the 

i1,19,1 ;;;Ut"i[i'".n1"t. to know whether theJudge is behind in his. work or not behind in his work.. As has been indicat"a, iir"-._iii"rliid"r perform an indispensabretntbrmal enforcement ioil.- wii""' ilirt" qir""ti;,r;fie .oit"u"t rr.ppens. the grapevine^ i::"*l 
$aiiiffi 9r normal,ly becomes awareot rt' and usuailv ar.infolmar.word ro Jrt" alreged offender is suffi-ctenr to take carL of the situation.

. rn summary, the Congress and che Jr9y4 Conference-.have pro\nded_a comprehens.yg .et ,f;Lil;iJr_made to the. judiciar proc-ess' our judiciar officers a"d our 
-iliroy"". 

are educated aboutwnat those rules involv". u"a "uo".t"t'hJ rmportance of compriance.rr they don't know what is required-of ;i"gr, they know how to findout' If there is a nroblem, tirei"-isi n.o.p1ur"^in place.for respond-
ii:ie'." d:X}.*fit*T:dli S{i;di;fi conrereirce, in shorr, be-
_ "rng_l_I-y_, Iet me turn forlust a minutm"n t-wTde' E tiiiI.' i"t " i ib-e"e -";;" 

;;: B,:3ft "r#5"b:1*::,H
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report that it is based on. I have submitted for the committee's con- S'
sideration a detailed statement that the Judicial Conference sent to 1-

cent-and it is a small number--cap would affect.

the White House analyzing the proposals of the President's Com- :
mission. That detailed anaiysis iealty documents three principat $points, an-d I--will c_onfrne myseif to those points. i,

First of all, Al I have just said, the present system of judicial .:
ethics works well. The commission has identifred'no generil prob- {
lem with the judiciary, and the Judicial Conference-knows of no ;?
such pro_blem. The proposed 15 percent cap on outside earned ,,
ifrcome,_for. example, is apparently aimed at making sure that out- :,
side activities are not adverseiy affecting judicial pe=rformance. But ,.
the commission doesn't claim-that there-is any iroblem with the .i
performance of the handful of judicial gfficg* that that lb per- ;
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as well at deciding that case as I will. So it makes no difference
whether I recuse or not, and it is terribly important that I recuse if
anybody could reasonably question my impartiality. But in the
Congress and the executive, people are expected to come to prob-
lems with points of view, not to be completely empty vessels, and
they do have constituencies, and when they disquaiify themselves
and somebody else has to make the decision, that is a problem b+'
cause the constituency doesn't get represented in the same way.

I am over my allotted time. I appreciate the opportunity to share
these views with the committee, and I am available now or any
time in the future to answer any questions that you all may have.

Mr. KasrsNMErER. Thank you very much, Judge Stapleton.
[The prepared statement with attachments of Judge Stapleton

follows:]

process, qn{ lhe judicial branch needs, and it currently has, rules
that are fashioned with a view to the unique nature ofihe judicial
process. I think this is particularly true in-the context of didqualifi-
cation, the subject on which this cbmmittee has expertise.

The Government-Wide Ethics Act would create i new set of con-
flict of interest rules app_licable to the executive, to the judiciary,
3n{ to the- employees of Congress, though not to its me*be.s. Vi;
lation of these rules would be a crime eiven if the judge did not re.
alize that he or she was violating the law when he br s-he sat.

But there is an even more fundamental problem here, and that
is t.trat th_ere is simply no way that a single iet or rules can satisfac-
lo.tity address. the _problems i:n the judiciiry, the executive, and leg-
islative. Frankl-y, I don't think the emplof6es of Congress and th-e
executive can live with a set of conflict of law rules tLat is restric-
tive enough !o preserve the integrity of the judicial process. We are
n9j, asking for more lenient rulei, we aie just 

'saying 
we are

different.
There are two things about the judiciat process that distinguish

it-there-are many, 6ut there are- two things in particulat."One,
the very- heart of the process is that the judge has to be impartial
altd he has to be per-ceived as impartiai. IIe is an empty^vessel
when he goes.on to that bench and-the parties get the oip6rtunity
to try to convince him or her one way oithe other.
. Tlr" second thing is that judges ar6 fungible in the sense that we
clon't represent a constituency, and if I disqualify myself and a col-
league steps into the case and takes my place, my colleague will do
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t'r. CEAfru{AN AND I.iEUBSRS OF rtIE SITBCOUUITTEE:

Thank your.t{r. Chairaran, and Nenbers of thissubcomittee, for the oppo;a;iiv-I" appear before you today aschair of the Judiciar-cri i r""""JJ'corr iat""-on 
codes-of conduct toprovide an overview of the d;;;";-;y"tem_ for assuring ethicalconducr in the Jlll::.r 9."1f1r-!;li ln evaruation of h6w lrerr rhatsysrem is functioning. 
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c6nduct, p"u.iJ',-""a pi""ri""'-liit sovern

f .  L€ois lat iv€ Standarda

"."r,a"ra3h?:: :ff.1119rar.atatutea thar eatabrish erhj.cal
nosr import"". -"i'!f;I!:3i 

:il:I3ffir"j.ll3",jli;rji.lif;l;r":i:are rhe Judicial 9_rseuafii ic"Iioi-i l".rrxe, 28 u.s.c. S 4s5(1985)' and rhe flnaricial-di;; ib;";; 'provisions of rhe Erhics rnGovernmenr Act of 1978. za-u.i l i ]- i,supp. rv rsazj. rhe judici"i';i;i;ii;r!"ill; ffi i:::fr:at'I of rhe poienti"r .""iii"i Ji"iii"r"". siruarions in which a;i:#:ilrTf l:i;,$:. _ gr"q"iiiii iii,"rt ."-r,.,"Jii.'dn".,'9. ? r J r " Ji ; i" i -Si' 
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: i_:" :1i l ; I ' i . l i !"*" ir  aasets, rheirfinancial. transactions,-the o.moorrt-irro source of any outsideincome or qifts, as weII ". "tfril-aita relevant to lorupliancewith rhe applj.cable erhicat ;t;;";"--

I f .  The Codes of Conduct

I^ L972, a_dist inguished AEerican Bar Associat ioncorDtrrirtee of fourtee".r"*f"i.--i;'J;;;"", 
based on rhree years ofstudy and hearinos_ana r i i iv-vJ;;"r; ; '  experlence with rheoriginal AsA can5ne ot-.ruailiii-iii,;r, pronurgared a Moder. code::.i:!:"'ii iilfT: . u,"t-C"a! ;;-;i1"" been adopred in mosr

:1"- yli :"q"s.ii!! . .Iiff ""::::ifl,gr:i:"ilSi:i:i 
i!:Fn:";":i"or rhe federar {udiciary, ;;-ti-";;; of conduct for uniredstate. Judges' 

-since,t ir i r  

_t ir"-t i I- iuaicra.r.  conference hasadopted addir ionar 
.g:g::_:r-c;q{l t  i l r  circuit  execuriwes, courrcrerks, probation off icers, staff  at iJrneys, publ ic defenders,and law cterks. rh::? coaes oi-ioij,]"t.provide comprehensivesets of echicar atandards t"- i r i -J" i ici .ar off icers and mostemproyees of rhe .tudiciat 

;;;";. 
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srandards have beenronrur'ated with s6eciri. r"i"rJn." io''ai," Judiciar function and
ff":l;J:'nonsibiiitie" ";-il;;;I.i1,.", officers and employees
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A. the Judici.al Conference Conmittee
on Codes of Conduct

B.  The Judi ,c ia l  Ethics Comit tee
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C. The Federal  Judic iaL Center

Il:.i"::::,:3,":":_": new Judses concerninsif;:*,.;.'f:"":::,.:i:,:i::3it-F -'fi: l:33::":3":;ili:i, jni"
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e th i cs  a rea .  E  ; ;  l u r t i a i r r  ^€ r r_^_  -expe r i enced  Judgese th i cs  a rea .  g r . . . - - - - " t  

eeqeqL re r r  " o . : *P " f t : l ced  
Judges  i n
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pub r i shed  oo in i . i l ' : : t : * :  : : " tY : : " ,  t he  eodes  " i  c " " Ju I . .  . r ,pubrished opinioii ai-a; ;;ili;* Jr="i!rs'"?'"s#iril''"o
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vva'*vrr-  cnq bru w:

The CoEni t tee also has the responsibi l i ty  of  making :recotmrendations to 
..11i gyal-iir ]dJ"i!r"nce regarding amendmenrsto the Codes co aasure trr.t tfr"y-i;; i" curren. and effecri.ve Jres,ulators of Judiciat u.",i"ri"I6"i l" i.

1r0

*
heLp

rr
t h e '

D. The Courts

orricers "'. 3lF"::3i";i :tr"r":53:,?ptl-'::bre to rederal Judiciar
fii:::::,"i:.":*l::,suaie-iiis-i-;;."i ::"Si;".*I :j#?il: who -
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B. The Circult Judiclal Counci.ls

Each C i rcu i r  has  a  J "O1: lu1 .counc i l ,  cons is t ing  o fJudges of rhe cou:: of :pp". i"-ai j- i .n" a:."t . icr courts, rhar ischarged by conqrress witrr- irre-relfor, i .o.a1ty 
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. rud ic iaL  Conduct  and
|i:3ii*'H :ff"ij. I : e 0,. €i'i" 

-i"-Ii"il'. 
rh" -.""ponsibiiiry or

Act. rn such ; ,l1ll_llour 
a. Judiciar orricei-ii i l i ' i ia". "r,u.

disciprine ranqi;:ogeecling, the Judicia:. ..i i i."i^iJ-",itj"". .o
consiE= " 

" 
Io;.p3 #io i:"L|:.':ff :" 

rePri-nand t"'" i "iJ,'I J"io
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dltiDnCILAn, CI@Nu]EmENCIE @fi' ltuilE IINIiTIED snttrlDs
wAsHNCroN, D.c. !!aa

lhrch 29, l9tl9?r{E ol'IEr 'UST'CE
Ot tlIE L'N"lfED SlrtEs L T^IfH MECHAM

b.-ry

Ihe President
The Hhi te House
lash ing ton .0 .C .  20500

lly dear l,lr. Pres ident :

As chairnan of  the Erecut ive comit t lc  of  th! .Judic iar  conference of  theUnited Stares, I write to conve_y the viJi oi tf,l Cont.r"n-c. rcgfding the reportof  your conmission on Fecerar.€ ih ics tawic loro]  
- i ' .  

"onr."cnce appreciates theopportunrty you have afforded us to coruEnt on tl.si rccomndntions.

f l i th deference to the dist inguished nearbers of  10ur corniss ion,  the Judic iarconference must erpress' i ts  fu-naarcniJ i -c i i ig i ' . * i i " t  r r th the comission,sconclusion thdt  a s inore statute shouid dl . t i i "  t i " i i r , i .at  ores"Jt  i l " ; ; ; ; ; ; . ;branches of governrnerit. to o*'er urinci';;;-.i;;' i. 
.De Dre sensitive to theabsolute obl igat ion to serye 

i1111o1o" t - t ,an.  t - f r "  jut_ l . rory.  He resist  a s inole3er of  contro ls because each branch has fundannt i - i ry  o ist inct  rores which i reperformed in very different iays.

The  neu t ra l ,  i noa r t i a l .  a rb i t e r  i s  t he  hea r t  r nd  sou l  o f  t he  j ud i c i a lfunct ion '  L i t igants are r io i ted ro outs ioe' . in i i i i  r t .n Judges,  yet  due processdenands  t ha t  t he i r  v i e r s  be  f u t y  t r ea rc ; r r i n - i i i e y - i r e  r n  cou r t .  The  reg i s l a t i yebranch ,  .  on the other hand, of ten i . t i  to.  l i i  io i i t i iu .n.r  Dased on contacts thatare both informai  and ex Larte.  rne erecutr ' "e-rra"-cr ,  i " i i re"ce; ; ; ' " ; ; i l ;the laws by drawing on 67l i i t ! -and pul l ic  aovice i r - io t r , .  nature of  the popularmandate of  the president .  Uni fo.d go"e"ni-nce oi - t t r linherent  in t t , . r "TiJ i i r i rar  funct ions is  not  fers ib ie0rvergent 
eth ical  values

'ur  opposi t ion to 'orr i tJ ' . in  regulat ions is  arso based upon the fact  t iatt ine-tested srovis ions a ' l ready in pf . i "  in  i i i tu ie i ' inc in the Code of  Conduct
I : . . .y1] ! :9 

states. iudges assuie et i r ica. l  p." id" i i r i i  by judic iar  of f icers.  rheLormrssron h.s noted no orobreo x i th judic i . r  c i r r ic i ' r r i  i t i  " .pJ i i .  
- -n." i r i " "

or  replacing these rars ind code t t r i t " rJ" i ' r i t i " . ' i i iqu.  uni fore cnactcnt  i iunneceSsary.

I f  your rdoin ist r . t ion i ,s ,considcr ing drr f t lng lcgist r t ion thr t  Fould coverthe. judic:ary, . I  hope you wi l l  af ford us-the oppo;tu; i ty  to ruvicr .nd co. f*nton the proposal  pr ior  to i ts  t r rnsl iss ion to i [ ! -Loig" .sr .

The encloscd staternt  p-rovides an in-dcpth di rcussion of  our v iars.  Thankyou for  a l lowing us to erDress th.n.

Rrspect fu l  Iy ,

&a- O,.L
Cbrr les Clark

Enc losure
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the oth€r teo branche! of govarrDnt. Jqdgor ,_,rctloa aa
albitratola. Their proceedtnga are ncrw tu.bJect to rtatutory
challenge for conflict of intareat and !!y b voldod lf tt 1r
pacrent. Judgea lerve court!. Coagrcaa flaa t!. IrfGt(itr1qqb.
couft'! Jullsdlctlon. when l.ltlgaltr choor. . fo16, aflr:.pqa. -,Dult rdjudicato or r€cule. th1. proc.ar occnn hrudndr of ttrr,
each yaar wlth dlfferent lltlgant! r.nd dltr.raat latrrertr .vrry :tl!e. Th€ oth€! branchea functlon ln a cqrbt ly dlft.r.nc
Danner. proceduloa 

to alrulB cthlcal problty for the Judlclary
ar€ now and ehould rernain di8tlnct. tfo E€Eber of th€ other
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Mr. KasrrxMErER. I think the committee, and others will agreethat the three of vou consti_tute a remartror" l*J,lii"-rrli'J.,n. or
HtrrTt:l .:"1 

this panoply of questions- retated to j udiciii dirci pri'e,
I will just ask one. or two questions and yield to my colleagues. Imay have some further question, "f tt "-""a.
I take it, to summarize-and -.y i r"i irtat the statements arsoof Judge Godbold as-well p .l.u9selfaf,i"tor,, as w€ur the case withJudge Coffin, will be recejved iri tfr"ilerrtirety and made part ofthe record, and I would like !9 "t"o ,e"eiue f; th;-"#d 

*off"r"a
for the record reearding judici;i ;;;;;J.a ;';t#'il, 

".luag"
Hgv T. Edwards,-witt "ittUJ"cti;".'--

[Letter to Hon. Robert W kastenmeier (April 1g, lggg) and thearticie by Judge Edwards follows:i--------

branches,  who f requent ly appeara a!  a I l t lgant  bcfore courta,
8houl.d be abLe to influence the ethl.cal procera of the Judlclary.
It shouJ.d continue to be gelf_regulatlng 

to confo:.E to long
estabrished precedent and conatltutl.,,".ry lntctrded lndependence.^

The Conference haa no obJect lon to C6tar ion
R€co@endation No. 10. ft 1g unable at thl! tr-!c to coDent on
Coelraion Reconnendatlon l|o. g. lftth rerpect to the
Comls8ion,  a recoEr endatlon! regardlng f1nanclal dJ.acloeure, tlre
ConferEnce has resels,ation! about Reco@endatlon No. 1g, ancl
obJectr to R€comendatlon t|o. 17 and to thrt portlon of
Recooendatlon No. 16 thlt rDuld E qutn lrrl'clc fff Judg.. to
r.port hoae nortgagea and loant tro aFcltlad Ealatlv...

Dateds t {arch 29,  1989

2 9



. Mr. KesrENMErER. /pdgg Stapleton, other than the refinemenin the act as discussed,btTrJ;;'c;Jb;t;,1;lt t;;; ;i;; i^h;r *" ,not, in fact' need further .oa? J-*"Jirct or ethics statulorymulgations for the judiciaryi I-s thJ;;;;;ri-a, i". "" ;;";."cerned, the c_urrenfstate of affairsl, "a"q"ut".
,,Jyd*".S34nprorv v".. i;;;iil; there is no humanthat couldn't be improv.ed by .o-" ;i;, .h;d;i;;;;;and indeed the ABA . is ctirre"lfv 

^ 
""gug"a in a comprel

q'u rrrueecr [ne ArrA _ ls currently engaged in a comprehensive
fIl"X^:: t["^lpl ryder code,of c6"iuEi?J.-:"jg&, J"i"i'"_ ,r,"that once that becomes_ available *"-*iir 

^;;d;'T;:,ii'i;f 
TrT,l

:gqg gf conduct to see.ii it ;;t;';";.;bi;"t" ffi;,"?.'s"?i" t"".
P]_:f3lflgr in approach or rhe stiucturJror enrorcement, we do noIorPtsee_the need fOr Change. 

vv" 'v"u' "v

,, Mr. .KaslnNyrrrn_ fh6 -outside earnings cap of lb percent_ibth?:-flu:_th_e_ president,s CommLsio" ""gE".tsT j
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Judge s'repuroN.-y;;. 
I os6'ts'YrLD: .i

,Y,: 51sf1y,yl1.^^T:__yp_uJ4l't.say it is unreasonable, but yoriwould say it is unneceis:,y.r:._ltJ ji,jt"F;.tffi:ffi; f;X J""Jarate problems and shouid be considered qulte separately from theexecurive_and legislative branches?
Judge srapr-eior.r. r a"-u"ii""J"in"t it is unnecessary. I arso be.l iev-e it wouid be unfortun"t . 

-

, .l_ll:i".is a relationship U"i*e"., the judiciary and academia thatr thrnt rs somewha! rrrnic,ge, and judges il;,1.;;ii.v-1i""" trr"
::ii?: k'_"" t.::ided rnteilect"ri rl,.a?.rdip ;d 

""J,ii?ir#I 
tead_:t!ip !o the b";; " *i,oi", lo;r'".;ilt5.,il.". ".'irTi'jiit?itffif;

. ludges teaching and writ ins .cl ," l"" l .r"trpqri"oo nni ^-1,, -^r.^ ^

v'rs! ,"'u wr uuLsr(re rncome ror therr scholarly-work obviously havea lot to offer' Thev are very tare"teJ-men. Most of them were in
f, :?,1":': j_"jol"^ rl"r,.rgr9. to t4; 

-b;;-h -;"d 
;;"b;dil;ould not1,,;a;;.";tft 

'#d"#;!L'riffi ,i_f'"i#iei:'i:l'"#",,'lt""*;
teach and write. In
not a nrnhto_ _^,,^t"f5."l4iigial 

performence, they """ ii-piyl
F::e jff :i""T,ff; xf;m:",""r;i;;;";;;;ffi,"eTi,i"#::fl ri:

Mr. Kasrruiureren.. y;;. ii,,, ";i ,,..,r" everyone would agree, but I_4
f;?i:*:_tl:,p^oilt_^r!'t *e are ,;"r.r, *rUil-;;;*;?;J of the,gr

dering whether it :. ̂ ,jlli';;;;:=,i;'^i#';'lJ&:"1';,',3il yj*- f
ff},ofj"n, ft .,r??"^1".::.,?r. !h." s.me-r,+, . perhaps, earning $es,000, *x1j n o r eru uv t h at #li r " I ". [, J"i i',ih fi 

' 
ffi 5: riiiJ i?,t rfl l";'""J;IUtUre.

+::g."..reachrng and writing scholarly treatises not-oniv make aIantasrrc conrribution to education ind- th;-;J"f*.iirr'bot th"yenrich their abiiity to beiuages;[""Tfr"y are doing chat.Norv the cap. as- r saiaJEo"'l rr""""^irt" fgures. iut my guess is,it wourd .affeci mayb.e rB :"a^g* . rii,i' ir,! :"lE* ;ir; ;;.,.J_mandi
!Tt,\ind of ou,FidL inconie i6r their sclolarlv work obvio'slv hawar

b_ri gh tes t ̂ " a' ab r esf i, J *;u; fi; J 
"#t; 

rgff h; T:,:r"":1" 
ot rhe'�tr.d

i.l,3, r'"r, special-ct:s' alrhough quite a few judges do doii:ttitS,thrnk as a general rule we can-appreciate that thir i""t ;; ,ffi:;.: €l:.?_'" of rheir judicial *ork e"t'ih;;G ;-F;r;;;;i'# TiL, ,", or"s.
:::,T:, ,Y.lf]^e_ !p"g u judicial disquatirrcarron statute. I am won_ .s

..,I:t^T^:.1"_k rou tli.:.Ig!tg a judicial.salary increl*e affect yourvrew about a cap on_outside earnings takgn ai a wholei W.frld"i;;think it would I]e less necessary for a judge to earn a considerableamount above 15 pe.rcenr-over judiciair"[ry-ifi;; 
Jdi;l salarywere substantially abo"e SiO0.O60i'--^ 

'
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Judge srepr,rror.r. Let me make mvself clear. It is not necessary
for somebody to make m.ore than 1b percent over the-iaiary. Butthe issue, as I see it, is whether it is iri tt " i"t"r"rt "fir,?l*.ii"i".y
as an institution to cut off what has b""; ;;;etty'.t!.ij, flow Jr
judSes_f1g1 academia ro courts.of appeas and other courts whohave made' really, ^an - o'lstanding contribution to the judicial
system, who, I am afraid, if rhey feir rhey- wer;;t; fid'io be abteto continue substantial teaching anJ *riding, *oulibe-?iicouraged
from coming.

The answer to your question about if there. is a judicial salaryincrease: It would substantiailv ti"tp ttt"-pi"uG.,i itli'i,ouia u"created bv the cao, and the primary way it-*o"iJ- u""iie*lpiut is, asJudge coifin nas iiia, *J nli" i"i'ii'"rv iqlr"l.ii;.i#*it,r".,.y
at the moment. These 15 judgJs_a.u 4_6t alr ;h;;;o-o".ii.,, .or.,_pared to the totat consritu6ncy. Even if it doeiJi;iTJ;ylu, withthe current state of affairs, th6y loolc at- the errorts io imJose ttresenew restrictions as sort of addine insuit Jo _r"jrry tt"'Tlnasc.pewould indeed b" i:fl:.1':1il.y, trinsposed if l-il6s 

-;i-"G^t;1fi5;
were. being. appreciated and rhar senie "i ;-pp;#;;ion"J?.u .o--municated in the form__of 3 salary increase.

Mr. KasruNMErER.-we have s6en *atei of this over particurariythe past l! ve.a.s, Tlr"tg have been liitte waves. I know even thissubcommittee had a judicial disqualificaLion statute
..The general statutL that you iefeired to on erhiti, which sraruro_rilv created an ethics comniittee, atsi-required n;;;ciri'li..to.rru,as well as the 1980 Judicial Tenure act;'fii or-;t;.d;;il judges

lctuallv chatlenged those on the basii ;G"iil..b;i'o"J?hur tr,"consriturion woulld permit in teims of-curtitmEn;;a;h" judiciaryin some general senie.and ,y""id ;;s";;h;;;l;'i;;;;;*""nt wasavailable as an outside limitation o-" 1.r" exercise of discretion bv
lJ!,,.l" 3 judges- I.think rhar is somewhat ai-i"Grrea, E"'ii'iiiiiithat concern is stil l e_xtant among some judge. i; t[;;;rl;;
^, I only ̂have -o ne .orle r q""riion] ""J1i,"."i"*-iri;;"ii";iie sen_tleman from North. caroiina, atr'd thut i. o" :uaiiiiitiJq;.rincu_tion. You indicated that. many juri;;s call the Code of Conductcommittee for advice, and I guess my question is, is the small stat-utory statement on the questlon inadeq-uariei A."':LIJ", ""iitr"a tomore specific statutory explanation so is to be abrir to- ma-[e'a judg-ment without checking in with other peofie, ;ith;;h";'!nirtiesz isthere something wrong with the stattitel'i d""ir"t["'q""iiio" i" i"that connection.
- /gag". srapr.srow. The-answer is no. It doesn't just address thesubject brieflv. sectio_n.455 realry ipetls out i,. io.i" i"iii'i^it" "p_plicable rules-, and of those-82 p"r6ii.ir"a "pi"i.i,i."ii;;; in this
P:."^t_to", gyery jrldqe to rook "t'o'' [is a"=i,-h;if ;'ilil;invorvernterpretations of those statutory criteria. so i ao";i ;ili;k *" ,."rn need of help there.

Mr. KesreNr"reren. Thank vou.
I will-yield to the gentlemin from North carolina, Mr. cobre.M-. Cogr-'. Thank* you, Mr. eh;i;;;.'ih;;;';';;pi!"ir .o__ntglF and_rhen perhaps a couple of queirrons.
rt rs good to have you all with us this m-orning, gentlemen.Judge .9o-ffir,-you- alrudea "i.h".lii *rrut you regard as ,.Black'l'uesday." 

For the record, there are *rrry, many people in my dis_


