U.S. Department of Justice

Office of Information and Privacy

e F 13/6/0

Telephone: (202) 514-3642 Washington, D.C. 20530

Ms. Elena R. Sassower
Center For Judicial
Accountability, Inc.
Gedney Station
Post office box 69 Re:  Appeal No. 00-3511
White Plains, NY 10605-0069 RLH:KDC:TPH

Dear Ms. Sassower:

You appealed from the action of the Office of Information and Privacy on your request for
access to regulations promulgated pursuant to 28 U.S.C. § 528.

With regard to the regulations you requested. please be advised that the Freedom of
Information Act does not require federal agencies to answer questions or perform legal research in
response to a FOIA request, but rather is limited to requiring agencies to provide access to reasonably
described. nonexempt records. NLRB v. Sears. Roebuck & Co., 421 U.S. 132, 162 (1975);
Zemansky v. EPA, 767 F.2d 569, 574 (9th Cir. 1985). Also, any records made available under
subsection (a)(1) of the FOIA, 5 U.S.C. § 552(a)(1) (published regulations) need not be made
available under subsection (a)(3) of the FOIA, 5 U.S.C. § 552(a)(3) (records made available upon
request).

As a matter of discretion, however, I am enclosing a copy of the regulations you requested.
[nasmuch as this action constitutes a full grant of your request, [ am closing your appeal file in this
Office.

Sincerely,

X VA ,/‘i !\‘A

Richard L. Huff ¢~
Co-Director

Enclosure
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CODE OF FEDERAL REGULATIONS
TITLE 28--JUDICIAL ADMINISTRATION
CHAPTER I--DEPARTMENT OF JUSTICE
PART 45--EMPLOYEE RESPONSIBILITIES
Current through August 1, 2000; 65 FR 47238

§ 45.2 Disqualification arising from personal or
political relationship.

(a) Unless authorized under paragraph (b) of this
section, no employee shall participate in a criminal
investigation or prosecution if he has a personal or
political relationship with:

(1) Any person or organization substantially
involved in the conduct that is the subject of the
investigation or prosecution; or

(2) Any person or organization which he knows has
a specific and substantial interest that would be
directly affected by the outcome of the investigation
or prosecution.

(b) An employee assigned to or otherwise
participating in a criminal investigation or
prosecution who believes that his participation may
be prohibited by paragraph (a) of this section shall
report the matter and all attendant facts and
circumstances to his supervisor at the level of
section chief or the equivalent or higher. If the
supervisor determines that a personal or political
relationship exists between the employee and a
person or organization described in paragraph (a) of
this section, he shall relieve the employee from
participation unless he determines further, in
writing, after full consideration of all the facts and
circumstances, that:

(1) The relationship will not have the effect of
rendering the employee's service less than fully
impartial and professional; and
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(2) The employee's participation would not create
an appearance of a conflict of interest likely to affect
the public perception of the integrity of the
investigation or prosecution.

(c) For the purposes of this section:

(1) Political relationship means a close
identification with an elected official, a candidate
(whether or not successtul) for elective, public
office, a political party, or a campaign organization,
arising from service as a principal adviser thereto or
a principal official thereof; and

(2) Personal relationship means a close and
substantial connection of the type normally viewed
as likely to induce partiality. An employee is
presumed to have a personal relationship with his
father, mother, brother, sister, child and spouse.
Whether relationships (including friendships) of an
employee to other persons or organizations are
"personal” must be judged on an individual basis
with due regard given to the subjective opinion of
the employee.

(d) This section pertains to agency management and
is not intended to create rights enforceable by

private individuals or organizations.

[Order No. 993-83, 48 FR 2319, Jan. 19, 1983; 61
FR 59815, Nov. 25, 1996]

< General Materials (GM) - References,
Annotations, or Tables >

28 C.F.R.§45.2
28 CFR § 45.2
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CODE OF FEDERAL REGULATIONS
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CODE OF FEDERAL REGULATIONS
TITLE 5--ADMINISTRATIVE PERSONNEL
CHAPTER XXVIII--DEPARTMENT OF
JUSTICE
PART 3801--SUPPLEMENTAL STANDARDS
OF ETHICAL CONDUCT FOR EMPLOYEES
OF THE
DEPARTMENT OF JUSTICE
Current through August 1, 2000; 65 FR 47238

§ 3801.101 General.
In accordance with § 2635.105 of this title, the

regulations in this part apply to employees of the
Department of Justice and supplement the Standards
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of Ethical Conduct for Employees of the Executive
Branch in part 2635 of this title. In addition to the
regulations contained in part 2635 of this title and in
this part, employees are subject to the conduct
regulations contained in part 735 of this title and 28
CFR part 45.

< General Materials (GM) - References,
Annotations, or Tables >
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CODE OF FEDERAL REGULATIONS
TITLE 5--ADMINISTRATIVE PERSONNEL
CHAPTER XXVIII--DEPARTMENT OF
JUSTICE
PART 3801--SUPPLEMENTAL STANDARDS
OF ETHICAL CONDUCT FOR EMPLOYEES
OF THE
DEPARTMENT OF JUSTICE
Current through August 1, 2000; 65 FR 47238

§ 3801.102 Detailed or assigned special agents of
certain Departmental components.

Notwithstanding a detail or assignment to another
entity, any special agent of the Federal Bureau of
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Investigation or Drug Enforcement Administration
who is subject to the regulations or standards of
ethical conduct of that entity pursuant to § 2635.104
of this title shall also remain subject to the
regulations in this part.

< General Materials (GM) - References,
Annotations, or Tables >

5 C.F.R.§3801.102
5 CFR § 3801.102
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CODE OF FEDERAL REGULATIONS
TITLE 5--ADMINISTRATIVE PERSONNEL
CHAPTER XXVII--DEPARTMENT OF
JUSTICE
PART 3801--SUPPLEMENTAL STANDARDS
OF ETHICAL CONDUCT FOR EMPLOYEES
OF THE
DEPARTMENT OF JUSTICE
Current through August 1, 2000; 65 FR 47238

§ 3801.103 Designation of separate Departmental
components.

(a) Pursuant to § 2635.203(a) of this title, each of
the following components is designated as a separate
agency for purposes of the regulations contained in
subpart B of part 2635 of this title governing gifts
from outside sources, and, accordingly, § 2635.807
of this title governing teaching, speaking, and
writing:

Antitrust Division

Bureau of Prisons

(including Federal Prison Industries, Inc.)

Civil Division

Civil Rights Division

Community Relations Service

Criminal Division

Drug Enforcement Administration

Environment and Natural Resources Division
Executive Office for Immigration Review

Executive Office for United States Attorneys

(The Executive Office for United States Attorneys
shall not be considered separate from any Office of
the United States Attorney for a judicial district, but
only from other designated components of the
Department of Justice.)

Executive Office for United States Trustees

(The Executive Office for United States Trustees
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shall not be considered separate from any Office of
the United States Trustee for a region, but only from
other designated components of the Department of
Justice.)

Federal Bureau of Investigation

Foreign Claims Settlement Commission

Immigration and Naturalization Service

Independent Counsel appointed by the Attorney
General

INTERPOL

National Drug Intelligence Center

Justice Management Division

Office of Information and Privacy

Office of Intelligence Policy and Review

Office of Community Oriented Policing Services
Office of Justice Programs

Office of the Pardon Attorney

Office of Policy Development

Offices of the United States Attorney (94)

(Each Office of the United States Attorney for a

judicial district shall be considered a separate

component from each other such office.)
Offices of the United States Trustee (21)

(Each Office of the United States Trustee for a
region shall be considered a separate component
from each other such office.)

Tax Division
United States Marshals Service

United States Parole Commission

(b) Employees serving in positions within the
Department but outside of the components

Copr. © West 2000 No Claim to Orig. U.S. Govt. Works
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designated in paragraph (a) of this section must Annotations, or Tables >
continue to treat the entire Department of Justice as
their employing agency for purposes of the gift rules 5 C.F.R.§3801.103

of subpart B of part 2635 of this title and the
application of the teaching, speaking and writing

provisions found in § 2635.807 of this title. 5 CFR § 3801.103

< General Materials (GM) - References, END OF DOCUMENT
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CODE OF FEDERAL REGULATIONS
TITLE 5--ADMINISTRATIVE PERSONNEL
CHAPTER XXVIII--DEPARTMENT OF
JUSTICE
PART 3801--SUPPLEMENTAL STANDARDS
OF ETHICAL CONDUCT FOR EMPLOYEES
OF THE
DEPARTMENT OF JUSTICE
Current through August 1, 2000; 65 FR 47238

§ 3801.104 Purchase or use of certain forfeited and
other property.

(a) In the absence of prior approval by the agency
designee, no employee shall purchase, directly or
indirectly, from the Department of Justice or its
agents property forfeited to the United States and no
employee shall use property forfeited to the United
States which has been purchased, directly or
indirectly, from the Department of Justice or its
agents by his spouse or minor child. Approval may
be granted only on the basis of a written
determination by the agency designee that in the
mind of a reasonable person with knowledge of the
circumstances, purchase or use by the employee of
the asset will not raise a question as to whether the
employee has used his official position or nonpublic
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information to obtain or assist in an advantageous
purchase or create an appearance of loss of
impartiality in the performance of the employee's
duties. A copy of the written determination shall be
filed with the Deputy Attorney General.

(b) No employee of the United States Marshals
Service, Federal Bureau of Investigation, or Drug
Enforcement Administration shall purchase, directly
or indirectly, from his component, the General
Services Administration, or the agent of either,
property formerly used by that component and no
such employee shall use property formerly used by
his component which has been purchased, directly or
indirectly, by his spouse or minor child from his
component, the General Services Administration, or
to the agent of either.

< General Materials (GM) - References,
Annotations, or Tables >

5 C. F.R. §3801.104
5 CFR § 3801.104
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5 C.F.R. § 3801.105

CODE OF FEDERAL REGULATIONS
TITLE 5--ADMINISTRATIVE PERSONNEL
CHAPTER XXVIII--DEPARTMENT OF
JUSTICE
PART 3801--SUPPLEMENTAL STANDARDS
OF ETHICAL CONDUCT FOR EMPLOYEES
OF THE
DEPARTMENT OF JUSTICE
Current through August 1, 2000; 65 FR 47238

§ 3801.105 Personal use of Government property.

Employees are prohibited by part 2635 of this title
from using Government property for other than
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authorized purposes. The Department rule
authorizing limited personal use of Department of
Justice office and library equipment and facilities by
its employees is at 28 CFR 45.4.

< General Materials (GM) - References,
Annotations, or Tables >
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CODE OF FEDERAL REGULATIONS
TITLE 5--ADMINISTRATIVE PERSONNEL
CHAPTER XXVIII--DEPARTMENT OF
JUSTICE
PART 3801--SUPPLEMENTAL STANDARDS
OF ETHICAL CONDUCT FOR EMPLOYEES
OF THE
DEPARTMENT OF JUSTICE
Current through August 1, 2000; 65 FR 47238

§ 3801.106 Outside employment.

(a) Definition. For purposes of this section, outside
employment means any form of employment,
business relationship or activity, involving the
provision of personal services whether or not for
compensation, other than in the discharge of official
duties. It includes, but is not limited to, services as
a lawyer, officer, director, trustee, employee, agent,
consultant, contractor, or general partner.

Speaking, writing and serving as a fact witness are
excluded from this definition, so long as they are not
combined with the provision of other services that
do fall within this definition, such as the practice of
law. Employees who wish to engage in
compensated speaking and writing should review  §
2635.807 of this title.

(b) Prohibitied outside employment.

(1) No employee may engage in outside
employment that involves:

(1) The practice of law, unless it is uncompensated
and in the nature of community service, or unless it
is on behalf of himself, his parents, spouse, or
children;

(i1) Any criminal or habeas corpus matter, be it
Federal, State, or local; or

(i11) Litigation, investigations, grants or other
matters in which the Department of Justice is or
represents a party, witness, litigant, investigator or
grant-maker.

(2) Where application of the restrictions of
paragraph (b)(1) of this section will cause undue
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personal or family hardship; unduly prohibit an
employee from completing a professional obligation
entered into prior to Government service; or unduly
restrict the Department from securing necessary and
uniquely specialized services, the restrictions may be
waived in writing based upon a determination that
the activities covered by the waiver are not expected
to involve conduct prohibited by statute or Federal
regulation. Employees should refer to DOJ Order
1735.1 on obtaining waivers. The Order is available
from the agency designee which, for purposes of
this rule, shall be the Deputy Designated Agency
Ethics Official for the component.

(c) Prior approval for outside employment.

(1) An employee must obtain written approval
before engaging in outside employment, not
otherwise prohibited by paragraph (b) of this section
that involves:

(1) The practice of law; or

(i1) A subject matter, policy,or program that is in
his component's area of responsibility.

(2) Employees should refer to DOJ Order 1735.1
for procedures on obtaining prior approval. A
waiver granted pursuant to paragraph (b)(2) of this
section will be sufficient to satisfy this prior
approval requirement.

(3) Approval shall be granted only upon a
determination that the outside employment is not
expected to involve conduct that is prohibited by
statute or Federal regulation.

[62 FR 31865, June 11, 1997]

< General Materials (GM) - References,
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CODE OF FEDERAL REGULATIONS
TITLE 5--ADMINISTRATIVE PERSONNEL
CHAPTER XVI--OFFICE OF GOVERNMENT
ETHICS
SUBCHAPTER B--GOVERNMENT ETHICS
PART 2635--STANDARDS OF ETHICAL
CONDUCT FOR EMPLOYEES OF THE
EXECUTIVE
BRANCH
SUBPART D--CONFLICTING FINANCIAL
INTERESTS
Current through August 1, 2000; 65 FR 47238

§ 2635.401 Overview.

This subpart contains two provisions relating to
financial interests. One is a disqualification
requirement and the other is a prohibition on
acquiring or continuing to hold specific financial
interests. An employee may acquire or hold any
financial interest not prohibited by § 2635.403.
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Notwithstanding that his acquisition or holding of a
particular interest is proper, an employee is
prohibited in accordance with § 2635.402 of this
subpart from participating in an official capacity in
any particular matter in which, to his knowledge, he
or any person whose interests are imputed to him
has a financial interest, if the particular matter will
have a direct and predictable effect on that interest.
See also part 2640 of this chapter, for additional
guidance amplifying § 2635.402.

[62 FR 48747, Sept. 17, 1997]

< General Materials (GM) - References,
Annotations, or Tables >

5 C. F.R. §2635.401
5 CFR § 2635.401

END OF DOCUMENT

Copr. © West 2000 No Claim to Orig. U.S. Govt. Works



5 CFR 5 2635.402
5 C.F.R. § 2635.402

CODE OF FEDERAL REGULATIONS
TITLE 5--ADMINISTRATIVE PERSONNEL
CHAPTER XVI--OFFICE OF GOVERNMENT
ETHICS
SUBCHAPTER B--GOVERNMENT ETHICS
PART 2635--STANDARDS OF ETHICAL
CONDUCT FOR EMPLOYEES OF THE
EXECUTIVE
BRANCH
SUBPART D--CONFLICTING FINANCIAL
INTERESTS
Current through August 1, 2000; 65 FR 47238

§ 2635.402 Disqualifying financial interests.

(a) Statutory prohibition. An employee is
prohibited by criminal statute, 18 U.S.C. 208(a),
from participating personally and substantially in an
official capacity in any particular matter in which, to
his knowledge, he or any person whose interests are
imputed to him under this statute has a financial
interest, if the particular matter will have a direct
and predictable effect on that interest.

Note: Standards applicable when seeking non-
Federal employment are contained in subpart F of
this part and, if followed, will ensure that an
employee does not violate 18 U.S.C. 208(a) or this
section when he is negotiating for or has an
arrangement concerning future employment. In all
other cases where the employee's participation
would violate 18 U.S.C. 208(a), an employee shall
disqualify himself from participation in the matter in
accordance with paragraph (c) of this section or
obtain a waiver or determine that an exemption
applies, as described in paragraph (d) of this section.

(b) Definitions. For purposes of this section, the
following definitions shall apply:

(1) Direct and predictable effect.

(1) A particular matter will have a direct effect on a
financial interest if there is a close causal link
between any decision or action to be taken in the
matter and any expected effect of the matter on the
financial interest. An effect may be direct even
though it does not occur immediately. A particular
matter will not have a direct effect on a financial
interest, however, if the chain of causation is
attenuated or is contingent upon the occurrence of
events that are speculative or that are independent
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of, and unrelated to, the matter. A particular matter
that has an effect on a financial interest only as a
consequence of its effects on the general economy
does not have a direct effect within the meaning of
this subpart.

(ii) A particular matter will have a predictable
effect if there is a real, as opposed to a speculative
possibility that the matter will affect the financial
interest. It is not necessary, however, that the
magnitude of the gain or loss be known, and the
dollar amount of the gain or loss is immaterial.

Note: If a particular matter involves a specific
party or parties, generally the matter will at most
only have a direct and predictable effect, for
purposes of this subpart, on a financial interest of
the employee in or with a party, such as the
employee's interest by virtue of owning stock.
There may, however, be some situations in which,
under the above standards, a particular matter will
have a direct and predictable effect on an
employee's financial interests in or with a nonparty.
For example, if a party is a corporation, a particular
matter may also have a direct and predictable effect
on an employee's financial interests through
ownership of stock in an affiliate, parent, or
subsidiary of that party. Similarly, the disposition
of a protest against the award of a contract to a
particular company may also have a direct and
predictable effect on an employee's financial interest
in another company listed as a subcontractor in the
proposal of one of the competing offerors.

Example 1: An employee of the National Library
of Medicine at the National Institutes of Health has

just been asked to serve on the technical evaluation

panel to review proposals for a new library
computer search system. DEF Computer
Corporation, a closely held company in which he
and his wife own a majority of the stock, has
submitted a proposal. Because award of the systems
contract to DEF or to any other offeror will have a
direct and predictable effect on both his and his
wife's financial interests, the employee cannot
participate on the technical evaluation team unless
his disqualification has been waived.

Example 2: Upon assignment to the technical
evaluation panel, the employee in the preceding
example finds that DEF Computer Corporation has
not submitted a proposal. Rather, LMN Corp., with
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which DEF competes for private sector business, 1S
one of the six offerors. The employee is not
disqualified from serving on the technical evaluation
pancl. Any effect on the employee's financial
interests as a result of the agency's decision to
award or not award the systems contract to LMN
would be at most indirect and speculative.

(2) Imputed interests. For purposes of 18 U.S.C.
208(a) and this subpart, the financial interests of the
following persons will serve to disqualify an
employee to the same extent as if they were the
employee's own interests:

(i) The employee's spouse:
(ii) The employee's minor child;
(iii) The employee's general partner;

(iv) An organization or entity which the employee
serves as officer, director, trustee, general partner
or employee; and

(v) A person with whom the employee is
negotiating for or has an arrangement concerning
prospective employment. (Employees who are
seeking other employment should refer to and
comply with the standards in subpart F of this part).

Example 1: An employee of the Department of
Education serves without compensation on the board
of directors of Kinder World, Inc., a nonprofit
corporation that engages in good works. Even
though her personal financial interests will not be
affected, the employee must disqualify herself from
participating in the review of a grant application
submitted by Kinder World. Award or denial of the
grant will affect the financial interests of Kinder
World and its financial interests are imputed to her
as a member of its board of directors.

Example 2: The spouse of an employee of the
Food and Drug Administration has obtained a
position with a well established biomedical research
company. The company has developed an artificial
limb for which it is seeking FDA approval and the
employee would ordinarily be asked to participate in
the FDA's review and approval process. The
spouse is a salaried employee of the company and
has no direct ownership interest in the company.
Nor does she have an indirect ownership interest, as
would be the case, for example, if she were
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participating in a pension plan that held stock in the
company. Her position with the company is such
that the granting or withholding of FDA approval
will not have a direct and predictable effect on her
salary or on her continued employment with the
company. Since the FDA approval process will not
affect his spouse's financial interests, the employee
is not disqualified under § 2635.402 from
participating in that process. Nevertheless, the
financial interests of the spouse's employer may be
disqualifying under the impartiality principle, as
implemented at § 2635.502.

(3) Particular matter. The term particular matter
encompasses only matters that involve deliberation,
decision, or action that is focused upon the interests
of specific persons, or a discrete and identifiable
class of persons. Such a matter is covered by this
subpart even if it does not involve formal parties and
may include governmental action such as legislation
or policy-making that is narrowly focused on the
interests of such a discrete and identifiable class of
persons. The term particular matter, however, does
not extend to the consideration or adoption of broad
policy options that are directed to the interests of a
large and diverse group of persons. The particular
matters covered by this subpart include a judicial or
other proceeding, application, request for a ruling or
other determination, contract, claim, controversy,
charge, accusation or arrest.

Example 1: The Internal Revenue Service's
amendment of its regulations to change the manner
in which depreciation is calculated is not a particular
matter, nor is the Social Security Administration's
consideration of changes to its appeal procedures for
disability claimants.

Example 2: Consideration by the Interstate
Commerce Commission of regulations establishing
safety standards for trucks on interstate highways
involves a particular matter.

(4) Personal and substantial. To participate
personally means to participate directly. It includes
the direct and active supervision of the participation
of a subordinate in the matter. To participate
substantially means that the employee's involvement
is of significance to the matter. Participation may
be substantial even though it is not determinative of
the outcome of a particular matter. However, it
requires more than otficial responsibility,
knowledge, perfunctory involvement, or
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involvement on an administrative or peripheral
issue. A finding of substantiality should be based
not only on the effort devoted to a matter, but also
on the importance of the effort. While a series of
peripheral involvements may be insubstantial, the
single act of approving or participating in a critical
step may be substantial. Personal and substantial
participation may occur when, for example, an
employee participates through decision, approval,
disapproval, recommendation, investigation or the
rendering of advice in a particular matter.

(c) Disqualification. Unless the employee is
authorized to participate in the particular matter by
virtue of a waiver or exemption described in
paragraph (d) of this section or because the interest
has been divested in accordance with paragraph (e)
of this section, an employee shall disqualify himself
from participating in a particular matter in which, to
his knowledge, he or a person whose interests are
imputed to him has a financial interest, if the
particular matter will have a direct and predictable
cffect on that interest. Disqualification is
accomplished by not participating in the particular
matter.

(1) Notification. An employee who becomes aware
of the need to disqualify himself from participation
in a particular matter to which he has been assigned
should notify the person responsible for his
assignment. An employee who is responsible for his
own assignment should take whatever steps are
necessary to ensure that he does not participate in
the matter from which he is disqualified.
Appropriate oral or written notification of the
employee's disqualification may be made to
coworkers by the employee or a supervisor to ensure
that the employee is not involved in a matter from
which he is disqualified.

(2) Documentation. An employee need not file a
written disqualification statement unless he is
required by part 2634 of this chapter to file written
evidence of compliance with an ethics agreement
with the Office of Government Ethics or is asked by
an agency ethics official or the person responsible
for his assignment to file a written disqualification
statement. However, an employee may elect to
create a record of his actions by providing written
notice to a supervisor or other appropriate official.

Example 1: An Assistant Secretary of the
Department of the Interior owns recreational
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property that borders on land which is being
considered for annexation to a national park.
Annexation would directly and predictably increase
the value of her vacation property and, thus, she is
disqualified from participating in any way in the
Department's deliberations or decisions regarding
the annexation. Because she is responsible for
determining which matters she will work on, she
may accomplish her disqualification merely by
ensuring that she does not participate in the matter.
Because of the level of her position, however, the
Assistant Secretary might be wise to establish a
record that she has acted properly by providing a
written disqualification statement to an official
superior and by providing written notification of the
disqualification to subordinates to ensure that they
do not raise or discuss with her any issues related to
the annexation.

(d) Waiver of or exemptions from disqualification.
An employee who would otherwise be disqualified
by 18 U.S.C. 208(a) may be permitted to participate
in a particular matter where the otherwise
disqualifying financial interest is the subject of a
regulatory exemption or individual waiver described
in this paragraph, or results from certain Indian
birthrights as described in 18 U.S.C. 208(b)(4).

(1) Regulatory exemptions. Under 18 U.S.C.
208(b)(2), regulatory exemptions of general
applicability have been issued by the Office of
Government Ethics, based on its determination that
particular interests are too remote or too
inconsequential to affect the integrity of the services
of employees to whom those exemptions apply. See
the regulations in subpart B of part 2640 of this
chapter, which supersede any preexisting agency
regulatory exemptions.

(2) Individual waivers. An individual waiver
enabling the employee to participate in one or more
particular matters may be issued under 18 U.S.C.
208(b)(1) if, in advance of the employee's
participation:

(i) The employee:

(A) Advises the Government official responsible for
the employee's appointment (or other Government
official to whom authority to issue such a waiver for
the employee has been delegated) about the nature
and circumstances of the particular matter or
matters; and
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(B) Makes full disclosure to such official of the
nature and extent of the disqualifying financial
interest; and

(11) Such official determines, in writing, that the
employee's financial interest in the particular matter
or matters is not so substantial as to be deemed
likely to affect the integrity of the services which the
Government may expect from such employee. See
also subpart C of part 2640 of this chapter, for
additional guidance.

(3) Federal advisory committee member waivers.
An individual waiver may be issued under 18
U.S.C. 208(b)(3) to a special Government employee
serving on, or under consideration for appointment
to, an advisory committee within the meaning of the
Federal Advisory Committee Act if the Government
official responsible for the employee's appointment
(or other Government official to whom authority to
issue such a waiver for the employee has been
delegated):

(i) Reviews the financial disclosure report filed by
the special Government employee pursuant to the
Ethics in Government Act of 1978; and

(i1) Certifies in writing that the need for the
individual's services outweighs the potential for a
conflict of interest created by the otherwise
disqualifying financial interest. See also subpart C
of part 2640 of this chapter, for additional guidance

(4) Consultation and notification regarding waivers.
When practicable, an official is required to consult
formally or informally with the Office of
Government Ethics prior to granting a waiver
referred to in paragraph (d)(2) or (3) of this section.
A’ copy of each such waiver is to be forwarded to
the Director of the Office of Government Ethics.

(e) Divestiture of a disqualifying financial interest.
Upon sale or other divestiture of the asset or other
interest that causes his disqualification from
participation in a particular matter, 18 U.S.C.
208(a) and paragraph (c) of this section will no
longer prohibit the employee's participation in the
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matter.

(1) Voluntary divestiture. An employee who would
otherwise be disqualified from participation in a
particular matter may voluntarily sell or otherwise
divest himself of the interest that causes the
disqualification.

(2) Directed divestiture. An employee may be
required to sell or otherwise divest himself of the
disqualifying financial interest if his continued
holding of that interest is prohibited by statute or by
agency supplemental regulation issued in accordance
with § 2635.403(a), or if the agency determines in
accordance with § 2635.403(b) that a substantial
conflict exists between the financial interest and the
employee's duties or accomplishment of the
agency's mission.

(3) Eligibility for special tax treatment. An
employee who is directed to divest an interest may
be eligible to defer the tax consequences of
divestiture under subpart J of part 2634 of this
chapter. An employee who divests before obtaining
a certificate of divestiture will not be eligible for this
special tax treatment.

(f) Official duties that give rise to potential
conflicts. Where an employee's official duties
create a substantial likelihood that the employee may
be assigned to a particular matter from which he is
disqualified, the employee should advise his
supervisor or other person responsible for his
assignments of that potential so that conflicting
assignments can be avoided, consistent with the
agency's needs.

[62 FR 48747, Sept. 17, 1997]
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§ 2635.403 Prohibited financial interests.

An employee shall not acquire or hold any financial
interest that he is prohibited from acquiring or
holding by statute, by agency regulation issued in
accordance with paragraph (a) of this section or by
reason of an agency determination of substantial
conflict under paragraph (b) of this section.

Note: There is no statute of Governmentwide
applicability prohibiting employees from holding or
acquiring any financial interest. Statutory
restrictions, if any, are contained in agency statutes
which, in some cases, may be implemented by
agency regulations issued independent of this part.

(a) Agency regulation prohibiting certain financial
interests. An agency may, by supplemental agency
regulation issued after February 3, 1993, prohibit or
restrict the acquisition or holding of a financial
interest or a class of financial interests by agency
employees, or any category of agency employees,
and the spouses and minor children of those
employees, based on the agency's determination that
the acquisition or holding of such financial interests
would cause a reasonable person to question the
impartiality and objectivity with which agency
programs arc administered. Where the agency
restricts or prohibits the holding of certain financial
interests by its employees' spouses Or minor
children, any such prohibition or restriction shall be
based on a determination that there is a direct and
appropriate nexus between the prohibition or
restriction as applied to spouses and minor children
and the efficiency of the service.

(b) Agency determination of substantial conflict.
An agency may prohibit or restrict an individual
employee from acquiring or holding a financial
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interest or a class of financial interests based upon
the agency designee's determination that the holding
of such interest or interests will:

(1) Require the employee's disqualification from
matters so central or critical to the performance of
his official duties that the employee's ability to
perform the duties of his position would be
materially impaired; or

(2) Adversely affect the efficient accomplishment of
the agency's mission because another employee
cannot be readily assigned to perform work from
which the employee would be disqualified by reason
of the financial interest.

Example 1: An Air Force employee who owns
stock in a major aircraft engine manufacturer is
being considered for promotion to a position that
involves responsibility for development of a new
fighter airplane. If the agency determined that
engineering and other decisions about the Air
Force's requirements for the fighter would directly
and predictably affect his financial interests, the
employee could not, by virtue of 18 U.S.C. 208(a),
perform these significant duties of the position while
retaining his stock in the company. The agency can
require the employee to sell his stock as a condition
of being selected for the position rather than
allowing him to disqualify himself in particular
matters.

(¢) Definition of financial interest. For purposes of
this section:

(1) Except as provided in paragraph (c)(2) of this
section, the term financial interest is limited to
financial interests that are owned by the employee or
by the employee's spouse or minor children.
However, the term is not limited to only those
financial interests that would be disqualifying under
18 U.S.C. 208(a) and § 2635.402. The term
includes any current or contingent ownership,
equity, or security interest in real or personal
property or a business and may include an
indebtedness or compensated employment
relationship. It thus includes, for example, interests
in the nature of stocks, bonds, partnership interests,
fee and leasehold interests, mineral and other
property rights, deeds of trust, and liens, and
extends to any right to purchase or acquire any such
interest, such as a stock option or commodity future.
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It does not include a future interest created by
someone other than the employee, his spouse, or
dependent child or any right as a beneficiary of an
estate that has not been settled.

Example 1: A regulatory agency has concluded
that ownership by its employees of stock in entities
regulated by the agency would significantly diminish
public confidence in the agency's performance of its
regulatory functions and thereby interfere with the
accomplishment of its mission. In its supplemental
agency regulations, the agency may prohibit its
employees from acquiring or continuing to hold
stock in regulated entities.

Example 2: An agency that insures bank deposits
may, by supplemental agency regulation, prohibit its
employees who are bank examiners from obtaining
loans from banks they examine. Examination of a
member bank could have no effect on an employee's
[ixed obligation to repay a loan from that bank and,
thus, would not affect an employee's financial
interests so as to require disqualification under §
2635.402. Nevertheless, a loan from a member
bank is a discrete financial interest within the
meaning of § 2635.403(c) that may, when
appropriate, be prohibited by supplemental agency
regulation.

(2) The term financial interest includes service,
with or without compensation, as an officer,
director, trustee, general partner or employee of any
person, including a nonprofit entity, whose financial
interests are imputed to the employee under §
2635.402(b)(2)(ii1) or (iv).

Example 1. The Foundation for the Preservation of
Wild Horses maintains herds of horses that graze on
public and private lands. Because its costs are
affected by Federal policies regarding grazing
permits, the Foundation routinely comments on all
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proposed rules governing use of Federal grasslands
issued by the Bureau of Land Management. BLM
may require an employee to resign his
uncompensated position as Vice President of the
Foundation as a condition of his promotion to a
policy-level position within the Bureau rather than
allowing him to rely on disqualification in particular
cases.

(d) Reasonable period to divest or terminate.
Whenever an agency directs divestiture of a
financial interest under paragraph (a) or (b) of this
section, the employee shall be given a reasonable
period of time, considering the nature of his
particular duties and the nature and marketability of
the interest, within which to comply with the
agency's direction. Except in cases of unusual
hardship, as determined by the agency, a reasonable
period shall not exceed 90 days from the date
divestiture is first directed. However, as long as the
employee continues to hold the financial interest, he
remains subject to any restrictions imposed by this
subpart.

(e) Eligibility for special tax treatment. An
employee required to sell or otherwise divest a
financial interest may be eligible to defer the tax
consequences of divestiture under subpart J of part
2634 of this chapter.

[59 FR 4780, Feb. 2, 1994: 60 FR 6391, Feb. 2,
1995; 60 FR 66858, Dec. 27, 1995: 61 FR 40951,
Aug. 7, 1996; 62 FR 48748, Sept. 17, 1997]
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