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E-Mail: probono@delphi.com

By Priority Mail

December 15,  l -995

Box 69, Gedney Station
White Plains, New York 10605

papers in the Art icle
designated herein by

of  Transmi t ta l .

Assembly Judiciary Committee
L . O . B .  R o o m  8 3 1
Empire State plaza
Albany, New york L2249

ATT: Patricia Gorman, Counsel

Dear  Pat :

Time moves faster than r do. Ever since our meeting in Albany onoctober 24|-}],  r have been meaning to write a note of thanki toyou and Joanne Barker, counsel to the Assenbry ,ruai-iaiy
committee, to Anthony Profaci, associate counsel of the a=s"ruri
Judiciary committee, to Joan Byalin, counsel to chairwornair
Weinstein, and to Josh Ehrl ich, c6unsel to the Assembly Election
Law committee, for the two hours tine each of you gave us to
d i s c u s s  c J A t s  r e c o m m e n d a t i o n s  f o r  i r n p e r a t i v " f i - r e q u i r e d
Iegis la t ive act ion.

I did .telephone Joan Byalin on october 26th and conveyed our
appreciation. I hope it  was passed on to Chairwoman wdinstein
and to the counser present at the october 24th meeting.

we trust you have nolr had suf f icient tirne to review the
documents we supplied the Assembly Judiciary Committee and to
verify their extraordinary signif iclnce. This- includes the courtpapers in our Art icle 78 proceeding against the l l"r york state
commission on Judicial conductl--ana- oui related correspondence.

By your review of Point rr of our Memorandurn of Law2--detai led
yith legislat ive_history and caselaw--there should be no guestion
but that the self-nromulgated rule of the Cornmission (22 NycRR
s70oo .3 )  i s ,  on  i t s  f ace ,  i r reconc i l ab le  w i th  the  s ta tu te
d e f i n i n g  t h e  c o m m i s s i o n r s .  d u t y  t o  i n v e s t i j a t e  f a c i a r r y
meritorious complaints (.fudiciarl i  Law, S44. L) and with tha
constitut ional amendments based thereon. For your convenience,
copies of the rule and statutory and constitui ionat provisions
are annexed hereto as Exhib i ts  r rA-1rr  ,  , rA-2rr  ,  a ia  i lA_3r l
respect ive ly .

l- For ease of reference, the court
78 proceeding against the Commission are
the numbers assigned them by our Inventory

2 See Doc.  6 ,  pp.  t -O- l_7 .
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4 Accordingly, the r init ial review
conducted by the ttcommission staffr and is

Moreover, you should now be convinced that the Supreme Courtrsdecis ion of  d. ismis_sal ,  just i fy ing s7ooo.3,  as wr i t ten,  - -by anargument  no t  advanced by  t r re  g6nn iss-G;=Ts pa ]pabryinsupportable.

The def in i t ions sect ion of  s7ooo.1 (pxhibi t  ,A-1,r) ,  which thecourt itsetf guotes in it: .decisiont, belies its craim thatrrinit iar review and inguirytr is subsumed wittr$ 'f investigationr.
such definit ions section expressty distinguishel "itr it i .r reviewand inquirytr from rrinvestigalionrr{.

Even more importantly, the courtrs aforesaid su.a sponte argument,wh ich  i t  p re tends  to  be  the  conmisEonTf  , rcor rec t  
[  ]interprettgtionl It of the statute and constitution, ao"= NorHrNGto reconci le --  s70oo.3.r  as -wr i t ten,  wi th , ruaic i i iy  Law, s44. 1(Exh ib i t  r rA-2r r )  .  Th is  i s  uecause s7ooo.3  (Exh ib i€  ' ,A-1r )  usesthe discretionary rtmayu ranguage i; relation to both rinit iar

review and inquiry" and ttinvestigationrr--nnua--rqalloaTrwc 
NETTHER.Addit ional ly,  as wr i t ten,  STooo.J f ixes No ouject ive standard bywhich the connission is required to do anything with a compraint--be it rrrevieht ql$ inquirytr or rrinvestidation-tt. 

- 
This contrastsirreconci_lably with ,ruaicilry^ Law S44.L, 

'wnicn 
.r="=-Lh" mandatoryfrsharrrr for investigation or cornpraints not determined bt-i6aCommission to facial ly lack meri t .

3 Th" supreme court decision does not guote the entiredef in i t ion of . ' . invest igat ioDr ' ,  set  for th i . " lz-odo. I  ( i  )  .  oni t tedfrom the decision is the specification of what ' inirestig;ai;;;
includes. The onitted text reads as follows:

t '41 investigation includes the examination of
w i t n e s s e s  u n d e r  o a t h  o r  a f f i r m a t i o n ,
requir ing the production of books, records,
documen ts  o r  o the r  ev idence  tha t  t he
commission or i ts staff may deem relevant or
ma te r ia l  t o  an  i nves t i ga t i on ,  and  the
examination under oath or atr innation of thejudge involved before the commission o, any
of i ts rnernbers. f l

December L5, t_995

inquirytl

r r i n t e n d e d  t o  a i d  t h e  c o m m i s s i o n  i n
determining
investigation. t!  lernp

l-s



As to the issue of  the const i tu t ional i ty  o f  s7ooo.3,  as appr ied,your review of the papers should have persua_ded you that such
important issue was squarely before the court5i-co'nt...y to the
supreme courtrs bard representation that i t  was not.

Finally, we expect you have also confirmed that the threshold
i s s u e s w h i c h t h e s u p i e m e C o u r t ' w a s . r e q u i r e d t " " a i u a - i " . @
it cou_ld grant the Commission I s disnissal notiori were enffi
ignored by i t- Those threshord issues--furry deveroped in therecord before _the supreme court--included tne uncontroverted
defaul t  o f  the cornmiss ion on Judic ia l  conduf f i
unco4tfoYerted showing that the cgrmmissionrs dismissal motion wasinsuff icient, .as a matter of 1aw7. This is orr" i .r ia beyond theconf l ic t  o f  in terest  issues af fect ing the At torney Genera l rs
representation of the commission, whicir we made the subject oirepeated object ion to  the Cour tS. '

consequently, baggd on the record beforb you, you should have nowconfirmed that_ .the supreme court's dEGion 
'of 

alsrnissaf is 
-i

knowincr and deribgrale fraud upon the public--and is xnown to besuch by the commission on Judi-ia1 conduct, the state Attornev
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Ethics Commission, who have each
cornmunications from us on that

i l E i l ) .

Attorney

since none of ttrese public agencies and offj"ces have taken stepsto vacate for fraud the supreme courtrs aFcision-oi dismissal--which was pointed out as tl ieir duty to aog--i i no" 
-r.rr= 

to theAssembry Judiciary to take actign to protect the public. As afirst priority, the Assembry- Judiciary 
'cornnittee 

rnuiC require thecommission on Judiciar conduct to jddre=s the specifi l  i ;=;;;raised herein as to the false and fraudulent nature of theSuprerne Courtrs decis ion.

General, and the State
explicit  and extensive
(Exhib i ts  r rCrr ,  r rDrr ,  and

received
subj ect

of Default

.  ?  See  Doc .  1 :  No t l ce  o f  pe t i t i on :  (a )  (b )  ( c ) ;  A r t i c l e  78Petit ion: I f  NINETEENTH, TwENTIETH, TwENTY-i.IRbT,. TSENTY-SES9ND,
TWENTY-THrRD, TwENTy-FouRTH, TWENTY-FrFTH, TwENTi-srxrH, TwENTy-SEVENTH' TWENTY-ETGHTH, TWENTY-NrNTH, rHinry-rnrRD;,,wHEREFoRErl
c l a u s e :  ( a )  ,  ( b )  ,  ( c )  .

ry Doc. 2, Aff. of DLS in Support
D o c .  5 ,  f f 2 - 3 ,  7 i  D o c .  6 ,  p p .  L - 2 .

7  See  Doc .  6 ,  pp .  2 -g .

I see Doc. 2z DLS Af_f. in support of Defaurt Judgrment,
t t i 9 ,  14 ,  Ex .  rB i l  t he re to ,  p .  3 ;  Doc .  S l -  l l f  o ,  5o_4

6

Judgrment;

9  S e e  E x h i b i t  i l D r ,  p .  6 ,  E x h i b i t  r E r .



Pat Gorman, Esq. Page Four December 15, 1-995

rn that connection, r wourd point out that there has been no
response from the Commission on Judicial Conduct to my August L4,
L995 rr l ,etter to the Editor,, published in the l lew york r,aw, rournar (Exhibit  "B").  Likewise, i t  has faired to f f iseptember L4, l-995 letter addressed to i ts chairman, Henry
Berge r ,  Esq .  (Exh ib i t  rC r ) .

In view of the seriousness of those letters, the Commissionrs
non-response can onry be viewed as further evidence of i ts
conternpt for the publicr €ts weII as for this Comrnittee. I would
point out that the Assernbly Judiciary Cornmittee was more than an
indicated recipient of that septern-ber 14, L995 letter. rts
oversight was described therein Js fol lows:

trAssuredry, the Assembly Judiciary cornmittee

:itf " i1=*"" "ii""t ":?=JfJ: ioT.d. n:f."::;$
.  .  .  i gno red  ou r  r  Le t te r  t o  t he  Ed i to r l
published in the August L4, t-995 New york Law
Jourlal--we. expect the Assernbly Judiciary
committee wil l  verify the profoundry serious
allegations of that published lelter and
demand an account ing. r r  (Exhib i t  rCi l )

{n grappling with the transcendent issues raised by our Art icle
78 proceeding - against the commission, we belie-ve that the
Assembly Judiciary Cornmittee should avail  i tself of rexpergrr
opinion frorn the .Fund/comnittee for Modern Courts--which has'-i;;g
been. in possession of a furr set of the court papers. we
prev iousry ar t icurated th is  pos i t ion in  our  augul t -  zz,  i -995
letter addressed to Modern Courtts Chairrnan John Feerickr'  rni-"f,
s ta ted:

r r . . . t he  s ign i f i cance  o f  t h i s  l i t i ga t i on  i s
not  lost .  upon us.  Therefore,  a  copy of  th is
Ietter is being sent to counsel- at the
Assembly Judiciary Comrnittee, together with a
dupJ- icate copy of  the. . .cour t  papers.

We expec t  t ha t  t he  Assemb ly  Jud ic ia ry
Committee wil l  r ightful ly look to Modern
courts for i ts assessment of the fr ightening
a n d  d a n g e r o u s  s i t u a t i o n - - b o t h  l t  t h e
Commission and in the state Supreme Court__
ful lv docurnented by the Art icle 7A f i le. r l
(Exhib i t  i lF i l ,  emphasis  in  the or ig ina l ) .

As you know, Modern Courts has consistently contributed its views
about the Cornmj-ssion to the Legislature. rt was instrumental in
the creation of the commission, testi f ied at legislat ive neari";;
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on the commission held on December 19, 1991 (by the Assembly and
senate Judiciary committees) and on september 22, Lg87 (bi the
Assembly Judiciary Committee). I t  also has rendered two wr-it ten
reports about the Cornmission--the f irst of which was presented inconjunction with_ it? september 22, LggT testimony. As to i ts
second report, dated Aprir L9, 1990, under the c-hainnan=nip-"i
Michael Cardozo, Esg:, i t  featured four specif ic ttneconrnendations
to the Legis la ture ( in  i ts  r rpar t  I " ) .

As pointed out by ny August 22, 1995 letter to chairnan Feerick,

rrin neither report did Modern courts compare
the constitut ion and statute with the slrr-
prornul.gated rules of the commission, which
e x a m i n a t i o n  s h o w s  t o  b e  f a c i a l l } L
irreconcilable. Nor does it  ap[EFEat
Modern Courts ever examined tha- kind ofj g a i c i a l  m i s c o n d u c t  c o m p t a i n t s  b e i n g
d ism issed  w i thou t  i nves t i ba t i on  by  th ;
C o r n m i s s i o n ,  s o  a s  t o  a e t e r r n i n e  t h e
const i tu t ionar i ty  o f  the commiss ionrs ser f -
promulgated rule-, .gs applied.m (Exhibit rFr,
enphasis  in  the or ig ina l ) .

Neither Chairman Feerick nor Michael cardozo, who was sent a copy
of_ ny August  22,  L995 ret ter  (Exhib i t  "F ' i ) ,  have denied th ; tModern Cour ts t  pas!  repor ts  fa i led to  examine S7OOO.3,  asw-ritten and as applied. only by such omission r"= Modern court
able to report favorably to the Assembly Judiciary comrnittee
about the Conmission on Judicial Conduct.

Th" only response we received from Modern courts to my August22nd retter (Exhib.i t  rtF') was a note from chairman Feerici,  d;a;dAugust 28th, stating that he would rrbe sure to review the courtpapers and the genera l  area to .which. t r l  nade reference in  t ; t tletter, and discuss the subject witn- [Modern court 's] "" i texecutive directorrr. A copy iJ annexed hereto as Exhibit rcr.

Last week, I telephoned Modern Courtrs new Executive Director,
Gary Brown and spoke with hirn at length. r reiterated thevaluable role Modern courts could--and sfrould--play l" .=-"Gti; ;
the Assenbly Judiciary Comrnittee.

This is al l  th_e more appropriate since, according to-l{r.  Brown,Ir{odern courts does not have the resources to assisi "=lbl 
- 

";;;-;;

l_0
Feerick
lo ts  of
in an

As r pointed out to Mr. Brown, not only is chairman
the Dean of Fordham university schoor of Law--which has
law students who would junp ad the opportunity to "r,g.g"

important public interest case--buC 
-nany 

oi the many
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an amicus level, in ritigation efforts so that the supreme
courtrs fraudurent decision might be vacated or appeltea.
Moreover, Mr. Brown also told me that r i t igation is 

-nbt 
i ts

s t y le .

Since the Assenlfy Judl-cLary ComrnI-ttee would surely invite lrtodern
Courts to testify hrere public hearings on the Co-mmission to be
held--and Modern Courts would surely be rrappreciativer andrrhonorednL3' 3s present i ts view::wa =ugg.st that you not de1ay,
but invite Modern courts, dt this cri t icar junc€ure, to pre3ent
its views as to the constitut ional and puU-tic interest- issues
represented by our Art icle 78 proceeding against the Commission.

f would note, however, that in our conversation Mr. Brown told rne
that even were Modern Courts to examine the constitut ionali ty of
57000.3 '  as wr i t ten (Exhib i t  r rA- l t r ) ,  i t  would not  want  to  exai r ine
the nine complaints annexed as exhibits to the Art icre 78
pet i t ion so as to  evaruate whether-  they were I fac iar ry
mer i tor iousrr  and,  thereby,  the const i tu t ional f ty  o f  szooo.  3,  a-=
appried. Nor, according to Mr. Brown, would Modern courts want
to examine the cornplaints f i led by the cit izen intervenors in our
Ar t ic le  78 proceeding or  the compla ints  compr is i " ;  ; ; ;
documentary archive--as referred to in my August L4, iggs r letter
to  the Edi tor"  (Exhib i t  r rBrr ) .

rt was in that context that I asked Mr. Brown whether Modern
Courts would examine a complaint that had been f i led with tha
commission on Judiciar conduct by i ts own Executive Director, D;:
I t { .L .  Henry,  Jr .

So that the Assernbly Judiciary Committee can have the benefit of
yet another example of the kind of rrfacial ly meritoriousrl
compraints being tossed out by the commission, ; copy of Dr.
Henry I s January L6 , ).987 conplaint--and the conteinioraneous
hand-written notes upon which it ,  was based--are annexed hereto as
Exhibit [Hrr. The Commission I s forrn letters of acknowledgement
and disrnissar are annexed hereto as Exhibits rrr-1rr and ira-2,,
respectively.

members of Modern Courtsf Board are partners in or connected to
major  law f i rms.

l-L Such expressions were made by Modern Courtsr Executive
Directors as they opened their testimoiy at previous legislat ive
hear ings held on the commj-ss ion (see L2/L:8/8r ,  p .  150,  Fern
schair: rrThe committee for Modern iourts is ippt""i.tive of th;
oppor tuni ty  to  present  i ts  v iews.r ;  9 /22/87,  p- . -  15L,  U.L.  Henry,
Jr.: rrthe Committee for Modern Courts is honored to have Ue-en
invited to testi fy today concerning the policies, frocedures, andpractices of the New York State Comnission on luai-ciaf Conduct. r l
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r t  deserves  emphas is  tha t  Dr .  Henry  was no t  on ly  arfdisinterestedrr observer of the judiciai rni3conduct which was thesubject of hi-s cornpraint, but, . by virtue of his professionar
background and- experience, was in 

-a 
position- to-orrer rexpertn

opinion to the cornmission as to the -sjgnif i"ir,"" of themisconduct about which he was comprainlngl2-.'"--Tl;i opinion issynned up in the last paragraph or his Lomprainf irr 'wtricn ;;stated:

xlf [the judge's] conduct on other days lsthe sane as her conduct on December ts, 
'Geo,

she should be rernoved from the bench, in my
op in ion .  r .

considering that Modern courts. specializes--through its courtmonitoring projects--in reportinf on preciserv 
-ine 

type ofjudicial derneanor and bias problern-s that were th; subj""t ' | i  orlHenry I s rrfacially meritoriousrr complaint--we do not believe itcan rernain indifferent to the undonstitutionai ippri""tion ;i57000. 3 (Exhibi t  "A-1' : )  ref lected by dismissaf &- '  o".  Henry I  scompraint by the commission. Nor, is an ethicar matter, do hrebelieve Modern courts can rrshut its eyesr to other "facially
meritoriousrr complaints, such as those annexed to our Article 7gPet i t ion.

To our knowredge,. the Judiciar{. S"Trittee hq= never, untir now,been presented_ with copies of rrfaciarry rneritofG;r complainisbeing disrnissed by the commission. And-, it "ppl"r=-that neitherthe committee nor Modern courts have recogniz!&, ""ti i-""*;-i i l ; i
access to such compraints. is key to 

-verifyinFrong-cirrr""i

allegations about the commission. The rnost 
-constant 

of sucharlegations is that the cornmission has pursued non-Iawyer judges
and justices of !h" peace on rerativery petty charges, whire--atthe same tine-disnissing more suustanli i l  , in.rg";-l iainst 

-*or"

substantial judges

rn. this regard, the exchange at the sep_tember 22, !gg7 hearingbetween former chairman of the asserndry ;uaiciiry c"rmiii""ioliver K.onnell and Dr. Henry, as nxecutive oireci6r of ModernCourts,  is  most te l l ing:

L2 That Dr. Henry
seen by his salutation to
addressed as rrDear Jerryrl

well known to the Cornmission may be
Adninistrator, Gerald Stern, wno ne
by h is  c los ing s ignatur"  o f  mHankr .

was
its
and



- t
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IExh ib i t  r r J r r .  pp .  ] . 69 -1701

Koppell:  rr ls the Commission doing a good enough job in
terms of supervising not the town and vi l lage
judges but, for instance, the Supreme Couit
or the Appellate Courts? Are they able to
proper ly  superv ise those cour ts  or  the
conduct of judges on those courts?rl

Henry: trWe donrt have any way of documenting that,
so  I  res i s ted  go ing  i n to  i t . . . r l

SurprisinglY, o1. Henry nade no mention of his olrn experience in
having f i led his complaint against a criminar cou-rt juags--
which just two months earl. ier,_ or {rry 24, L9B7 (Exhibit i t  j - i i1 

,the commission had dismissed, without investigation. Th;i
experience may be reflected, however, in the continuation of Dr.
Henryrs extemporaneous response to chairrnan Kopperl:

IExhib i t  nJrr .  Transcr ip t ,  pp.  12O-1]

Henry:  i . . .but  my feer ing is  that  i f  the commiss ion
is speaking as a public group, trying to
represent the public on this issue, that the
pubric wourd rike a much stronger cornmission,
not a weaker commission, and that there are!
s o m e  f a i r l y  w e I I - p u b l i c i z e d  c a s e s  o f
misconduct and not necessariry crirninarity
that the Commission rnight have acted oD, and
a couple come to mind that therers no need to
dea l  i n  names . .

. . .w€ have a publ ic  cr is is  o f  conf idence in
the courts, and I think that the Commission
should be doing not only everything its
doing now but more. rl

These remarks by_ Dr. Henry marked a noticeable departure fron theprepared text he had f inished reading, whose- rbottom l inerl
concrusion was that nNen yorkers can be assured, that a judq--rn"
disregards the ethical standards of his or her off icj rf fr u"
he ld  accoun tab le r r  (Exh ib i t s  r r J r t .  p .  i - 69 ,  nKr ) .

Yet, how Modern courts came to such conclusion is truly
remarkabre. observing that the number .of judges pubricr|
l i lcipl ined by the cornmission had steadily airnini lned (fr6m 58 i;
L979 ,  50  i n  l - 980  ,  32  i n  i - 98L  ,  24  i n  t 982 ,  20  i n  l - 983  ,  )a  i ;  i , gg i - ;
l-8 in l-985 to only L6 in L986) , Modern Courts inteipreted these
astonishing statist ics as evidencing the Commissiont's success in
deterring rnisconduct . (Exhibits rJr-. pp. ]67-g, rKr) .  rn so
doing, Modern courts ignored the fact tnit  during this'pertoa tne
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commission was receiving a steadiry increasing number ofcompraints--the overwhelrning. rnajority oi which--l ik6 Dr. Henryrsfacially, merilpri.ous complalnt 
- 
(Exhibit ,gr; --it $/as aisrnissing

without investigation.

so that the commission Tay have yet another opportunity tovoluntarily address these i_sh19s,
sent to the commj-ssion on Judicial conduct, ror aistriuuiion 16the members. A copy is, l ikewise, being sent-; Mr. Brown,Executive Director of Modern courts so that-appropriit" actj_on onbeharf of the public ma_y yet be undertaken uy'it; spearneaded byits influential and well-cbnnected Board,.

yours for a qJuality judtciary,
S', -z_-aarLx_

ELENA RUTH SASSOWER, Coordinator
Center for Judicial Accountabil ity, fnc.

Enclosures

cc: New York state cornrnission on Judlciar conduct
Fund/Conrnittee for Modern Courts
Attorney General of the State of New york
Nesr York State Ethics Commission


