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By Pr lor l ty  Mal I

December  22 ,  1993

Edward CoIe,  Counset
New York State Senate Judlc lary  Commlt tee
Room 944 LOB
Albany,  New York L2247

RE: December L5 L993 conf i r rnat lon hear ings
of  Just ice Carmen Cipar ick to  the Cour t
of  Appeals

D e a r  M r .  C o I e :

As d iscussed,  we are t ransnl t t lng herewl th a hard copy of  our
o p p o s i t i o n  e t a t e n e n t  p r e s e n t e d  a t  t h e  S e n a t e  J u d i c i a r y
Commi t tee rs  December  15 ,  L993  pub t i c  hea r ing ,  t oge the r  w i th  the
Compendiun of  documents which accompanied i t .  You wi l l  note that
such wr i t ten s tatement  is  annotated wi th  cross-references to  the
var ious documents suppor t ing our  ora l  presentat ion.

Please confinn that our enclosed written statement and Cornpendiun
wi l l  be made par t  o f  t t re  permanent  record of  the proceedings.

t {e  } rouLd,  l lkewlse,  apprec late your  conf i rmlng that  the Ninth
Jud lc ia l  CommLt tee ts  May  l ,  L992  repo r t  t o  t he  U .S .  Sena te
Judic iary  commit tee,  inc lud ing the Conpendium thereto--both of
which we gave you at  the t ine of  the December 15,  L993 hear ing--
w i l l  a l so  be  made  pa r t  o f  t he  reco rd .

Kindly also conflrn that the Compendiun of documents which we
furn ished to the Senate Judic iary  comrni t tee in  connect ion wi th
ou r  Sep tenber  7 ,  L993  s ta temen t  i n  oppos i t i on  to  Jus t i ce  Lev ine rs
conf i rmat ion has been made a par t  o f  the record of  that
p roceed ing .

Your  prornpt  a t tent ion wi l l  be great ly  apprec iated.

Yours  fo r  a  qua l i t y  j ud l c la ry ,

ELENA RUTH SASSOWER
Enclosureg
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OPPOSITION STATEMENT OF DORTS L. SASSOWER
DIRECTOR, CENTER FOR JUDTCIAL ACCOUNTABTLITY

PRESENTED JOINTLY WTTH ELENA RUTH SASSOWER
CooRDINATOR, NrNTH JUDICIAL COMMITTEE

In Opposit ion to the
Beauchamp Ciparick to
Appeals .  Presented at
Judic iary  Commit tee,
Albany,  New York.

Confirmation of Justice Carmen
the New York State Court of

the Publ ic  Hear ing of  the Senate
Wednesday,  December 15,  Lgg3,

r t  is  extremely di f f icul t  for  me to appear here today

in opposition to the confirmation of Justice ciparick to the

court  of  Appears.  r  know Just ice c ipar ick on a personar lever,

favorably and fondly. When r was president of the New york

Womenrs Bar Associat ion in 1968, r  led the ef for t  to increase the

representation of vromen and rninorit ies on the bench. r !{as,

therefore,  part icular ly grat i f ied that  the Governor recognized

such need on this staters highest court .  one of  the expr ic i t
goars of  castracan v.  colavi ta,  the case r  brought in the publ ic
j -nterest  in 1990 as pro bono counsel  for  the pet i t ioners and
about which r testif ied before you in september, was to advance

the goar of  d iversi fy ing the judic iary.  F.or that  reason, the

case had the support of the NAACP Legal Defense and Educational

Fund, which hras granted anicus status on appeal.

Nonetheress,  iust  as a judge must put personar feer ings
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aside--or step aside, i f  unabre to do so when those feer ings

interfere wi th of f ic iaL duty--so must r  put  aside my personar

feel ings in present ing the pubr ic interest  on this issue.

As you know, Ert the September rpublic hearinglr on Judge

Leviners conf i rmat ion,  r  test i f ied in opposi t ion based on ny

direct  personar knowredge of  h is ,on-the- job,r  performance in

castracan v.  coravi ta--which chal lenged the legat i ty of  a

wri t ten seven- judge najor-party cross-endorsement Dear (1se-4;  1

and the judic ia l  noninat ing convent ions held in v io lat ion of  the

Elect ion Law (L73-t-93) which implernented i t .

My extensive professional  credent ia ls,  part icular ly on

the subject  of  the judic ia l  nominat ing process, were presented to

this commit tee at  that  t ime. s ince opposi t ion statements have

once again been l - imi ted to ten minutes,  r  wi l r  ment ion only a few

of my nore pert inent credent iars (r .58):  r  served on the f i rst

judicial screening paner set up by the committee to Reform

Judicial  Select ion in L}TL to pick the nost qual i f ied suprene

court  candidates in New york countyz.  rn Lg72, T $/as the f i rst

L  The  b racke ted  numbers  re fe r  t o  pages  i n  theaccompanying compendium of documents. such co*p"itaium begins atpage LL8 since it  continues the sequence of th; compendirin thataccompanied our september 7th testirnony. For the convenience ofthe senate, two documents that appear6d in the t irst cornpendium
have been repeated here in.  They 

-are 
ny Lo/24/g1 ret ter  to  theGovernor ,  which was arso sent  to  the commiss ion on Judic iarConduct  ( l -43-158)  and the three eye-wi tness af f idav i ts  ( t -23-L93)  ,which vrere annexed to rny third retter to the Governor, dated12 /L9 /9L  (L65 -167) ,  sen t  t o  t he  Commiss ion  on  . rua i c ia f  

' conduc i

under  my  cove r le t te r  da ted  L /2 /92  ( t6o - l -63 ) .

2 uy art icle on that experience vras published on thefront-page of the. 1"0/22/7L issue of the New 
-york 

law . lournal(157 ) .  I t  i s  as  t i ne ty  noh r  as  i t  was  t i l - en .
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woman practi t ioner ever to be nominated at a judicial nominating

convent ion of  a  rna jor  por i t icar  par ty  as a candidate for  the

cour t  o f  Appears.  And for  e ight  years,  f rom LgTz to  1980,  r

served on the comnittee of the New York State Bar Association

that  ra tes ar l  jud ic iar  candidates for  the cour t  o f  Appears,  the

Appel la te Div is ion,  and the Cour t  o f  Cla ims-- the f i rs t  v /oman to

do  so .

The center  for  Judic ia l  Accountabi l i ty - -a non-par t isan

ci t izensr  group born of  ny exper ience before th is  cornni t tee in

september-- in i t iar ry  opposesr  ErS a rnat ter  o f  pr inc ipre,  Just ice

c ipar ickrs  conf i rmat ion--and a l l  o ther  jud ic ia l  conf i rmat ions--

unti l  the Senate Judiciary Committee is reconstituted with

members  who  take  se r ious ry  the i r  du ty  to  app ra i se  the

qual i f icat ions of  jud ic ia l  nominees,  and unt i l  there is  an end to

the secrecy present ly  shrouding the jud ic ia l  se lect ion process.

The  Cen te r  opposes  Jus t i ce  C ipa r i ck rs  nomina t i on

because it  is the product of a closed process which is

unconst i tu t ional .  when the peopre voted in  Lg77 to g ive up

thei r  const i tu t ionar  r ight  to  erect  cour t  o f  Appeals  judges,

there was nothing in the Amendment warning thern that they woutd

be shut out of the screening process and prevented frorn

ver i fy ing that  onry twerr  quar i f iedrr  personsr  ds mandated by the

Amendment, would be recommended to the Governor by the judicial

noninat ing commiss ion the Amendment  created ( l r -g) .  r t  v /as the

state Legis la ture that ,  in  L97B,  dec ided,  wi thout  leg i t i rnate

state purpose, to excrude the peopre from the screening process



( L 2 o  )  b y  w i t h h o l d i n g  f r o m  p u b l i c  a c c e s s  t h e  c o m p l e t e d

appr icat ions of :  (1)  the poor  of  candidates appry ing to  the

commissioni (2') the candidates thereafter recommended by the

commission to the covernor; and (3) even the application of the

very nominee u l t inate ly  se lected by the Governor .

The end result of such veil  of secrecy is that there is

no way for the People to gauge whether the Governorrs nominee is,

in  fact ,  r rwer l  qual i f  iedr  on e i ther  an absolute or  re la t ive

b a s i s .

The Senate Judiciary Comrnittee compounds the exclusion

of the People from the screening process by, thereafter, denylng

then the r ight  to  par t ic ipate meaningfu l ly  in  the conf i rmat ion

process.  r t  does th is  by hold ing sham rpubl ic  hear ingsr  at

which it  arbitrari ly l irnits adverse testinony to ten minutes--

i r respec t i ve  o f  t he  na tu re  and  ex ten t  o f  t he  nega t i ve

infornation--and by degrading and hurni l iat ing public-spir i ted

c i t izens wi r r ing to  come forward to  test i fy  in  opposi t ion (L24-

5) - The Committee then mischaracterizes their adverse testimony

as inconsequentiar--when it  clearly is not--and, by such deceit

and pretense,  just i f ies i ts  fa i lure to  demand a response f rom the

nominee.

As was proven at  the septenber  r rpubr ic  hear ingr  on the

Levine confirmation, this conmittee has unquestionably been

compromised by corrusive dear-making with the Governor. That

collusion caused this Comrnittee to perpetrate an outright and

deriberate fraud upon the senate and upon the peopre of this



state when i t  knowingly  suppressed,  fars i f ied,  and d is tor ted the

true facts as to the serious and substantiar nature of my

opposi t ion to  the Levine conf i rmat ion3

'  
The center  for  Judic ia l  Accountabi l i ty ,  therefore,

requests that the transcripts of the September rrpublic hearingrl

and the Senate confirmation proceedings on that date be made part

of  the of f ic ia l  record of  these proceedings.  Those t ranscr ip ts ,

which I incorporate herein by reference, denonstrate that the

Peopre of this state can no ronger trust this body to protect

the i r  r ights  and in terest  in  a quar i ty  jud ic iary .  The center

a lso speci f ica l ly  asks that  ny abor ted 19-page opposing s tatement

and the compendium of exhibits thereto--both of which lrere

supplied to every senator on this committee in advance of ny

Sep tenber  7 th  appearance - -a Iso  be  nade

proceedings today.

a part  of  these

The peopre of this state have a right to expect that

the press wi I I  ver i fy and report  the story of  th is Conmit teers

fraudulent conduct at the Septernber confinnation--thoroughly

d i s c r e d i t i n g  i t  a s  a  c r e d i b l e ,  d e r i b e r a t i v e  b o d y  a n d

disqual i fy ing i t  f rom any further role in the conf i rmat ion

process. To that end, copies of  a l l  the documents referred to

herein wi l r  be made avairabre to the press to assist  i t  in

discharging i ts duty.

3 compare th is  Cornmi t tee I  s  repor t  to  the
appear ing  a t  pp .8705-6  0 f  t he  s tenog- raph ic  reco rd
september 7th senate session, with rny tesl imbny and the
compendium of support ing documents actompanying- i-t .

Sena te ,
of  the

117-page



The Center has reviewed the stenographic transcript of

the irnrnediately preceding confirmation hearing on the nomination

of Judge Kaye as chief Judge to the court of Appears and has

found the same pattern of behavior exhibited by the Senate

Judic iary  Commit tee.  As shown by the March L7,  i -993 conf i rmat ion

hear i -ng t ranscr ip t  ( i -26- i -33) ,  a  c i t izen,  wi th  exper t ise,  as wer l

as direct personal knowledge of the facts, attempted to present

opposi t ion to  Judge Kayers conf innat ion based upon a profoundly

inpo r tan t  cons t i t u t i ona l  i ssue  i nvo l v ing  the  fundarnen ta l

separat ion of  povrers- -par t icu lar ry  as they re la te to  the

judiciary. The committee, however, denigrated his testimony,

with the result that he abruptry tenninated his presentation.

I have met with John Babigian, who lras that cit izen-

witness, and have personally reviewed with hirn the documentation

and law re lat ive to  h is  at tempted presentat ion.  f  am convinced

that Mr. Babigian had powerfur testirnony to offer, which the

Peopre not  onry had a r ight  to  hear ,  but  to  which Judge Kaye,  a

const i tu t ional  scholar ,  should have been cal led upon to respond.

As reflected by the L977 Amendment to the Constitut ion

(1-18) ,  dD appointment  to  our  preern inent  Cour t  const i tu t ional ly

requi res the nominee to be rwel l -qual i f iedr .  r t  is  t roubl ing,

the re fo re ,  t o ' no te  tha t  Jus t i ce  c ipa r i ck  was  re jec ted  seve ra l

t imes by the Governorrs screening panel for the Appellate

Div is ion,  F i rs t  Depar tment ,  before i t  recent ly  approved her  as

only  r rgual i f is6t t  (L36) .  The New York State Bar  Associat ion a lso

gave Just ice c ipar ick a tguar i f ied '  ra t ing,  a t  the same t ime



ra t ing as r rwel l  qual i f  iedt t  f  ive other  jud ic ia l  candidates

recommended by the JudlciaL Nominatlng comml-ssl-on, who the

Governor nonetheless passed over in favor of Justice Ciparick

(138 ) .  Such  fac ts  a re  i ncons i s ten t  w i th  the  Governo r ' s  t ou t i ng

of the appointment process as synonymous with rrmerit selectionn,

which,  obv ious ly ,  i t  is  not .

rndeed, the people are r lghtfulry cynicar about the

G o v e r n o r  I  s  s o - c a I I e d  r r m e r i t  s e l e c t i o n r ,  s i n c e ,  i n  h i s

unrestricted power to appoint members to the Cornmission on

Judic iar  Nominat ion,  the Governor  crear ly  does not  adhere to

that  pr inc ipre.  rnstead,  h is  appointnents have a pol i t icar

ta in t .  Thus,  in  1983,  the covernor  appointed one of  h is

fundra isers and suppor ters ,  Arnold Bieginr  ds a member of  the

Commission. It  wiII  be recalled that Mr. Biegin served on the

Conrnission unti l  he was replaced by the Governor last year, after

he adnitted to crirninal charges of embezzlenent and grand larceny

( 1 _ 3 e )

rt must be emphasized that there are no objective

standards for appointrnent by the Governor to the Commission on

Judic ia l  Nominat ion.  Nor  are there any object ive s tandards

guiding the Commission members in their work of evaluating the

pool of candidates and naking their recommendations to the

Governor .  s ince the publ ic  is  denied access to  a l l  appl icat ions

of  jud ic ia l  candidates and the Senate is  denied access to  aI I

appl icat ions of  jud ic ia l  candidates other  than the nominee,  i t

is impossible to determine whether the Commission is basing its



reconmendations upon adequate investigation.

.  T h e  c r u c i a l  i m p o r t a n c e  o f  p u b r i c  a c c e s e r  t o

candidatest  appl icat ions and the proof that  screening panels do

n o t  n e c e s s a r i r y  u n d e r t a k e  a p p r o p r i a t e  i n v e s t i g a t i o n  a r e

highlighted by a report subrnitted by the Ninth Judicial conmittee

to the Senate Judiciary Connittee in Washington last year4. That

report, based upon a six-rnonth investigation, documented that the

var ious panels purport ing to screen nominees for l i fet i rne federal

court appointnents--that is, senatorial screening panels and the

panels of  the American Bar Associat ion and the Associat ion of

the Bar of the city of New York--render ratings which are not the

product of  meaningfur invest igat ion.  rndeed, we were able to

uncover th is f r ightening fact--and prove i t  d isposi t ively--only

because the Senate Judiciary Committee in Washington--unlike this

Commit tee--makes publ ic ly avai lable the quest ionnaire which

nominees for federal  judic ia l  of f ice are required to complete

before a conf i rmat ion hear ing is scheduled.

Because the Ninth Judic ia l  Commit teers report  on the

failure of the federal appointive system bears so directly upon

the unconstitutional and otherwise flawed procedures on which

nominations to the court of Appeals are basedr we request that

such report be made part of the record in further support of this

opposi t ion statement.

one f ina l  po int  must  be made in  opposi t ion to  Just ice

4

report
The f i rs t

are inc luded
two pages of  the Ninth Judic ia l  Commit tee 's
in the Compendium hereto at pages L41,-J,42.



Cipar ickts norninat ion.  The wri t ten cross-endorsement DeaI (L52-

54)  and Elect ion Lavt  v io la t ions at  the jud ic ia l  nominat ingr

convent ions (  l -4  3 )  v /ere the subj  ect  o f  compla ints  to  the

Commission on Judicial Conduct as early as November 1989--a year

before r  brought  the cast racan v.  corav i ta  rawsui t  ( t -60) .

Justice Ciparick has been a mernber of that Commission

s ince l -985,  when she was f i rs t  appointed by the Governor .  As a

Conmiss ioner ,  Just ice Cipar ick thereaf ter  a lso received a copy of

my october  24,  i .991"  ret ter  to  the Governor  ca l r ing for  the

appoint rnent  o f  a  speciat  prosecutor  (143- j "59) .  That  le t ter

outr ined the unrawfur  aspects  of  the seven- judge cross-

endorsements Dear  ( r44,  146,  L47 ' t  and the pat tern of  d ishonest

decis ion-making in  cast racan v.  Colav i ta  and i ts  companion case

sadv  v .  Murphy  (L45 ,  L47 ,  L50 ) .  such  i nde fens ib le  dec i s ions ,

adversely  af fect ing the const i tu t ional  r ights  of  every voter  in

the s tate,  f lew in  the face of  contro l l ing law and fa ls i f ied the

factual  record.  As such,  they ref lect  inproper  ur ter ior

motivations of a poli t ical nature

fncluded in my october 24th letter vrere the quoted

remarks of  a  fe l low member of  the Commiss ion on Judic ia l  Conduct ,

Associate Justice wirr iarn Thompson, who sat on the Apperlate

Div is ion,  second Depar t rnent  when i t  heard sady v .  Murphy.  rn  h is

candid comments at oral argument, Justice Thonpson stated that

the people involved in  the Deal  rshourd have the i r  heads

examinedrr and that the contracted-for resignations of sit t ing

judges ca l led for  thereunder  rA/ere r rv io la t ions of  e th ica l  ru lesr l

9



which |twould not be approved by the Commission on Judicial

Conductrr and further stated rra judge can be censured for thatr l

( 1 4 6 ) .

My December 19,  1991 le t ter  to  the Governor  (165) ,  arso

sent  to  the Commiss ion on Judic ia l  Conduct  ( lGO),  inc luded wi th

i t  copies of  the three af f idav i ts  of  eye-wi tnesses at  the

judic ia l  nominat ing convent ions (L73- j .93) ,  a t test ing to  the

fundamentar  Erect ion Law v iorat ions of  a  cr iminar  nature,

referred to  by ne in  rny october  24th ret ter  (144-s) .  rndeed,  my

october  24th le t ter  speci f ica l ly  ca1led for  rev iew of  the cour t

records in  Castracan v.  Colav i ta  and Sady v.  Murphy to  establ ish

that  € t ross jud ic iar  misconduct  had occurred,  not  onry on the par t

of the Judges j-nvolved in the Deal and the unlawful ly conducted

judiciar norninating conventions, but also on the part of judges

w r i t i n g  d i s h o n e s t  d e c i s i o n s  t o  i l c o v e r  u p r  t h e  j u d i c i a l

rn isconduct  o f  the i r  co l leagues (151) .

Addi t ional ry ,  that  re t ter  repor ted that  r  had been

subjected to  most  v ic ious retar ia t ion and that - -wi thout  any

wr i t ten charges,  hear ing,  or  f ind ings-- the Apperrate Div is ion,

second Department, had suspended ny r i-cense to practice raw

irnrnediatery,  indef in i tery ,  and uncondi t ionar l -y  af ter  r  publ ic ly

announced I viras taking Castracan v. Colavita to the Court of

Appeals and fol lowing my sworn transmittal to the Governor

repor t ing the grotesque misconduct  o f  one of  the Governorrs

appointees to  the supreme cour t  in  westchester  county (151-2) .

As my october 24t}^ letter further reported, that

t_0



appointee,  samuel  G.  Fredman,  was not  on ly  the arch i tect  o f  the

seven-Judge cross-endorsement Deal, of which he was a principal

beneficidrYr he was also a former Chairman of the Westchester

County Democratic Party and an early backer and fundraiser of the

Governor  when he f i rs t  ran in  L9BZ (L47-g) .

Just ice Cipar ick,  ds a commiss ioner  on the Cornrn iss ion

on Judicial conduct, also received my fu1ly-documented complaints

about Justice Fredmanrs malicious and depraved conduct toward me

(L97-2o9') (21,2-L4, , including fraud of the nost astonishing

nature (203-6)  '  as weI I  as h is  undisc losed pol i t ica l  re la t ionship

w i th  my  adve rsa ry  (208 -9 ) .

Yet ,  Just ice Cipar ick a l lowed the Commiss ion to  d isn iss

my ser ious and shocking compraints ,  wi thout  invest igat ion,  and

has fur ther  to lerated the Conmiss ionrs inact ion in  the face of

unassai lab le documentary ev idence of  the most  egregious jud ic ia l

misconduct and retal iat ion

'  Just ice Cipar ickts  noninat ion-- I ike that  o f  Just ice

Levine--can be perceived as a ttpaybackr for having protected--not

the publ ic- -but  her  jud ic ia l  co l leagues wi th  r r the r ight  po l i t ica l

fconnect ionsrr r  (zr4 l ,  who were e i ther  appointed by the Governor

or  e lected as a resul t  o f  Just lce Fredmanrs cross-endorsement

DeaI  and the i l legal  jud ic ia l  convent ions that  inp lemented i t .

The People have a r ight to know fron Justice Ciparick

why she did nothing as a rnember of the Commission to provide

protect ion against  the b latant  po l i t ic izat ion of  the jud ic iary

which has not only destroyed ny professionar career, but

1 L



wreaked havoc in the l ives of l i t igants and other cit izens of

the Ninth Judlciat Distr ict and created a , igi1=1s,i irr '  our state

court systen.
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