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jected to the following crit icisrns:
- It is not able to handle nrinor cases.
- It has no disciplinary power short of removal.
- It is cunrbersome and acts slowly.
- lt lacks confidentiality.

- There is no pernranent sta[f.
-  T l rere is  no appel la te rev iew.
- It can be preenrpted by legislature.
- It is used so inlrequently it must not be responsive

to problems.

However, the New York systenr is also defended on these
grounds:

-  Many o[  t l re  a l lcged defects do not  actual ly  ex is t
wherr the rolc o[ the appellate divisions in the tl is-
ciplinc process is recognized.

- Tlrc effcctiveness o[ the systern is really not known
because fonnal records are not kept. Cali[ornia,
which does keep such records, appears to be nruclr
more effective, but this is not necessarily true.

- lt is less cxpensive because it <locs not require a separ-
atc staff.

of the judiciary.
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the first problem is to identify the
conduct and incapacity. They are,
seriousness:

various types of mis.
in increasing order of

Conduct on the bench
- administrative misconduct _ such as, not fil l ing out

reports, not wearing robe, not advising proper officer
of actions

- laziness - such as, starting court late, ending early,
taking afternoons or days off, taking extended vaca-
tions, not . appearing at scheduled cases without
explanation, slowness in deciding cases

- lack of patience with persons in court _ such as,
cutting off counsel and witnesses, being abrupt with
court personnel

- rudeness and arbitrariness _ such as, shouting at,
berating, or making derogatory comments abouiper.
sons in court

- improper use of alcohol - such as, appearing in court
with odor of liquor on breath o, p.iti"lly under in.
fluence of alcohol

- inability to hold court because under influence of
alcohol

Tlre california systertt also has its crit ics. They allege - showing bias against certain classesof l i t igants-suchthat it lras the lollowing dcfects: as, making de-rogatory comments based on race,
- TIre existence of the cornnrissiorr is not very well , reli8ion, or other characteristics of persons in court

kttown' artd lhus colnplainants do not krrow wlrere 
*- 

dlowing personal considerations to influence judicialto fi le complaints' - 
A' decisions - such as, favoring friends or making de-

- laynren are not qualif ied to pass on the conduct of lr cisions which would indirectly favor self or friends
judges' lf - corruption in office - such as, agreeing to decide a

. Alntost invariably, however, the Cali[ornia system is
helcl up as the nrost cffective procetlurc yet developed to
dcal  wi t l r  jud ic ia l  rn iscondrrct  or  i r rcapaci ty .  ht  evcry corn-
par ison wi t l r  the New york systerr r ,  Cal i [orn ia 's  is  pre-
fcr rcd.

T H E  N A T U R E  O F  J U D I C I A L  M I S C O N D U C T
AND INCAPACITY

In considering the question oI what procedure is best
de.signed to dcal wittr judicial misconduct ancl incapacity,
60

- Proceedirrgs are secret, so no one knows if the com.
miss io l r  is  act ing proper ly .

- The sanle agency is investigator, prosecutor,judge, Conduct off the bench
and jury.

-  l t  in ter fercs wi t l r  the indcpendence

case to favor a party in exchange for money

- devoting excessive time to nonjudicial duties
- excessivc concern with publicity
- financial "wheeling 

and dealing"
* indirect polit ical activity

associations with persons that give rise to suspicions
about partiality - for exarnple, l i t igants, poli i icians,
lawyers, or reputed underworkl f igures

running for public or polit ical office

engaging in immoral conduct

engaging in i l legal conduct

engaging in illegal conduct that involves moral tur-
p i tude.


