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RESTRAINING *LIARS IN THE COURTROOM'
AND ON THE PUBLIC PAYROLL

On June 17th, The New York Law fournal published a Letter to the Editor frgry_a folmer Neh' York State
Assisant Auoinev Gmeral whose onening seitmce rcad "Afrorney Gmqal Deinis VaCco's worst enemy would
not sugge$ that lie toleratei unprofdsionaT or irresponsible condia by his assktants after the fad". -Yet, 1nore.
than dieeweel<s esrlizt, the Cintirfor Judicial Aicountability,Inc. (CIA), a non-partisan, non-proJit citizens'
orsanization. submhted a proposid PersDective Column to ihe Law Journal, detailing the Afrorney General's
kn"owledee oi and complicity i;t, his staff s lbieation misconduct - beforc, during, and afier thefacl The Law
fournal"refiied n wiitt it ind'refusedio explain why. Because of tfre transcen-cling public importance otthat
proposed Perspec.tive Column, CJA has paid $3,077.22 so that you can read it. It appears today on page 4.

[at page 4l

RESTRAINING $LIARS IN THE COURTROOM'
AND ON THE PUBLIC PAYROLL

_ a $3,077.22 ad presenteil, in tt e pffi 
#;:;iry,rrrzf:irfor 

JudiciatAccountabitigt, rnc. _

In his May 16th Letter to the Editor, Deputy
State Attorney General Donald P. Berens, Jr.
emohaticallv alserts. "the Attornev General does not
acc'ept and will hot tolerate 

- 
unprofessional or

irres'ponsible conduct by members oftlie Deparunent of
Law."

A claim such as this plainlv contributes to the
view -- expressed in Matthew Liflander's otherwise
incisive Peispective Column "Liars Go Free in the
Courtroom" Ql24l97) .. ttrat the Sate Attorney General
should be in ti\e forefiont in spearheadine refoim so that
the oeriurv which "Dervade's the iudidial svstem" is
inveitidated and detehent mechaniims estab[ished. In
Mr. Liftlander's judgment, "the issue is timely and big
enoush to iustifr creation of either a state Moreland Act
Comilrissi-on Livestigation by the Govemor and the
Attornev General. or a well-financed legislative
investidadon at lhe state or federal level'', with
"necesiary subpoena power". Moreover, as recognized
by Mr. Limairder ana in the two pirblished-letter
r6sponses (3/13197,412197),judges alitoo often fail to
dis-cipline ind sanction the perjurers who pollute the
iudicial Drocess." 'In truth, the Attorney General, our state's
hiehest law enfoicement offrcer, lacks the'conviction to
leid the wav in restoring standards fundamental to the
intepritv of-our iudiciai-process. His leeal staff are
amolg'the mosf brazen bf liars who "go free in the
courtr-oom". Both in state and federal court, his Law
DeDarftnent relies on litieation misconduct to defend state
as6ncies and officials- sued for official misconduct,
iricludins comrotion. where it has no leeitimate defense.
It files niotions'to disiniss on the pleadin?s which falsiff,
distort, or omit the pivotal pleaded allegations or which
improperly argae against those allegations, without azy
orobative evidence whatever. 'I'hese motlons also
inisrepresent the law or are unsupported by law. Yet,
when-this defense misconduct - ieadily verifiable from
litisation files - is broueht to the Atiornev General's
atte-ntion, he fails to talie any corrective Steps. This,
notvrithsianding the misconduct occurs in casesof great
public irnport. For its part, the courts -' state and federal
'-- eive dG Auorney General a "gteen light."- Ironicallv.-on N{av 14t]r. iust rwo da'vs before tlie
law Joumal pubildhed Deiruty Aftorney Geileral Berens'
letter, CJA testified befori: tlie Association of the Bar of
the CiE of New York, then holding a hearing about
misconiiuct by state judges and, in particqlar, about the
New York State Coriunission on Judicial Conduct. The
Law Journal lirnited its coverage of this important
hearing to a three-sentence blurb on its front-page news
"Uodaie" 611519T.' Our testiinony described Attorney General
Vacco's defense miscoriduct in an Article 78 proceeding
in which we sued the Cornmission on Judicial Conduct
for comrotion (N.Y. Co. #95-109141). Law Journal
readers ar6 alreadv familiar with that public interest case,
soearheaded bv CJA. On August 14, 1995, the Law
Jburnal orinte'f our Letter tb the Editor about it,
"Commis'sion Abandons Investigative Mandate" and, on
November 20,1996, printed our $1,650 ad,"A Call for
Concerted Action".

The case challengod, as written and as applied,
the constitutionaliw of the Commission's self-
promuleated rule. 22 NYCRR $7000.3, by which it has
'convertEd its mandatory duty under Judicidry Law $44.1
to investisate faciallv-meritorious iudicial misconduct
complains-into a disoi:tionary optiori, unbounded by any
standard. The petition allrieeii ttrat since 1989 we had
filed eieht facially-meritoiious complaints "of a
orofoundiv serious narue - risine t-o the level of
iriminaliti, involving comrption andmisuse ofjudicial
office foi irlterior pumoses - mandating the ultimate
sanction of removil".- Nonetheless, as-alleged, each
comolaint was dismissed bv the Commission, without
inveitigation, andwithout the determination required by
Judiciirv Iaw $44.1(b) that a complaint sodismissed be
"on its "face latking h merit". Ainexed were copies of
the complaints, as well as the dismissal letters. As part
of the pehtiorL tlie Cornmission was requested to produce
the rei:ord, including the evidentiary proof submitted
with the 6omplaintl. The petitioi alleged ttrat such
docurnentatiori established, "p r ima facie, [the] judicial
misconduct of the judges cornplained of or probable
cause to believe ihat the judicial misconduct
comolained of had been committed".' Mr, Vacco's [,aw Deparunent moved to dismiss
tlre pleading. Arguing against the petition's specific
factiral alleeations. iti diimissal motion contended --
unsupported bv [eeal authority - that the facially
irrec6ircilable dget iy rule is "harmonious" with tlie
statute. It made no arfument to ourchallenge to the-ruIe,
as aoolied. but in onposins our Order to Show Cause
wiftlho filsely asserted ---unsupported by law ot any
factual specificity -- that the eieht facially-meritorious
iudicial 

-misconduct comolainti did not have to be
investieated because thev-"did not on their face allege
iudicial misconduct". The Law Departnent made no
claim that any such determination had ever been made by
the Commis-sion. Nor did the Law Departrnent produce
the record -- including the widentiary proof suppprting
the complaints, as requested by tlre petluon anct turther
reinforcEd bv seoarate Notice.

Althoulh CJA's sanctions application against
the Attornev General was fully -cfocumented 

and
unconrrovertld, the state judge did r.ot adjudicaie it.
Likewise, he did not adjudicate the Att-orney General's
dutv to frave intervened on behalf of the'public, as

reouested bv or:r fonnal Notice. Nor did he adjudicate our
forinal modon to hold the Comrnission in default. These
tlueslrold issues were simply obliterated from the judge's
decision. which concoct-ed erounds to dismiss the case.
Tlrus. to iustifv the rule, as written, the judge advanced
his own" intelmretatiori, falsely attriblting it to the
Cornmission. 

' Such intemrdtation, belied by the
Commission's own defrnitioh section to its rules, does

nothins to reconcile the rule with the statute. As to the
constitu-tionality of the rule, ar applied, thejudge baldJy
clairned what the Law Deparnnent never had: tllat me
issue was "not before the co-urt". ln fact, it was squarely
before the court - but adjudicating it.would have
ixoosed ttrat ttre Cormnission ias, as the petition alleged,
eniased in a "Dattern and practice of protecting
poiiti-catty-connected judges,..shield[ing them] from the



disciplinary and criminal consequences of their serious
judicial misconduct and comrption".

The Attorney General is "the People's lawyer",
paid for by the taxpayers. Nearly two years ag6, in
September 1995, CJA demanded that Attorney General
Verico take conecdve steps to protect the pub[6 fiom the
combined "double-whammf' of fraud by the Law
Departrnent and by the court in our Article 78 proceeding
against the Commission, as well as in a prior Article 78
proceeding which we had brought againsl some of those
politicallyrconnected judges, following the Commission's
wrongful dismissal of our complaints against them. It
was not dp first time we had apprised Attorney General
Vacco of that earlier proceedin:g, involving perjrry and
fraud by his trvo predecessor Attorneys General. We had
given him writm notice of it a year earlier, in September
1994, while he was still a candidate for that high offrce.
Indeed, we had tansmitted to him a full copy of the
litigation file so that he muld make it a campaign issue --
which he failed to do.

Law Journal readers are also familiar with the
serious allegations presented by that Article 78
proceeding, raised as an essential campaign issue in
CJA's ad."l[here Do You Go When Judges Break the
Law?*. Published on the Op-Ed page of the October 26,
1994 New York Times, the ad-cost CJA $16,770 and
was reprinted on November 1,1994 in the Law Journal,
at a flrfrher cost of $2,280. It called upon the candidates
for Attorney General and Governor "to address the
issue of juilicial corruption". The ad recited that New
York state judges had thrown an Election Law case
challenging the political manipulation of elective state
iudseshios and that other state iudses had viciouslv
ietaliated against its 'Judicial vihisite-btowing", prb
6ano counsel, Doris L. Sassower, by suspending her law
license immediately, indefinitely, and unconditionally,
without charges, without frndings, without rqsons, and
without a pre-suspension hearing, - thereafter denying
her. any post-suspension hearing and any appellate
revtew.

Describine Article 78 as the remedv orovided
citizens by our state-law "to ensure independeni rtview of
governmental misconduct", the ad recounted that the
judges who unlawfully suspended Doris Sassower's law
license had refused to recuse themselves from the Article
78 proceeding she brought against them. In this
perversion of the most firndamental nrles of judicial
disqualification, they were aided and abetted by their
counsel, then Attomey G€neral Robert Abrams. His Law
Deparhnent argued, without legal authority, that these
judges of ttre Appellate Division, Second Deparonent
were not disqualified from adjudicating ttreir own case.
The judges then granted their counsel's dismissal motion,
whoie lEgd insuErciency and factual perjuriousness was
documented and uncontroverted in the record before
them. Thereafter, despite repeated and explicit written
notice to suc@ssor Attorney General Oliver Koppell that
his judicial clients' dismissal decision "was and is an
outright lie", his Law Deparunent opposed review by
the New York Court of Appeals, engaging in flrther
misconduct before that court. constitutins a deliberate
fraud on that tribunal. By the time a writ of certiorari
was sought from the U.S. Supreme Court, Mr. Vacco's
Law Defiarunent was following in the footsteps of his
nredecessors (AD 2nd Dept. #93-02925: NY Ct. of
'Appeals: Mo. No. 529, SSD 4l;933; US Sup. Ct. #94-
t546).

Based on the "hard evidence" presented by the
files of these two Article 78 proceedings, CJA urged
Attorney General Vacco to ake immediate investigative
action and rernedial steps since what was at stake was not
only the comrption of two vital state agencies -- the
Coinmission on Judicial Conduct and the Attorney
General's of,Ece -- but ofthejudicial process itself.

What has been the Attomey Creneral's response?
He has ignored our voluminous conespondence.
Likewise, the Governor, Legislative leaders, and other
leaders in and out of government, to whom we long ago
save cooies of one or both Article 7E files. No one in a
Ieadentip position has been willing to corunent on either
of them.

Indeed, in advance of the City Bar's May 14th
hearing, CJA challenged Auorney General Vacco and
these l&ders !o deny or dispute the file evidence showing
that the Commission is a beneficiary of fraud, without
which it could nothave survived our litigation against it.
None appeared -- except for the Attorney General's

client, dhi Commission bn Judicial Conduct. Both its

qonths earlier : but, who, for reasons he refused to
identify, drd not disseminate it to ttre Committee
members - abruptly closed the hearing when we rose to
Drotest the Commiftee's failure to make such inouirv. the
importance of which our testimony had emphasizeE.

Meantimg ina $1983 federal civil rights action
(fussowerv. Mangano, et al,#94 Civ. 4514 (JES), 2nd
Cir. #96-7805), the Attorney General is being sued as a
paay defendant for subverting the state Article 78 remedy
and for "complicrty in the wrongfirl and criminal conduCt
of his clients, whom he defended with knowledge that
their defense rested on pedurious factual alle[ations
made by members of his legal staff and -wilful
misrepresentation of the law applicable thereto". Here
too, Mr. Vacco's Law Deparunent has shown that
there is no depth of litigatioir misconduct below which
it will not sink. Its motion to dismiss the complaint
falsilied, omitted and distorted the complaint's ciitical
allegations and misrepresented the law. As for its
Answer, it was "knowihgly false and in bad faith" in its
responses to over 150 of the complaint's allegations.
Yet the lirderal districtjudge did not adjudicate our firlly-
documented and uncontroverted sanctions aDplications.
Instea{ his decisio4 which obliterated any mEirtion of it,
sua sponte, wd without notice, converted the Law
Departrnent's dismissal motion into one for summary
jud-gment for the Attorney General and his co-defendari't
high-rankingjudges and state officials -- where the record
is wholly devoid of any evidence to support anything but
summary judgment in favor of the plaintiff, Doris
Sassower - which she exoresslv soueht.

Once more, altliough'we fave particularized
written notice to Attorney General Vacco of his Law
Departrnent's "fraudulent and deceitful conduct" and the
districtjudge's "complicity and collusion", as set forth in
the appellant's brief he took no corrective steps. To the
contrary, he tolerated his Law Departrnent's fi.rther
miscontluct on the appellate level. T1ius far, the Second
Circuit has maintained a "green light". Its one-word
order'DENIED", rvithout teasons, our fully{ocumented
and unmnroverted sanctions motion for disciplinary and
criminal refenal of the Attornev General ana nii Law
Departrnent. Our perfected appeil, seeking similar relief
againstthe Attomey General, as well as the district judge,
is to be argued THIS FRIDAY, AUGUST 29TII. It is
a case that impacts on every member of the New York
bar since the focal issue presented is the
unconstitutionality of New York's attomey disciplinary
law, as written dnd as applied. You're all invited tir
hear Attorney General Vacco personally defend the
appeal : ifhe dares!

We agree with Mr. Lifflander that "what is
called for now is action". Yet, the impetus to root out the
perjury, fraud, and other misconduct that imperils our
judicial process is not going to come from our elected
leaders -- least of all from the Attomey General, the
Governor, or Legislative leaders. Nor will it come from
the leadership ofthe organized bar or frorn establishment
goups. Rather, it will come from concerted citizen
action and the power of the press, For this, we do not
require subpoenapower. We require only the courage to
come forward and publicize the readily-accessible case
file evidence -- at bur own expense, ff necessory. The
three above-cited cases - and this paid ad'-- are
powerfirl steps in the right direction.

Chairman, Henry Berger, and its Administrator, Gerald
Stern, conspicuously avoided making arry statement
about the case -- although each had received a
personalized written challenge from CJA and were
preseng.dudlg our t9s$po1|. For its par[, the Qity B.arbresent durinc our testimonv. 

-For 
its Dart. the Citv Bar

Committee diilnot ask Mr. S[ern any qriestibns about the
case, although Mr. Stem stated that the sole purpose for
his appearance was to answer the Committee's questions.
lnstead, the_Qogr4ittee's Chairman, to whom a copy ofrnsleaq, ule uollulullee s unauman, Io wnom a copy oI
the Article 78 file had been transmiited more than'tfrree
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Governmental integrity cannot be presemed if legal remedics, designed to protect the puQ,lic from co-rruption ond
abuse, are subvertid 

-And 
when rtqt are suSveied by those on thi public payroll inclading by our Stati Auorney

General and iudees. the oublic nee'tls to know aboui it and take act'wn. That's why we've run this od Your tax-
deductiblc do-notiins'willhelp defray its cost and advance CJA's vitalpublic interestwork


